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PREFACE. 


IN  the  fifth  of  the  nine  years  which  have  elapsed  since 
the  publication  of  the  eighth  edition  of  this  work  the 
Criminal  Evidence  Act,  1898,  received  the  Eoyal  Assent. 
The  Act  had  been  led  up  to  here  by  a  long  series  of  statutes 
(see  p.  515),  allowing  accused  persons  to  testify  on  their 
own  behalf.  Many  British  Colonies  had  passed  general  Acts 
to  a  similar  effect,  as  also  in  earlier  times  had  all  the 
United  States  of  America ;  so  that  there  has  been  no  lack 
of  light  upon  this  branch  of  the  law  of  evidence.  It  was 
thought  better,  however,  to  wait  some  little  time  after  1898 
before  coming  forward  with  a  new  edition.  The  new  Act 
has  been  carefully  summarized  and  commented  on  in  the 
llth  Chapter  of  the  Second  Part  of  the  Third  Book,  and 
its  text  is  printed  in  full  in  an  Appendix. 

In  addition  to  the  Criminal  Evidence  Act,  the  sanitary 
objections  to  "kissing  the  Book,"  the  adrnissibility  of 
detailed  complaints,  as  expounded  in  Rey.  v.  LiUyman,  and 
the  attempts  to  introduce  the  iinus  mdlus  rule  into  cases 
where  statements  by  a  deceased  person  are  in  issue,  have 
been  the  chief  subjects  which  have  newly  engaged  the  atten- 
tion of  the  Editor ;  but  the  whole  work  has  been  carefully 
revised,  and  occasion  has  been  taken  to  write  something 
new  in  connexion  with  such  old  themes  as  the  obligation 
of  ministers  of  religion  to  testify ;  those  of  the  bearing  of 
the  Statute  of  Frauds  on  the  promise  to  marry,  and  of  the 
"Wills  Act  on  the  irregular  proof  of  a  will,  as  exemplified 
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by  KiHjilfii  v.  Lord  St.  Leonards,  which,  it  should  be  borne 
in  mind,  has  not  received  the  sanction  of  the  House  of 
Lords ;  and  that  of  the  law  of  commorientcs,  although 
settled  by  that  House  in  Wing  v.  Angravc  so  long  ago 
as  1860. 

Although  the  American  notes  of  Mr.  Chamberlayne, 
which  formed  so  great  and  novel  a  feature  of  the  last 
edition,  are  otherwise  omitted  from  the  present  one,  the 
Editor  has  retained  in  their  entirety  the  Golden  Eules  of 
Mr.  David  Paul  Brown,  which  were  inserted  by  Mr. 
Chamberlayne. 

The  Editor  would  venture  in  conclusion  to  direct  attention 
to  the  great  desirability  of  re-enacting,  in  an  improved  form 
and  by  the  light  of  later  legislation,  the  Perjury  Act  of  1728, 
and  at  the  same  time  of  expressly  repealing  the  barbarous 
provision  of  the  Elizabethan  statute  which  directs  that  a 
convicted  perjurer  unable  to  pay  the  fine  of  ten  pounds 
imposed  by  that  statute  be  put  to  stand  in  the  pillory— 
itself  expressly  abolished  some  sixty  years  ago — and  thereto 
have  both  his  ears  nailed. 

J.   M.   LELY. 

THK  TEMPLE, 

February  3rd,  1902. 


ORIGINAL  PREFACE. 


THE  common  law  system  of  evidence,  in  its  actual  state 
the  growth  of  the  last  two  centuries,  must  ever  claim  the 
highest  respect  and  admiration  as  a  whole,  however  par- 
ticular portions  of  it  may  be  justly  or  unjustly  condemned. 
Now  the  design  of  the  present  Work  is  not  to  add  to  the 
pr<i<:ticcd  treatises  by  which  the  subject  has  been  illustrated, 
but  to  examine  the  principles  on  which  its  rules  are  founded, 
tracing  them  to  their  sources,  and  showing  their  connexion 
with  each  other.  To  this  are  annexed  a  sketch  of  the 
practice  relative  to  the  offering  and  receiving  evidence  at 
trials,  and  a  few  elementary  precepts,  founded  chiefly  on 
those  of  Quintilian,  for  the  guidance  of  young  practitioners 
in  interrogating  witnesses. 

Throughout  the  book,  particularly  in  the  Introduction 
when  treating  of  judicial  evidence  in  the  abstract,  much 
assistance  has  been  derived  from  the  Roman  law,  the 
civilians,  and  other  foreign  writers ;  and  especially  from 
the  able  work  published  by  M.  Bonnier,  at  Paris,  in  1843, 
entitled  "  Traite  Theorique  et  Pratique  des  Preuves  en  Droit 
Civil  et  en  Droit  Criminal."  Large  use  has  also  been  made 
of  "Benthain's  Rationale  of  Judicial  Evidence,"  in  five 
volumes,  London,  1827  ;  in  which  the  general  principles  of 
evidence  are  ably  discussed,  and  often  happily  illustrated. 
That  book  should,  however,  be  read  with  caution,  as  it 
embodies  several  essentially  mistaken  views  relative  to  the 
nature  of  judicial  evidence,  and  which  may  be  traced  to 
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overlooking  the  characteristic  features  whereby  it  is  dis- 
tinguished from  other  kinds  of  evidence.  Some  of  these 
errors  will  be  pointed  out  in  the  Introduction. 

The  Author  begs  to  express  his  grateful  acknowledgments 
for  the  suggestions  from  many  friends.  The  Index  has 
been  compiled  by  Mr.  H.  Macnamara,  of  the  Inner  Temple. 

CHANCERY  LANE, 

July,  1849. 
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§  1.  LAW  has  been  correctly  defined  as  a  rule  of  human  action, 
prescribed  and  promulgated  by  sovereign  authority,  and  enforced 
by  sanction  of  reward  or  punishment.  But  although  human 
actions  are  the  subject-matter  about  which  law  is  conversant, 
they  are  not  essential  to  its  existence ;  for  the  rule  is  the  same, 
whether  its  application  is  called  forth  or  not.  "  If  you  commit 
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2  INTRODUCTION.  [PART    I. 

murder  or  steal  you  shall  be  punished ; "  "if  you  buy  a 
man's  lands  or  goods  you  shall  pay  for  them," — would  hold 
true  as  rules  of  law,  though  no  murder  or  theft  were  ever 
committed,  and  though  every  debt  contracted  were  faithfully 
discharged.  The  rule  continues  in  abstraction  and  theory,  until 
an  act  is  done  on  which  it  can  attach,  and  assume,  as  it 
were,  a  body  and  shape.  The  maxim  of  jurists  and  lawyers, 
"  ex  facto  oritur  jus,"  and  such  like,  must  be  understood  in 
this  sense ;  and  the  duty  of  judicial  tribunals,  consequently, 
embraces  the  investigation  of  doubtful  or  disputed  facts,  as  well 
as  the  application  of  the  principles  of  jurisprudence  to  such  as 
are  ascertained  (a). 

§  2.  Facts  which  come  in  question  in  courts  of  justice  are 
inquired  into  and  determined  in  precisely  the  same  way,  as  doubtful 
or  disputed  facts  are  inquired  into  and  determined  by  mankind 
in  general,  except  so  far  as  positive  law  has  interposed  with 
artificial  rules,  to  secure  impartiality  and  accuracy  of  decision, 
or  exclude  collateral  mischiefs  likely  to  result  from  the  investiga- 
tion. And  this  is  strictly  analogous  to  the  relation  between  natural 
and  municipal  law,  of  which  it  has  been  well  observed:  "There 
are  in  nature  certain  fountains  of  justice,  whence  all  civil  laws  are 
derived  but  as  streams ;  and  like  as  waters  do  take  tinctures  and 
tastes  from  the  soils  through  which  they  run,  so  do  civil  laws  vary 
according  to  the  regions  and  governments  where  they  are  planted, 
though  they  proceed  from  the  same  fountains  "  (7/).  As  therefore 
the  study  of  natural  law  precedes  that  of  municipal,  so  an  inquiry 
into  the  natural  resources  of  the  human  mind  for  the  investigation 
of  truth  should  precede  an  examination  of  the  artificial  means 
devised  for  its  assistance ;  and  the  present  Introduction  will 
accordingly  consist  of  two  Parts  devoted  to  these  respective 
subjects. 

§  3.  The  human  understanding  may  be  considered  in  three 
points  of  view ;  namely,  with  respect  to  the  sources  of  our  ideas  ; 
the  objects  about  which  the  human  mind  is  conversant;  and  the 
intensity  of  our  persuasions  as  to  the  truth  or  falsehood  of  facts 
or  propositions. 


(a)  It  has  been  already  stated  in   the  editor,   but  that  the  arrangement  of  the 

Preface,  and  may  as  well  be  here  repeated,  author  has  been  entirely  preserved, 

that  this  work  has  been  at  some  points  (b)     Bacon     on    the   Advancement    of 

abridged   and    enlarged    by  the    present  Learning,  bk.  2. 
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§  4.  The  best  metaphysicians  trace  all  our  ideas  to  the  sources 
of  sensation  or  of  reflection  (c).  There  appear  to  be  two  kinds  of 
sensation  (d) :  1.  The  internal  sense, — the  intuitive  perception 
of  our  own  existence  and  of  what  is  actually  passing  in  our  minds. 
Of  all  forms  of  knowledge  or  persuasion  this  is  the  clearest  and 
most  indubitable ;  and  it  is  the  basis  of  every  other.  Descartes 
and  Locke,  however  different  their  systems  in  other  respects,  agree 
in  this.  "  Cogito,  ergo  sum,"  is  the  celebrated  maxim  of  the 
former  (<>) :  "  If  I  doubt  of  all  other  things,"  says  the  latter  (/), 
"that  very  doubt  makes  me  perceive  my  own  existence,  and  will 
not  suffer  me  to  doubt  of  that."  "  The  scepticks,"  observes 
Sir  Thomas  Brown  (0),  "  that  affirmed  they  knew  nothing,  even 
in  that  opinion  confute  themselves,  and  thought  they  knew  more 
than  all  the  world  besides."  And  according  to  a  scholastic  maxim, 
"  Nihil  est  in  intellectu,  quod  non  fuerit  in  sensu  "  (/*),  to  which 
Leibnitz  sagaciously  adds,  "nisi  ipse  intellectus "  (<).  2.  The 
external  sense, — the  faculty  whereby  the  perception  of  the  presence 
of  external  objects  is  conveyed  to  the  mind  through  our  outward 
senses  (k) .  All  our  other  ideas  are  formed  from  the  above  by  the 
operations  of  "  reflection  "  (/) ;  which  may  be  defined,  that  faculty 
through  which  the  mind  is  supplied  with  ideas  by  any  sort  of 
act  or  operation  of  its  own,  either  on  ideas  received  directly  through 
the  senses,  or  on  other  ideas,  either  immediately  or  mediately 
traceable  to  ideas  so  received. 

§  5.  The  human  mind  is  conversant  about  two  classes  of 
objects  (HI)  :  1.  The  relations  between  its  ideas  (n).  Under  this 
head  come  mathematical  and  such  like  truths  ;  where  it  is  obvious 
that  the  relations  of  our  ideas  to  each  other  may  be  true,  although 
there  be  nothing  without  the  mind,  corresponding  to  the  ideas 
within  it.  The  properties  of  an  equilateral  triangle  or  circle,  for 
instance,  are  equally  indisputable,  whether  a  perfect  equilateral 
triangle  or  perfect  circle  can  be  found  in  the  universe  or  not  (o)  ; 
and  astronomers  investigate  the  curves  which  bodies  would  describe, 

(c)  Locke  on  the  Human  Understanding,  The  particular  authorship  of  "  Xihil  est," 
bk.  2,  ch.  1,  and  passim.                                      &c.,  is  not  ascertainable. 

(d)  Bonnier,   Traite  des  Preuves,  §§  6  (i)  Very  like  a  passage  in  Aristotle,  De 
and  7,  2nd  Ed.     Locke  in  loc.  cit.  §  4,  uses  Anima.  lib.  iii.,  cap.  v.     See  the  very  full 
"  internal  sense  "  to  signify  "  reflection."  comments  of  Dugald  Stewart  in  the  Disser- 

(e)  Principia  Philosophise,  pars  1,  n.  7.  tation  referred  to  in  the  last  note. 

(/)  Locke  on  the  Human  Understanding,  (k)  Locke,  bk.  2,  ch.  1  ;  Bonnier,  Traite 

bk.  4,  ch.  9,  §  3.  des  Preuves,  §  8,  2nd  Ed. 

(g)  Religio  Medici.  §  55.  (1)  Locke,  bk.  2,  ch.  1. 

(h)  Cited  as  :'the  scholastic  maxim"  in  (m)  Id.  bk.  4,  ch.  1. 

Encyclop.     Britan.     1st    Dissertation,    by  (71)  Id.  bk.  4,  ch.  ],  §§  4,  5,  6. 

Dugald  Stewart,  pp.  113,  114.  7th  ed.  1842.  (o)  See  De  Morgan  on  Probabilities,  p.  9. 
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if  acted  on  by  forces,  which,  so  far  as  we  are  aware,  have  no 
patterns  in  nature.  2.  Eeal  existences ;  i.e.,  objects  existing 
without  the  mind,  corresponding  to  ideas  within  it  (p). 

§  6.  With  regard  to  intensity  of  persuasion  ;  the  faculties  of 
the  human  mind  are  comprehended  in  the  genera,  knowledge  and 
judgment  (q).  1.  By  "  knowledge,"  strictly  speaking,  is  meant  an 
actual  perception  of  the  agreement  or  disagreement  of  any  of  our 
ideas  (r) ;  and  it  is  only  to  such  a  perception  that  the  term  "  cer- 
tainty" is  properly  applicable  (s).  Knowledge  is  intuitive  when 
this  agreement  or  disagreement  is  perceived  immediately,  by  com- 
parison of  the  ideas  themselves :  demonstrative,  when  it  is  only 
perceived  mediately;  i.e.,  when  it  is  deduced  from  a  comparison 
of  each,  with  intervening  ideas  which  have  a  constant  and  immu- 
table connection  with  them,  as  in  the  case  of  mathematical  truths 
of  which  the  mind  has  taken  in  the  proofs.  And,  lastly,  when, 
through  the  agency  of  our  senses,  we  obtain  a  perception  of  the 
existence  of  external  objects,  our  knowledge  is  said  to  be  sensitive  (t). 
But  lmoivledge  and  certainty  are  constantly  used  in  a  secondary 
sense,  which  it  is  important  not  to  overlook  ;  viz.,  as  synonymous 
with  settled  belief  or  reasonable  conviction  :  as  when  we  say  that 
such  a  one  received  stolen  goods  knoiving  them  to  have  been  stolen  ; 
or  that  we  are  certain,  or  morally  certain,  of  the  existence  of  such  a 
fact,  &c.  (w). 

§7.  2.  "Judgment,"  the  other  faculty  of  the  mind,  though 
inferior  to  knowledge  in  respect  of  intensity  of  persuasion,  plays 
quite  as  important  a  part  in  human  speculation  and  action,  and, 
as  connected  with  jurisprudence,  demands  our  attention  even  more. 
It  is  the  faculty  by  which  our  minds  take  ideas  to  agree  or  dis- 
agree, facts  or  propositions  to  be  true  or  false,  by  the  aid  of  inter- 
vening ideas  whose  connection  with  them  is  either  not  constant 
and  immutable,  or  is  not  perceived  to  be  so  Or).  The  foundation 
of  this  is  the  probability  or  likelihood  of  that  agreement  or  disagree- 
ment, of  that  truth  or  falsehood,  deduced  or  presumed  from  its 
conformity  or  repugnancy  to  our  knowledge,  observation,  and 
experience  (y).  Judgment  is  often  based  on  the  testimony  of 

(p)  Locke,  bk.  4,  ch.  1,  §  7.  cap.  2,  §  11  ;  Butler's  Analogy  of  Religion, 

(q)  Id.  bk.  4,  ch.  14,  §  4,  and  ch.  1,       Introduction. 

§  7.  (a;)  Locke,  bk.  4,  ch.  15,  §  1,  and  ch.  14, 

(r)  Id.  bk.  4,  ch.  1,  §  2.  §  3. 

(«)  Id.  bk.  4,  ch.  4,  §§  7,  18.  (y)  Id.  ch.  lf>,  §§  3  and  4  ;  ch.  14,  §  4  ; 

(t)  Id.  bk.  4,  cc.  2  and  11.  Butler's  Analogy  of  Religion,  Introduction. 

00  Puff'endorf.  Jus  Nat.  et  Gent.  lib.  1, 
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others,  vouching  their  observation  or  experience  (z) ;  but  this  is 
clearly  a  branch  of  the  former,  as  our  belief  in  such  cases  rests  on 
a  presumption  of  the  accuracy  and  veracity  of  the  narrators. 

§  8.  Actual  knowledge  and  certainty  extending  a  comparatively 
little  way,  men  are  compelled  to  resort  to  judgment  and  to  act  on 
probability,  in  by  far  the  greater  number  of  their  speculations, 
as  well  as  in  the  transactions  of  life,  both  ordinary  and  extra- 
ordinary, trivial  and  important  (a).  The  facult}-  of  judgment  is 
conversant  not  only  about  matters  of  fact,  which,  falling  under  the 
observation  of  our  senses,  are  capable  of  being  proved  by  human 
testimony,  but  also  about  the  operations  of  nature,  and  other 
things  beyond  the  discovery  of  our  senses  (b) ;  and  it  thus  embraces 
the  enormous  class  of  subjects  investigated  by  analog}'  and  induc- 
tion (c).  But  here  it  is  important  to  remark,  that  on  the  same 
matter  one  man  may  have  knowledge  and  certainty,  while  another 
has  only  judgment  and  probability;  as  when  a  man,  either  from 
ignorance  of  mathematical  principles  or  disinclination  to  go  through 
the  proofs,  receives  a  mathematical  truth  on  the  testimony  of  one 
who  comprehends  it ;  in  this  case  he  has  only  got  moral  evidence 
of  that  truth,  while  his  informant  has  demonstrative  proof  (d). 

§  9.  Another  great  distinction  between  knowledge  and  judgment 
remains  to  be  pointed  out.  The  former  is,  as  we  have  seen, 
reducible  to  three  kinds  (e) ;  but  to  classify  the  degrees  of  per- 
suasion resulting  from  judgment  is  wholly  beyond  human  power;  for 
the  extent  to  which  facts  or  propositions  may  be  in  conformity  with 
our  antecedent  knowledge,  observation,  or  experience,  necessarily 
varies  ad  inrinitum.  An  attempt  has  been  made  to  express  some  of 
the  shades  of  judgment  by  the  terms  assurance,  confidence,  confident 
belief,  belief,  conjecture,  guess,  doubt,  distrust,  disbelief,  &c.  (/). 

§  10.  The  word  PROOF  seems  properly  to  mean  anything  which 
serves,  either  immediately  or  mediately,  to  convince  the  mind  of 
the  truth  or  falsehood  of  a  fact  or  proposition  (g)  :  and  as  truths 
differ,  the  proofs  adapted  to  them  differ  also  (/<).  Thus  the  proofs 

(z)  Locke,  bk.  4,  eli.  15,  §  4.  (d)    Locke,   bk.    4,   ch.   15,   §   1  ;   and 

(a)  Locke,  eli.  14,  §  1  ;  Butler's  Analogy       ch.   14,   §  3  ;    1  Greenl.   Ev.  §  1,  n.  (1), 
of  lieliwiou,  Introduction  ;    3    Bentham's       7th  Ed. 

Judicial  Evidence,   351  ;  Gilb.   Ev.   3,   4,  (e)  Supra,  §  6. 

4th  Ed.  (/;  Locke,  bk.  4,  ch.  16,  §§  6-9. 

(b)  Locke,  bk.  4,  ch.  16,  $§  5  and  12.  (y)  Domat,  Les  Lois  Civiles  dans  leur 

(c)  Id.    §  12,   and  Bonnier,  Traite  des  Or<4re   Xaturel,   part.    1,    liv.    3.   tit.    6  ; 
Preuves,  §§  9  ft  .*.?.,  2nd  Ed.  Bonnier,  Traite  des  Preuves,  §  5,  2nd  E<1. 

(h)  Domat,  in  loc.  cit. 
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of  a  mathematical  problem  or  theorem  are  the  intermediate  ideas 
which  form  the  links  in  the  chain  of  demonstration ;  the  proofs  of 
anything  established  by  induction  are  the  facts  from  which  it  is 
inferred,  &c. ;  and  the  proofs  of  matters  of  fact  in  general  are  our 
senses,  the  testimony  of  witnesses,  documents,  and  the  like. 
"Proof"  is  also  applied  to  the  conviction  generated  in  the  mind 
by  proof  properly  so  called  (i). 

§  11.  The  word  EVIDENCE  signifies,  in  its  original  sense,  the  state 
of  being  evident;  i.e.,  plain,  apparent,  or  notorious  (/„•).  But  by 
an  almost  peculiar  inflection  of  our  language  (I),  it  is  applied  to 
that  which  tends  to  render  evident  or  to  generate  proof.  This  is 
the  sense  in  which  it  is  commonly  used  in  our  law-books,  and  will 
be  used  throughout  this  work.  Evidence,  thus  understood,  has 
been  well  defined, — any  matter  of  fact,  the  effect,  tendency,  or 
design  of  which  is,  to  produce  in  the  mind  a  persuasion,  affirmative 
or  disaffirmative,  of  the  existence  of  some  other  matter  of  fact  (w). 
The  fact  sought  to  be  proved  is  termed  the  "principal  fact;  "  the 
fact  which  tends  to  establish  it,  "  the  evidentiary  fact "  (it).  When 
the  chain  consists  of  more  than  two  parts,  the  intermediate  links 
are  principal  facts  with  respect  to  those  below,  and  evidentiary 
iacts  with  respect  to  those  above  them.  Such  we  propose  to  call 
"  subalternate  "  principal  and  evidentiary  facts. 

§  12.  Confining  ourselves  henceforward  to  truths  of  fact, — the 
proper  object  of  the  present  treatise, — we  shall  first  direct  attention 
to  some  divisions  of  them,  which,  as  connected  with  jurisprudence 
especially,  it  will  be  convenient  to  bear  in  mind.  In  the  first  place, 
then,  facts  are  either  physical  or  psychological  (o).  By  "physical 
facts"  are  meant,  such  as  either  have  their  seat  in  some  inanimate 
being,  or  if  in  one  that  is  animate,  then  not  by  virtue  of  the 

(i)  Mattheeus   de  Probatiouibus,    c.    1,  term  is  used  in  English  law,  is  treated  of 

n.  1 ;  Huberus,  Pnelectiones  Juris  Civilis,  by  the  civilians  and  canonists  tinder  the 

lib.  22,  tit.  3,  n.  2;  1  Greenl.  Ev.  §  1,  head  "probatio,  "and  by  the  French  writers 

7th  Ed.  under  that  of  ;<  preuve." 

(k)  Johns.  Diet.  The  Latin  "  evidentia,"  (I)  It  has  the  same  meaning  in  Norman  - 

and  the  French  "evidence,"  are  commonly  French;  see  int.  al.  T.  18  Edw.   II.  614, 

restricted  by  foreign  jurists  to  those  cases  tit.  Replegg.  ;  9  Edw.  III.  5.  6,  pi.  11. 
where  conviction  is  produced  by  the  testi-          (m)  1  Benth.  Jud.  Ev.  17.    "  Evidence," 

mony  of  our  senses  :  See  Quintilian,  Inst.  Evidentia,  signifies  generally  any  proof,  be 

Orat.  lib.  6,  c.  2  ;   Calvin,  Lexic.  Jurid.  ;  it  testimony  of  men,  records,  or  writings  : 

Steph.  Thesaur.  Ling.  Lat.  ;  Domat,  Lois  Cowel's  Interpreter  ;  and  LesTermes  de  la 

Civiles,  part.   1,   liv.    3.  tit.   6  ;  Bonnier,  Ley.     See  Co.  Litt.  283  a. 
Traite  des  Preuves,  §§  6,   8,   9,  82,  &c.,  (n)  1  Benth.  Jud.  Ev.  18. 

2nd  Ed.     All  relating  to  evidence,  as  the  (o)  Id.  45. 
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qualities  which  constitute  it  such;  while  "psychological  facts"  are 
those  which  have  their  seat  in  an  animate  being,  hy  virtue  of  the 
qualities  by  which  it  is  constituted  animate.  Thus,  the  existence 
of  visible  objects,  the  outward  acts  of  intelligent  agents,  the  res 
gestae  of  a  lawsuit,  &c.,  range  themselves  under  the  former  class : 
while  to  the  latter  belong  such  as  only  exist  in  the  mind  of  an 
individual ;  as,  for  instance,  the  sensations  or  recollections  of  which 
he  is  conscious,  his  intellectual  assent  to  any  proposition,  the 
desires  or  passions  by  which  he  is  agitated,  his  animus  or  intention 
in  doing  particular  acts,  &c.  Psychological  facts  are  obviously 
incapable  of  direct  proof  by  the  testimony  of  witnesses  :  their 
existence  can  only  be  ascertained  either  by  confession  of  the  party 
whose  mind  is  their  seat  (p), — "index  animi  sermo  "  (q), — or  by 
presumptive  inference  from  physical  facts  (/•). 

§  13.  There  are  two  other  divisions  of  facts  which  deserve  to  be 
noted.  One  is,  that  they  are  either  events  or  states  of  things  («). 
By  an  "event"  is  meant  some  motion  or  change,  considered  as 
having  come  about  either  in  the  course  of  nature,  or  through  the 
agency  of  human  will ;  in  which  latter  case  it  is  called  "  an  act," 
or  "  an  action."  The  fall  of  a  tree  is  "an  event,'"'  the  existence 
of  the  tree  is  "  a  state  of  things ;  "  but  both  are  alike  "  facts  "  (£). 
The  remaining  division  of  facts  is  into  jwsitive  or  affirmative,  and 
negative  (u)  :  a  distinction  which,  unlike  both  the  former,  does  not 
belong  to  the  nature  of  the  facts  themselves,  but  to  that  of  the 
discourse  which  we  employ  in  speaking  of  them  (x) .  The  existence 
of  a  certain  state  of  things  is  a  positive  or  affirmative  fact,  the  non- 
existence  of  it  is  a  negative  fact.  But  the  only  really  existing  facts 
are  positive  ones, — for  a  negative  fact  is  nothing  more  than  the 
non-existence  of  a  positive  fact ;  and  the  non-existence  of  a  negative 
fact  is  equivalent  to  the  existence  of  the  correspondent  and  opposite 
positive  fact  (y). 

>!  14.  Our  persuasion  of  the  existence  or  non-existence  of  facts 
has  its  source,  or  efficient  cause,  either  in  the  operation  of  our  own 
perceptive  or  intellectual  faculties,  or  in  the  operation  of  the  like 
faculties  on  the  part  of  others,  evidenced  to  us  either  by  discourse 
or  deportment.  The  former  of  these  may  be  called  evidence 

(p)  Mascardus  de  Probationibus,  Concl.  (s)  1  Benth.  Jud.  Ev.  47. 

309  ;  1  Benth.  Jud.  Ev.  52,  145  ;  3  Id.  6.  (t)  1  Benth.  Jnd.  Ev.  48. 

(q)  5  Co.  118  b.  (u)  Id.  49. 

(r)  Mascard.    de    Prob.    Concl.    94  ;    1  (a;)  Id. 

Benth.  Jud.  Ev.  82.  145  ;  3  Id.  6.  (y)  Id.  49,  50. 
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ab  intra  ;  the  latter  evidence  ab  extra  (z).  The  immense  part 
which  evidence  ab  extra  bears  in  forensic  procedure,  as  well  as  in 
almost  everything  else,  makes  it  advisable  that  we  should  consider, 
somewhat  at  large,  the  grounds  of  belief  in  human  testimony,  and 
the  dangers  to  be  avoided  when  dealing  with  it. 

§  15.  The  existence  of  a  strong  tendency  in  the  human  mind 
to  accept  as  true  what  has  been  related  by  others  is  universally 
admitted,  and  is  confirmed  by  every  day's  observation  ;  and  it  may 
be  laid  down  as  equally  certain,  that  one  cause  of  this  tendency  is 
our  experience  of  the  great  preponderance  of  truth  over  falsehood, 
in  human  testimony  taken  as  a  whole.  But  whether  this  is  the 
sole  cause  has  given  rise  to  difference  of  opinion.  Writers  on 
natural  law  describe  man  as  endowed  by  nature  with  a  sort  of 
moral  instinct,  which  prompts  him  to  act  in  certain  cases  where 
vigor  and  expedition  are  required,  and  where  the  faculties  of  reason 
and  reflection  are  either  immatured,  or,  if  matured,  would  be  too 
slow  (a) ;  and  most  authors  think  that  a  tendency  to  believe  the 
statements  of  others  is  to  be  found  among  the  operations  of  this 
instinct.  Man,  they  argue,  is  so  constituted  that  the  knowledge 
which  he  can  acquire  through  his  personal  experience  is  necessarily 
very  limited,  and  unless  by  some  effective  provision  of  nature  he 
were  enabled,  and  indeed  compelled,  to  avail  himself  of  the 
knowledge  and  experience  of  others,  the  world  could  neither  be 
governed  nor  improved.  The  instinctive  character  of  the  tendency 
in  question,  they  say,  appears  from  the  undoubted  fact  that  it 
is  immeasurably  strongest  in  childhood,  and  diminishes  when 
experience  has  made  us  acquainted  with  falsehood  and  deception(  b). 
Others,  however,  deny  all  this  (c)  ;  and  it  has  been  urged  that  the 
implicit  belief  so  observable  in  children  is  owing  to  their  experience 
being  all,  or  nearly  all,  on  one  side  ;  namely,  in  favour  of  the  truth 
of  what  they  hear  (d) . 

§  16.  However  this  may  be,  it  is  certain  that  the  enunciation  of 
truth  and  the  abstinence  from  ivilful  falsehood,  among  men  in  their 
intercourse  with  each  other,  are  secured  by  three  guarantees  or 
sanctions, — the  natural  sanction,  the  moral  or  popular  sanction,  and 
the  reliyious  sanction  (e).  And,  first,  of  the  natural  sanction. 

(z)  1  Bcnth.  Jucl.  Ev.  51,  52.  Moral  and   Political   Philosophy,   bk.   1, 

(a)  Burlamaqui,   Pi  incipes  du  Droit  de       ch.  5. 

la  Nature  et  des  Geus,  pt.  2,  ch.  3.  (d)  1  Bentli.  Jud.  Ev.  129,  130.     For 

(b)  1  Greenl.  Ev.  §  7,  7th  Ed.,  and  the  a   further   statement  see  1  Greenl.  Evid. 
authorities  there  cited.  §§  7-12. 

(c)  1  Bcnth.  Jud.  Ev.  127-130  ;  Paley's  (c)  Id.  198  ;   5  Id.  635,   636  ;   and  see 
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Mutual  confidence  between  man  and  man  being  indispensable  to 
the  acquisition  of  knowledge,  the  happiness  of  our  race,  and  indeed 
to  the  very  existence  of  society,  the  great  Creator  has  planted  the 
springs  of  truth  very  deep  in  the  human  breast.  According  to 
Bentham,  the  natural  sanction  is  altogether  physical  in  its 
character,  arising  out  of  the  love  of  ease, — memory  being  prompter 
than  invention  (/).  "To  relate  incidents  as  they  have  really 
happened,"  he  says  ((/),  "is  the  work  of  the  memory;  to  relate 
them  otherwise  than  as  they  have  really  happened,  is  the  work  of 
the  invention.  But,  generally  speaking,  comparing  the  work  of  the 
memory  with  that  of  the  invention,  the  latter  will  be  found  by 
much  the  harder  work.  The  ideas  presented  by  the  memory 
present  themselves  in  the  first  instance,  and  as  it  were  of  their  own 
accord ;  the  ideas  presented  by  the  invention,  by  the  imagination, 
do  not  present  themselves  without  labour  and  exertion.  In  the 
first  instance  come  the  true  facts  presented  by  the  memory,  which 
facts  must  be  put  aside  :  they  are  constantly  presenting  themselves, 
and  as  constantly  must  the  door  be  shut  against  them.  The  false 
facts,  for  which  the  imagination  is  drawn  upon,  are  not  to  be  got  at 
without  effort :  not  only  so,  but  if,  in  the  search  made  after  them, 
any  at  all  present  themselves,  different  ones  will  present  themselves 
for  the  same  place  :  to  the  labour  of  investigation  is  thus  added 
the  labour  of  selection."  It  is,  however,  very  doubtful  whether 
this,  although  true  as  far  as  it  goes,  embraces  the  full  extent  of  the 
natural  sanction.  Bonnier,  in  his  Traite  des  Preuves  (/*),  severely 
attacks  the  passages  just  quoted,  and  says  that  the  natural  sanction 
for  the  veracity  of  witnesses  is  to  be  found  in  a  certain  powerful 
feeling  in  the  human  mind,  which  impels  man  to  speak  the  truth, 
and  makes  him  do  violence  to  himself  whenever  he  betrays  it ;  that 
the  true  and  the  just  are  two  poles  towards  which  the  human 
mind,  when  uncorrupted,  continually  points.  And  somewhat 
similar  language  is  used  by  Lord  Bacon  (i).  In  another  part  of 
the  same  work,  however  (k),  Bentham  mentions  the  sympathetic 


Bonnier,  Traite  des  Preuves,  §§  220,  221,  (g)  1  Benth.  Jud.  Ev.  202,  203.    Sec  also 

222,  2nd  Ed.     For  the  reasons  stated  in  1  Stark.  Ev.  14,  3rd  Ed.  &  Id.  20,  4th  Ed. 

the   text,    we   have   adopted    the    phrase  (A)  §  221,  2nd  Ed.      In  another  place, 

'''natural  sanction,"  used  by  Bonnier,  in  §  15,   2nd    Ed.,   he  says,    "  S'il   y  a  une 

preference  to  "physical  sanction,"  used  by  tendance  naturelle  des  esprits  vers  le  vrai, 

Bentham.     The  legal  or  political  sanction  conime  des  corps  vers  le  centre  de  la  terre, 

of  truth,   and  oaths,   which   are   only  an  1'homme  etant  libre,  pent  obeir  on  ne  pas 

application  of  the  religious  sanction,  being  obeir  a  cette  tendance,  et  il  n'arrive  que 

both  artiticial  in  their  nature,  will  be  more  trop  souvent  que  ses  declarations  soient 

properly  considered  in  the  next  Part.  mensongeres. " 

(/)  2  Benth.  Jud.  Ev.  2.  (i)  Essay  on  Truth. 

(k)  5  Benth.  Jud.  Ev.  636. 
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sanction  as  a  branch  of  the  natural  one,  describing  it  to  be  the 
feeling  by  which  we  are  deterred  from  falsehood,  by  regret  for  the 
pain  and  injury  which  it  may  cause  others.  He  also  considers 
the  imperfection  of  the  natural  sanction  to  consist  in  its  being 
better  calculated  to  prevent  falsehood  in  toto  than  to  secure  circum- 
stantial truth  in  particulars  (/)  ;  which,  taking  his  definition  of  that 
sanction,  is  no  doubt  the  case. 

§  17.  The  moral  sanction  may  be  described  in  a  word.  Men, 
having  found  the  advantages  of  truth  and  the  inconveniences  of 
falsehood  in  their  mutual  intercourse,  and,  perhaps,  being  further 
actuated  by  the  reflection  that  truth  is  in  conformity  with  the  will 
of  God  and  the  laws  of  Nature,  have  by  general  consent  affixed  the 
brand  of  disgrace  on  a  voluntary  departure  from  it ;  and  hence, 
as  observed  by  several  authors,  the  infamy  attached  to  the  word 
"liar"(w).  A  great  infirmity  of  the  moral  sanction  is,  that 
deriving,  as  it  does,  all  its  force  from  the  value  men  set  on  the 
opinions  of  others,  it  naturally  teaches  them  to  conceal  their  own 
faults  from  public  view,  even  at  the  sacrifice  of  truth  (n). 

§  18.  Lastly,  there  is  the  religious  sanction ;  which  is  founded 
on  the  belief  that  truth  is  acceptable,  and  falsehood  abhorrent,  to 
a  Governor  of  the  Universe,  who  will,  in  some  way,  reward  the  one 
and  punish  the  other.  The  divine  punishment  for  falsehood,  how- 
ever, being  prospective  and  invisible,  the  weight  of  this  sanction 
is  not  so  great  as  it  would  otherwise  be  ;  and  perjury  is  often  com- 
mitted by  persons  whose  religious  faith  cannot  be  doubted,  but  who 
presumptuously  hope,  either  by  their  subsequent  good  conduct  or 
some  other  means,  to  efface  its  guilt  in  the  eyes  of  Heaven. 

§  19.  The  effect  of  these  three  sanctions  is  much  greater  than 
might  at  first  sight  be  supposed.  They  are  in  continual  operation 
as  efficient  causes  for  the  production  of  truth,  and  rendering  its 
enunciation  natural  and  habitual  to  men  ;  while  every  incentive  to 
falsehood  can  only  be  looked  upon  as  a  species  of  disturbing  force, 
which  acts  occasionally  and  exceptionally.  Of  few  persons  indeed 
can  it  be  said,  that  their  adherence  to  truth  is  undeviating  at  all 
times ;  with  many  its  observance  appears  to  depend  on  circum- 
stances, accident,  or  caprice  ;  with  some  the  practice  of  lying  seems 
inveterate  ;  while  certain  classes  of  persons  systematically,  and  as 

(/)  1  Id.  207,  208.  ch.   11,   §  5,  and  Lord  Bacon's  Essuy  on 

(w)  See  PuHenilorf,  Jus  Nat.  et  Gout.       Truth. 
lib  4,  cap.  1,  §  8  ;  Benlli.  Jud.  Ev.  l.k.  1,  (n)  1  Benth.  Jud.  Ev.  212-216. 
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it  \vere  on  principle,  withhold  the  truth  from  other  classes  on 
particular  subjects.  But  after  every  abatement  has  been  made  for 
aberrations,  the  quantity  of  truth  daily  spoken  immeasurably 
exceeds  that  of  falsehood  (o) ;  and  it  is  well  remarked  by  Bentham, 
that  "  from  the  mouth  of  the  most  egregious  liar  that  ever  existed, 
truth  must  have  issued  at  least  a  hundred  times  for  once  that  wilful 
falsehood  has  taken  its  place  "  (_p). 

§  20.  It  is,  however,  of  the  utmost  importance  to  observe,  that 
any  of  those  springs  of  action  which  we  have  denominated  "  sanc- 
tions of  truth  "  may  be  found  on  the  wrong  side  ;  i.e.,  producing 
falsehood  instead  of  truth.  If  the  natural  sanction  rests  solely  on 
a  love  of  ease,  that  love,  while  it  represses  the  invention  of  false 
facts,  equally  prevents  the  taxing  the  memory  to  give  a  perfect 
narrative  of  what  has  been  witnessed ;  and  if  supposed  to  spring 
from  a  love  of  truth  and  justice,  the  party  called  on  to  give  evidence 
may  consider  the  ends  of  justice  advanced  by  withholding  the 
truth ;  as,  for  instance,  where  the  disclosing  it  will  induce  the 
condemnation  of  a  criminal  whose  prosecution,  though  strictly 
legal,  he  deems  morally  unjust,  or  whose  future  good  behaviour  he 
thinks  will  be  better  insured  by  escape  than  by  punishment.  But 
of  the  sanctions  in  question,  none  is  so  frequently  divided  against 
itself  as  the  moral.  Conduct  condemned  by  one  portion  of  society 
is  often  applauded  by  the  rest,  and  persons  desirous  of  the  good 
opinion  of  certain  classes  are  often  satisfied  to  attain  it  at  the  cost 
of  sinking  themselves  in  that  of  others,  and  tell  or  suppress  the 
truth  as  may  best  advance  that  object.  "  The  credibility  of  a 
witness,"  says  the  Marquis  Beccaria  (<?),  "may  be  in  some  degree 
lessened  when  he  is  member  of  some  private  society,  whose  usages 
and  maxims  are  either  not  well  known,  or  different  from  those 
of  the  public.  Such  a  man  has  not  only  his  own  passions,  but 
those  of  other  people."  Even  the  religious  sanction  has  been 
enlisted  in  the  cause  of  falsehood.  Particular  forms  of  religion 
allow  it  in  certain  cases  (;•)  ;  and  the  truth  has  often  been  sacrificed 

(o)  Bonnier,  Trait£  des  Preuves,  §  15,  plied  him  with  materials  for  arriving  at 

2nd  Ed.  the  knowledge  sought. 

(p)  5  Benth.  Jud.    Ev.   82.     "SVe  have  (q)  "  La   credibilita  di   un    testimonio 

read  somewhere  of  a  country,  the  inhabi-  pud  essere  alcune  volte  sminuita,  quando 

tants  of  which  purposely  and  systematically  egli  sia  memliro  di  alcana  societa  privata, 

gave  false  answers  to  all  questions  respect-  di  cui  gli  usi  e  le  massime  sieno  o  noii  ben 

ing  its  topography.     Still  a  traveller  was  couosciute,  o  diverse  dalle  pubbliche.     Un 

enabled    to    obtain    the    information    he  tal  uomo  ha  nou  solo  le  proprie,   ma  le 

wished  for   respecting  it,   by  questioning  altrai  passioni." — Beccaria,  Dei  Delitti  e 

them  upon  incidental  and  collateral  facts,  delle  Pene,  §  8. 

when  the  truth,  naturally  oozing  out,  sup-  (r)  See  Halhed's  Code  of  Gentoo  Laws, 
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by  religious  persons  in  order  to  avoid  bringing  scandal  on  their 
creeds. 

§  21.  The  credit  due  to  human  testimony,  assuming  that  we 
correctly  understand  the  language  employed,  is  the  compound 
ratio  of  the  witness's  means  of  acquaintance  with  what  he  narrates, 
and  of  his  intention  to  narrate  it  truly  (s).  In  estimating  the  latter, 
three  things  are  to  be  attended  to :  1.  Whether  he  labours  under 
any  interest  or  bias,  which  may  sway  him  to  pervert  the  truth. 
2.  His  veracity  on  former  occasions, — evidenced  either  by  our  own 
experience  or  credible  proof.  3.  His  manner  and  deportment  in 
delivering  his  testimony.  "  Interrogabit  judex,"  says  one  of  the 
canonists  (t),  "  testes  in  qualibet  causa,  eosque  diligenter  examinabit, 
de  singulis  circumstantiis  diligenter  inquirans,  de  causis  videlicet, 
de  personis,  loco,  tempore,  visu,  auditu,  scientia,  credulitate,  farna, 
et  certitudine,  cseterisque,  quae  ad  rem  facere,  et  negotio  convenire 
existimabit.  Illud  quoque  subtiliter  animadvertere  non  omittet, 
quo  vultu,  qua  constantia,  qua  animi  trepidatione  testes  deponant ; 
cum  interdum  ex  his,  vel  ipsis  invitis  testibus,  magis  quam  ex 
verborum  serie  rerum  veritas  elucescat."  "A  consideration  of  the 
demeanour  of  the  witness  upon  the  trial,"  says  one  of  our  books  («), 
"  and  of  the  manner  of  giving  his  evidence,  both  in  chief  and  upon 
cross-examination,  is  oftentimes  not  less  material  than  the  testimony 
itself.  An  overforward  and  hasty  zeal  on  the  part  of  the  witness, 
in  giving  testimony  which  will  benefit  the  party  whose  witness 
he  is,  his  exaggeration  of  circumstances,  his  reluctance  in  giving 
adverse  evidence,  his  slowness  in  answering,  his  evasive  replies,  his 
affectation  of  not  hearing  or  not  understanding  the  question,  for 
the  purpose  of  gaining  time  to  consider  the  effect  of  his  answer ; 
precipitancy  in  answering,  without  waiting  to  hear  or  to  understand 
the  nature  of  the  question ;  his  inability  to  detail  any  circumstances 
wherein,  if  his  testimony  were  untrue,  he  would  be  open  to  contra- 
diction, or  his  forwardness  in  minutely  detailing  those  where  he 
knows  contradiction  to  be  impossible  ;  an  affectation  of  indiffer- 
ence,— are  all  to  a  greater  or  less  extent  obvious  marks  of  insin- 
cerity. On  the  other  hand,  his  promptness  and  frankness  in 

&c.,    cited    infra,    bk.    2,    pt.    1,    ch.    2.  universally  agreed  that  the  obligation  to 
Whether  a  violation  of  truth  is  allowable  tell    truth   is   the   rule  ;    the    licence    to 
in  any,  and  if  so,  in  what  cases,  has  been  falsehood,  if  such  exists,  the  exception. 
much  considered  by  moralists  and  divines.  (s)  See  infra,  §  73,  and  notes. 
See  Putfendorf,  Jus  Natur.  et  Gent.  lib.  4,  (t)  Lancelottus,  Institutiones  Juris  Can- 
cap.  1,  §§  7  ct  scq.  ;  Bentham's  Jud.  Ev.  onici,  lib.  3,  tit.  14,  §§  11,  12. 
bk.  ],  ch.  11,  sect.  5  ;  Paley's  Moral  and           (u)  1  Stark.  Ev.  547,  3rd  Ed.  ;  Id.  82:2, 
Political  Philosophy,  bk.  3,  pt.  1,  ch.  15,  823,  4th  Ed. 
&c.  ;  and  bk.  1,  ch.  5.     It  is,  however, 
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answering  questions  without  regard  to  consequences,  and  especially 
his  unhesitating  readiness  in  stating  all  the  circumstances  attending 
the  transaction,  by  which  he  opens  a  wide  field  for  contradiction  if 
his  testimony  be  false,  are,  as  well  as  numerous  others  of  a  similar 
nature,  strong  internal  indications  of  his  sincerity."  This,  how- 
ever, must  be  taken  with  some  qualification.  "  A  witness,"  says  a 
modern  writer  (.r),  "maybe  very  honest,  although  his  demeanour 
is,  in  some  respects,  open  to  censure,  and  deserves  rebuke.  Con- 
stitution of  mind,  habit,  manner  of  life,  may  give  him  a  coarse, 
blunt  tongue  and  a  manner  in  appearance,  yet  not  meant  to 
be  uncivil  or  disrespectful.  Such  a  rough,  unrefined  nature  or 
carriage  may  well  consist  with  a  habit  of  speaking  the  truth,  with 
an  abhorrence  of  falsehood,  and  a  wish  and  determination  to  give 
true  evidence.  .  .  .  Demeanour  consisting  in  confusion,  embarrass- 
ment, hesitation  in  replying  to  questions,  and  even  vacillating  or 
contradictory  answers,  are  not  necessarily  a  proof  of  dishonesty 
in  a  witness,  because  this  deportment  may  arise  from  bashfulness, 
or  timidity,  and  may  be  the  natural  and  inevitable  effect  of  an 
examination  by  a  skilful,  practised,  perhaps  unscrupulous,  advocate, 
whose  aim  in  his  questions  is,  to  entangle,  entrap,  and  stupefy  the 
witness,  and  cause  him  to  say  and  unsay  anything  or  everything. 
It  may  not  be  good  behaviour  in  a  witness  to  suffer  his  eyes  to 
wander  about  the  court  while  he  is  under  examination,  but  this 
conduct  may  not  be  unnatural  in  the  midst  perhaps  of  an  entirely 
new  scene  to  him  ;  and  the  distraction  of  mind  occasioned  by  that 
employment  of  his  eyes  may  well  cause  him,  on  returning  to  his 
duty,  to  answer  hastily,  and  without  consideration.  But  in  all 
this  there  may  be  no  intentional  disrespect  to  the  court ;  and  the 
witness  notwithstanding  may  be  a  very  honest  one.  Again,  it 
happens  to  all  persons  occasionally,  without  thought  to  use  one 
word  for  another,  making  the  sense  very  different  from  what  was 
intended ;  unconsciously  we  say  that  we  did  not  mean  to  say.  In 
like  manner,  a  witness  may  inadvertently  contradict  himself." 

§  22.  The  capacity  of  a  party  to  give  a  faithful  account  of  things 
depends  on — 1.  The  opportunities  he  has  had  of  observing  the 
matters  he  narrates.  2.  His  powers,  either  natural  or  acquired,  of 
perception  and  observation ;  and  here  it  is  important  to  ascertain 
whether  he  is  a  discreet,  sober-minded  person,  or  imaginative  and 
imbued  with  a  love  of  the  marvellous,  and  also  whether  he  lies 
under  any  bias  likely  to  distort  his  judgment.  3.  Whether  the 
circumstances  he  narrates  were  likely  to  attract  his  attention,  in 

(x)  Ram  on  Facts,  pp.  173-174. 
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consequence  of  their  importance,  either  intrinsically  or  with  relation 
to  himself.  "  Where  the  chemist  and  the  physician  see  a  dangerous 
poison,  the  kitchen-maid  may  see  nothing  more  than  an  immaterial 
flaw  in  one  of  her  pans,  the  cook  may  behold  an  innocent  means 
of  recommending  herself  to  the  palate  through  the  medium  of  the 
eye.  Where  the  botanist  sees  a  rare,  and  perhaps  new,  plant,  the 
husbandman  sees  a  weed ;  where  the  mineralogist  sees  a  new  ore, 
pregnant  with  some  new  metal,  the  labourer  sees  a  lump  of  dirt, 
not  distinguishable  from  the  rest,  unless  it  be  by  being  heavier  and 
more  troublesome"  (y).  4.  His  memory;  and  here,  whether  the 
transaction  is  ancient  or  recent,  whether  his  recollection  has  been 
refreshed  by  memorandum,  conversation,  £c. 

§  23.  The  probative  force  arising  from  concurrent  testimonies  is 
the  compound  result  of  the  probabilities  of  the  testimonies  taken 
singly  (z).  But  when  testimonies  conflict  or  clash  with  each  other, 
we  must  form  the  best  conclusion  we  can  as  to  their  relative  values. 

§  24.  There  are  two  things  which  must  never  be  lost  sight  of 
when  weighing  testimony  of  any  kind:  1.  The  consistency  of  the 
different  parts  of  the  narration.  2.  The  possibility  or  probability, 
the  impossibility  or  improbability,  of  the  matters  related, — which 
afford  a  sort  of  corroborative  or  counter-evidence  of  those  matters. 
By  probability,  as  already  observed  (a),  is  meant  the  likelihood  of 
anything  to  be  true,  deduced  from  its  conformity  to  our  knowledge, 
observation,  and  experience.  When  a  supposed  fact  is  so  repugnant 
to  the  laws  of  Nature,  assumed  for  this  purpose  to  be  fixed  and 
immutable  (I),  that  no  amount  of  evidence  could  induce  us  to 
believe  it,  such  supposed  fact  is  said  to  be  impossible,  or  iriiysically 
impossible.  There  is  likewise  moral  impossibility,  which,  however, 
is  nothing  more  than  a  high  degree  of  improbability. 

§  25.  As  the  knowledge,  observation,  and  experience  of  men  vary 
in  every  imaginable  degree,  their  notions  of  possibility  and  proba- 
bility might  naturally  be  expected  to  differ ;  and  we  continually 
find  that  not  only  are  the  most  opposite  judgments  formed  as  to 
the  credence  due  to  alleged  facts,  but  that  a  fact  which  one  man 

(y)  1  Benth.  Jiul.  Ev.  164-165.  lous  interposition,  but  because  such  inter- 

(z)  See  infrd,  §  73,  and  notes.  position    is   unquestionably   rare,    and  it 

(a)  Supra,  §  7.  would  be  dangerous  in  the  highest  degree 

(b)  The  judicial  proceedings  of  modem  if   tribunals   were    allowed   to   adopt   its 
times  are   conducted  on  the  assumption  supposed   occurrence    as    a    principle    of 
that  the  laws   of  Nature  are  fixed  and  decision. 

immutable  ;   not  from  disbelief  in  miracu- 
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considers  both  possible  and  probable,  another  holds  to  be  physically 
impossible  (<•).     With   respect   to   this   kind  of   impossibility,  our 
notions  will  be  more  or  less  accurate  according  to  our  acquaintance 
with  the  laws  of  Nature ;  for  many  phenomena  in  apparent  violation 
of  her  laws  have  been  found,  on  examination,  to  be  the  regular 
consequences  of   others  previously  unknown.      The   story  of   the 
king  of  Siam  has  often  been  quoted,  who  believed  everything  the 
Dutch  ambassador  told   him    about   Europe,  until  he   mentioned 
that  the  water  there  in  winter  became  so  hard  that  men,  horses,  and 
even  an  elephant,  could  walk  on  it,  which  that  monarch  at  once 
pronounced  a  palpable  falsehood  (d).     About  three  centuries  and  a 
half  ago,  when  Columbus  declared  his  conviction  that  the  East 
Indies  could  be  reached  by  sailing  westward,  and  offered  to  make 
the  trial,  the  learned  world  was  prepared  to  demonstrate  its  physical 
impossibility  (e) ;  while  similar  language  has,  in  our  own  day,  been 
applied  to  the  project  for  effecting  the  passage  of  the  Atlantic  Ocean 
by  steam.     So  the  assertion  that  England  could  be  crossed  in  a 
carriage  travelling  at  the  rate  of  sixty  miles  an  hour ;  or  that  a 
message  could,  with  the  speed  of  lightning,  be  transmitted  through 
many  miles  of  sea,  at  the  depth  of  twenty  or  thirty  fathoms, — 
would,  for  many  ages  past,  by  the  great  bulk  of  mankind  at  least, 
have  been  pronounced  a  lie  too  gross  to  require  confutation ;  and 
the  bare  suggestion  that  a  message  might  be  transmitted  in  like 
manner  from  one  shore  of  the  Atlantic  to  the  other,  would  either 
have  consigned  a  man  to  confinement  as  a  hopeless  lunatic,  or  sent 
him  to  the  stake  as  an  emissary  of  the  powers  of  darkness.     And, 
lastly,  different   persons  may  consider  the   same   thing    possible, 
or  even  probable,  for  very  opposite  reasons.     In  the  infancy  of 
aerostation,  when  its  attempts  were  watched  with  anxiety  bv  the 
learned,  and  ridicule  by  the  ignorant,  some  Japanese,  on  seeing  a 
balloon  ascend  at  St.  Petersburg,  expressed  no  surprise  whatever ; 
and  being  asked  the  cause  of  their  unconcern,  said  it  was  nothing 
but  magic,    and   in   Japan   they   had    practitioners    in   magic   in 
abundance  (/). 

(e)  He  may  even  know  it  to  be  so  ;  e.g.,  curious  fac-simile  of  the  map  of  the  world, 

a  plausible  but    fallacious  chain   of  pre-  as  during  the  middle  ages  it  was  supposed 

sumptive  evidence  tends  to  indicate  A.  as  to  exist,  is  given  in  Miller's  Testimony  of 

the  person  who  committed  a  crime  at  B.  the  Rocks,  p.  363. 

His  guilt  may  seem  probable  to  C.  ;  but          (/)  3  Benth.  Jud.  Ev.  31 5.    The  Chapter 

D.,  E.,  and  F.  know  that  it  is  impossible  ;  on    Improbability    and    Impossibility    in 

for  at  the  moment  the  crime  was  perpetrated.  Bentham's  work  on  Judicial  Evidence, — 

they  were  at  G.,  and  saw  A.  there.  bk.    5,    ch.    16, — though    an    unfinished 

(d)  Locke,  bk.  4,  ch.  15,  §  5.  sketch,  and  by  no  means  free  from  error, 

(e)  See    the     Life    of    Columbus,     by  will  repay  perusal. 
Washington  Irving,  vol.  i.,  bk.  2,  ch.  4.    A 
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§  26.  Before  dismissing  this  subject,  it  is  to  be  observed,  that 
falsehood  in  human  testimony  presents  itself  much  more  frequently 
in  the  shape  of  misrepresentation,  incompleteness,  or  exaggeration, 
than  of  total  fabrication  (<?).  "  Qui  non  libere  veritatem  pronunciat, 
proditor  veritatis  est  "  (1i).  A  lie  is  never  half  so  dangerous  as  when 
it  is  woven  up  with  some  indisputable  verity ;  and  hence  the  use  of 
the  comprehensive  form  of  oath  administered  in  English  courts  of 
justice,  that  the  deposing  witness  is  to  tell  "  the  truth,  the  whole 
truth,  and  nothing  but  the  truth."  So  an  extensive  field  of  mischief 
is  opened  by  mere  exaggeration  ;  for  "  as  truth  is  made  the  ground- 
work of  the  picture,  and  fiction  lends  but  light  and  shade,  it  often 
requires  more  patience  and  acuteness  than  most  men  possess,  or 
are  willing  to  exercise,  to  distinguish  fact  from  fancy,  and  to  repaint 
the  narrative  in  its  proper  colours.  In  short,  the  intermixture  of 
truth  disarms  the  suspicion  of  the  candid,  and  sanctions  the  ready 
belief  of  the  malevolent  "  (?'). 

§  27.  There  are  several  divisions  of  evidence  which,  although 
in  some  degree  arbitrary,  it  will  be  found  useful  to  bear  in  mind. 
In  the  first  place,  then,  evidence  is  either  direct  or  indirect ; 
according  as  the  principal  fact  follows  from  the  evidentiary — the 
factum  probandum  from  the  factum  probans — immediately  or  by 
inference.  In  jurisprudence,  however,  direct  evidence  is  commonly 
used  in  a  secondary  sense;  viz.,  as  limited  to  cases  where  the 
principal  fact,  QIC  factum  probandum,  is  attested  directly  by  witnesses, 
things,  or  documents  (&).  Indirect  evidence,  known  in  forensic 
procedure  by  the  name  of  "circumstantial  evidence"  (I),  is  either 

(;/)  This  is  particularly  the   case  when  probare  volumus  ipsis   tabulis   aut  testi- 

words  are  repeated.     "  II  tuono,  il  gesto,  moniis  continetur.     Obliqua,  cum  id  quod 

tutto  cio  che  precede  e  cio  che  siegue,  le  intendimus  ex  tabulis  aut  testimoniis  argu- 

differenti  idee  che  gli  uomini  attacano  alle  mentando  colligitur  :  "    Vinnius,   Jurispr. 

stesse  parole,   alterano    e    modificano   in  Contract,  lib.  4,  c.  25.      See  also  1  Stark. 

maniera  i  detti  di  un'  uomo,  che  e  quasi  Evidence,  15,  3rd  Ed.  ;  undid.  21,  4th  Ed. 
impossibile  il  repreterle  quali  precisamente  (I)   It  may  be   doubted  whether   these 

furono  dette.     Di  piu,  le  azioni  violente,  e  terms  are,  strictly  speaking,  synonymous. 

fuori  dell'  uso  ordinario,  quali  sono  i  veri  Circumstantial  evidence  is  that  species  of 

delitti,  lasciano  traccia  di  se  nella  molti-  indirect    evidence    which    municipal   law 

tudine  delle  circonstanze,  e  negli  eflfettiche  deems  sufficiently  proximate  to  form  the 

ne  derivano,  &c.  :  male  parole  non  rim  an-  basis    of  judicial    decision.     Where,   for 

gono  che  nella  memoria,  per  lo  piu  infedele,  instance,  philosophical  or  historical  truths 

c  spesso  sedotta,  degli  ascoltanti.     Egli  e  are   established    by   remote    inference    or 

adunqne   di   gran   lunga   piu    facile    una  analogy  from  facts,  the  evidence  of  those 

calunnia  sulle  parole  che  sulle  azioni  di  un  truths  is    indirect,    but  can   scarcely  be 

uomo." — Beccaria,  Dei  Delitti  e  delle  Pene,  called  circumstantial. 
§  8.  As  to  circumstantial  evidence,  see  further 

(70  11  Co.  83  a  ;  4  Inst.  Epil.  bk.  2,  pt.  1,  ch.  1,  §  293,  post  ;   and  see 

(i)    Tayl.   Evid.    §   46,    5th    Ed.,   and  also,  very  fully,  Wills  on  Circumstantial 

Lectures  there  cited.  Evidence   (1838),  4th  ed.    (1862),  by  the 

(k)  "  Omnis  nostra  probatio  aut  directa  Author's  son,  now  Mr.  Justice  Wills. 
est  aut  obliqua.     Directa,  cum   id   quod 
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conclusive  or  presumptive:  conclusive,  where  the  connection  between 
the  principal  and  evidentiary  facts — the  factum  probandum  and 
factum  probans — is  a  necessary  consequence  of  the  laws  of  Nature  : 
presumptive,  where  it  only  rests  on  a  greater  or  less  degree  of 
probability  (w).  In  practice  this  latter  is  termed  "presumptive 
evidence," — obviously  a  secondary  sense  of  the  word ;  for  direct 
evidence  is  in  truth  only  presumptive,  seeing  that  it  rests  on  a 
presumption  of  the  accuracy  and  veracity  of  witnesses,  things, 
or  documents  (n). 

$  28.  Again,  evidence  is  either  real  or  personal  (o).  By  real 
evidence  is  meant  evidence  of  which  any  object  belonging  to  the 
class  of  things  is  the  source,  persons  also  being  included,  in  respect 
of  such  properties  as  belong  to  them  in  common  with  things  (/>). 
This  sort  of  evidence  may  be  either  immediate,  where  the  thing 
comes  under  the  cognisance  of  our  senses ;  or  reported,  where  its 
existence  is  related  to  us  by  others.  Personal  evidence  is  that 
which  is  afforded  by  a  human  agent ;  either  in  the  way  of  discourse, 
or  by  voluntary  signs.  Evidence  supplied  by  observation  of  involun- 
tary changes  of  countenance  and  deportment  comes  under  the 
head  of  real  evidence  (q). 

§  29.  The  next  division  of  evidence  deserves  particular  attention, 
both  for  its  own  sake,  and  because  it  will  be  found  to  run  through 
the  whole  system  of  English  forensic  procedure  (/•)•  It  is  this,  that 
all  evidence  is  either  original  or  unoriginal.  By  original  evidence 
is  meant  evidence,  either  ab  intra  or  ab  extra,  which  has  an  inde- 
pendent probative  force  of  its  own  ;  unoriginal,  also  called  derivative, 
transmitted,  or  second-hand  evidence,  is  that  which  derives  its  force 
from,  through,  or  under  some  other.  And  of  this  derivative  evidence 
there  are  five  forms  :  1.  When  supposed  oral  evidence  is  delivered 
through  oral ;  this  is  hearsay  evidence,  in  the  strict  and  primary 
sense  of  the  term.  '2.  When  supposed  written  evidence  is  delivered 
through  written.  3.  When  supposed  oral  evidence  is  delivered 
through  written.  4.  When  supposed  written  evidence  is  delivered 

(m)  "  Dividuntuv  (signa)  in  has  priraas  (o)  1  Benth.  Jnd.  Ev.  53. 

duas  species,   quod  eorum  alia  suut  qtise  (p)  3  Id.  26  ;  and  1  Id.  53.     This  is  the 

necessaria     sunt,      quae      Grseci      vocant  "  evidentia  rei  vel  facti "  of  the  civilians. 

r€Kfi-fipia ;  alia  iiou  necessaria,  qupe  <rnfj.fui.  Mascard.  de  Prob.  Quaest.  8  ;  Calv.  Lexic. 

Priora  ilia  sunt  quae  aliter  habere  se  non  Jurid.  :  1     Hagg.   Cons.    Uep.    105.      See 

possunt  *   *  *  Alia  sunt  signa  non  neces-  infrh,  bk.  2,  pt.  2. 

saria,  qua;  ei'/cora  Gneci  vocant :  "  Quintil.  (q)  We  have  slightly  deviated  from  the 

Inst.  Orat.  lib.  5.  c.  9.    Some  editions  have  definition  given  in  1  Benth.  Jud.  Ev.  53, 54. 

etKcita  instead  of  tMra.  (r)  See  bk.  1,  pt.  1,  and  bk.  3,  pt.  2, 

(n)  Supra,  §  7.  cc.  3  and  4. 

B.E.  2 
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through  oral.     5.  When  real  evidence  is  reported,  either  by  word 
of  mouth  or  otherwise  (s) . 

§  30.  The  infirmity  of  derivative  evidence  as  compared  with  its 
primary  source  will  be  apparent  on  the  slightest  reflection.  Take 
the  most  obvious  case, — supposed  oral  evidence  delivered  through 
oral.  A.  deposes  that  B.  told  him  that  he  witnessed  a  certain  fact. 
If  B.  were  the  deposing  witness  there  would  be  only  two  chances  of 
error  in  believing  his  testimony;  viz.,  that  he  may  have  been  mis- 
taken as  to  what  he  thought  he  witnessed  ;  or,  that  his  narrative 
may  be  intentionally  false.  But  when  his  testimony  comes  to  us 
through  the  relation  of  A.,  two  fresh  chances  of  error  are  intro- 
duced ;  viz.,  that  A.  may  have  either  mistaken  the  words  uttered 
by  B.,  or  may  intend  to  misrepresent  them.  There  is  indeed  an 
additional,  although  weak  chance  of  obtaining  the  truth  through 
double  falsehood  or  mistake  ;  e.g.,  the  question  is,  was  X.  at  a 
certain  time  at  a  certain  place.  A.  was  there  and  saw  him ;  but 
intending  to  deceive  B.,  tells  him  he  was  not.  B.  believes  this ; 
but  with  the  intention  of  deceiving,  says  to  C.,  that  A.  told  him 
that  X.  was  there.  In  relying  on  this  supposed  statement  of  A., 
vouched  by  B.,  C.  has  got  the  truth  (t).  It  is  perhaps  super- 
fluous to  add  that  the  danger  increases,  the  greater  the  number 
of  media  through  which  evidence  has  come ;  for  with  each 
additional  witness,  or  other  medium,  two  fresh  chances  of  error 
are  introduced  (it). 

§  31.  We  shall  notice  one  other  division,  the  value  of  which  has 
been  too  much  overlooked.  Evidence  is  either  pre-appointed  (x), 
otherwise  called  pre-cottstititted  (?/),  or  casual  (z).  Pre-appointed 
evidence  is  defined  by  Bentharn,  in  one  place  (a),  to  be  where  "  the 
creation  or  preservation  of  an  article  of  evidence  has  been,  either  to 
public  or  private  minds,  an  object  of  solicitude,  and  thence  a  final 
cause  of  arrangement  taken  in  consequence  (viz.,  in  the  view  of  its 
serving  to  give  effect  to  a  right,  or  enforce  an  obligation,  on  some 
future  contingent  occasion) ;  the  evidence  so  created  and  preserved 
comes  under  the  notion  of  pre-appointed  evidence.  In  another 
place  (b)  he  speaks  of  it  as  written  evidence,  created  with  the  design 

(s)  See  3  Benth.  Jud.  Ev.  396.  (y)  "Preuves    Preconstituees  :  "    Bon- 

(<)  See  Lacroix,  Calcul  des  Probability,  nier,  Trnite"  des  Preuves,  §§  97  and  379, 

§  142.  2nd  Ed.  ;  and  part.  2,  liv.  2. 

(«)  For  the  proof  of  historical  facts  by  (z)  "  Casual  Evidence  :"  Bentham's  Ra- 

derivative  evidence,  see  the  second  Part  of  tionale  of  Evidence,  &c.,  App.  A.,  ch.  8. 

this  Introduction.  (n)  2  Benth.  Jud.  Ev.  435. 

(a;)  "  Pre-appointed  evidence: "  1  Beiith.  (/>)  1  Id.  56. 
Jud.  Ev.  256 ;  /(/.  435. 
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of  being  employed  on  the  occasion  and  for  the  purpose  of  some  suit, 
or  cause,  not  individually  determined.  Under  this  head  come 
public  documents,  such  as  records,  registers,  &c., — together  with 
deeds,  wills,  contracts,  and  other  instruments  for  the  facilitating  of 
proof  on  future  occasions  ;  which  are  drawn  up  by  individuals 
either  in  compliance  with  the  positive  requirements  of  law,  or  with 
a  view  to  the  convenience  of  themselves  or  others.  But  it  is  a 
mistake  to  assume  that  this  kind  of  evidence  must  necessarily  be  in 
a  written  form  (c).  "When  a  party  about  to  do  a  deliberate  act  calls 
particular  persons  to  witness,  in  order  that  they  may  be  able  to  bear 
testimony  to  it  on  future  occasions,  their  evidence  is  pre-appointed 
or  pre-constituted,  as  much  as  a  deed  which  professes  to  be  made 
in  witness  of  the  matters  which  it  contains.  There  are  several 
instances  in  the  Anglo-Saxon  laws  where  sales  were  required  to 
be  made  in  the  presence  of  particular  classes  of  persons,  or  in 
particular  places  (d).  To  a  will  of  land,  the  testator's  signature 
and  attestation  of  it  by  at  least  three  witnesses  were  required  by 
s.  5  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3  (e).  A  "  nuncupa- 
tive "  will,  i.e.,  a  will  of  goods  by  word  of  mouth,  was  invalidated 
by  the  repealed  s.  19  of  the  same  statute,  unless  the  testator  had 
"  bid  the  persons  present,  or  some  of  them,  bear  witness  that  such 
was  his  will,  &c." — a  provision  which  the  modern  Wills  Act  of 
1837  greatly  strengthens  by  requiring  a  written  will,  a  testator's 
signature,  and  a  written  attestation  of  that  signature  by  at  least  two 
witnesses — and  the  Anatomy  Act,  1832  (2  &  3  Will.  4,  c.  75),  s.  8, 
enacts,  that  any  person  may  "  either  in  writing  at  any  time  during 
his  life,  or  verbally  in  the  presence  of  two  or  more  witnesses  during 
the  illness  whereof  he  died,  direct  that  his  body  after  death  be 
examined  anatomically,  &c."  ( /).  Any  evidence  not  coming  under 
the  head  of  "pre-appointed  evidence"  may  be  denominated 
"casual  evidence"  (g). 

(c)  See    Bonnier,    Traite    des    Preuves,  shall  trespass  against  thee,  go  and  tell  him 
vj*  :  79,  380,  2nd  Ed.  his  fault,  &c.    But  if  he  will  not  hear  thee, 

(d)  See  those  collected  in  1  Greenl.  Ev.  then  take  with  thee  one  or  two  more,  that 
§  262,  n.  (4),  7th  Ed.  in  the  mouth  of  two  or  three  witnesses 

(e)  Repealed  by  the  Wills  Act,  1837  (7  every  word  may  be  established."    See  also 
Will.  4  i  1  Vict.'c.  26).  Genesis  xxiii.  17,  18. 

(/)  The  direction  given  in  Matt,  xviii.  (g)  "Casual  Evidence,"  Bentham's  Ra- 

15,   16,  seems  a  clear  case  of  unwritten      tionale  of  Evidence,  &c.,  App.  A.,  ch.  8. 
pre-appointed  evidence.     "If  thy  brother 
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§  32.  HAVING  considered  the  subject  of  evidence  apart  from 
jurisprudence  and  judicature,  for  the  sake  of  distinction  termed 
"natural"  or  "moral  evidence,"  we  proceed  to  that  of  "JUDICIAL 
EVIDENCE,"  which  is  a  species  of  the  former,  with  the  view  of 
showing  its  essential  difference  and  characteristics. 

§  33.  "  Judicial  evidence  "  may  be  denned,  the  evidence  received 
by  courts  of  justice  in  proof  or  disproof  of  facts,  the  existence  of 
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which  comes  in  question  before  them.  By  facts  here  must  be 
understood  the  res  gestae  of  some  suit,  or  other  matter,  to  which 
when  ascertained  the  law  is  to  be  applied ;  for  although,  in  logical 
accuracy,  the  existence  or  non-existence  of  a  laic  is  a  question  of  fact, 
it  is  rarely  spoken  of  as  such,  either  by  jurists  or  practitioners  (a). 
By  "  law  "  here,  we  mean  the  general  law  of  each  country,  which 
its  tribunals  are  bound  to  know  without  proof ;  for  they  are  not 
bound,  at  least  in  general,  to  take  judicial  cognisance  of  local 
customs  (b)  or  the  laws  of  foreign  nations  (c), — the  existence  of 
both  of  which  must  be  proved  as  facts  (d). 

§  34.  Judicial  evidence,  as  already  observed,  is  a  species  of  the 
genus  "  evidence,"  and  is  for  the  most  part  nothing  more  than 
natural  evidence,  restrained  or  modified  by  rules  of  positive  law  (e). 
Some  of  these  rules  are  of  an  exclusionary  nature,  and  reject,  as 
hyal  evidence,  facts  in  themselves  entitled  to  consideration.  Others 
again  are  what  may  be  called  investitive  ;  i.e.,  investing  natural 
evidence  with  an  artificial  weight,  and  even,  in  some  instances, 
attributing  the  property  of  evidence  to  that  which,  abstractedly 
speaking,  has  no  probative  force  at  all. 

§  35.  And  here  the  question  presents  itself,  whence  the  necessity, 
whence  the  utility,  of  such  rules  ?  Doubtful  and  disputed  facts,  it 
may  be  said,  forming  the  subject-matter  about  which  natural  and 
judicial  evidence  are  alike  conversant,  and  truth  being  ever  one 
and  the  same,  must  not  any  rules  shackling  the  minds  of  tribunals 
in  its  investigation  be  a  useless,  if  not  mischievous,  adjunct  to 

(a)  Voet.  ad  Pand.  lib.  22,  tit.  3, 11.  8  ;  Pand.  pars  4,  §  115.     "  Probatio  est  iuten- 
Huberus,  Prsel.  Jur,  Civ.  lib.  22,  tit.  3,  n.  tionis  nostrae  legitima   fides,  qr.am  judici 
7  ;  Vinnius,  Jurispr.  Contr.  lil>.  4,  cap.  25  ;  facit  aut  actor,  aut  reus  :  "  Matth.de  Prob. 
Bonnier,  Traite  des  Preuves,  §§  2  and  23,  c.  1,  n.  1.     See  also  Yoet.  ad  Pand.  lib.  22, 
2nd  Ed.     See  also  Co.  Litt.  283  a.  tit.    3,    n.   1.      "  Probatio  est  ostensio  rei 

(b)  Heinec.  ad  Pand.  pars  4,  §  119  ;  Id.,  dubife  per  legitimos  modos  judici  facienda, 
pare  1,  §  103  ;  Co.  Litt.  115  b,  175  b  ;  Tayl.  in  causis  apud  ipsura  judicem  controversis, 
Ev.  §  5,  5th  Ed.  &c.     Nee  in  definitioue  omisi  '  per  legiti- 

(c)  Story,  Confl.  Laws,  §  637  et  seq.,  5th  mos  modos,'  hac  de  causa,  quia  nmlti  sunt 

Ed.  ;  Ph.  and  Am.  Ev.  624  ;  Tayl.  Ev.  §  5,  modi,  ex  quibus  fit  probatio,  ut  per  testes, 

5th  Ed.  per  instrumenta,  per  evidentiam  facti,  per 

(d}  See  Clegg  v.   Levy,  3  Camp.   166  ;  justam  preesumptionem,  per  conjecturam, 

Millar  v.   Hcinrick,   4  Id.    154.     In  the  et  per  inultos  alios  modos,  &c.     Ea  enim 

U.S.A.,  in  the  absence  of  all  evidence,  the  ratione  dixi  legitimos,  ut  ostenderem  hujus- 

laws  of  a  foreign  country  are  presumed  to  modi  probations  jnxta  legis  normam  debere 

be  the  same  as  "in  the  U.S.A..  but  where  fieri  in  hujusmodi  probationibus  observa- 

a  difference  is  alleged,  the  law  must  be  tarn,    hoc   est   secundum   formain   libelli, 

proved  as  a  fact  :  "  Kilgnre  v.  Buckley,  14  secundum   quam    pronuntiandum    est   ex 

Conn.  362.  allegatis  : "  Mascardus  de  Prob.  Quaest.  2, 

(e)  "  Probatio  est  &ctus  judicial  is,  quo  de  n.  17,  21,  22,  23. 
facto  dubio  fides  fit  judici :  "  Heinec,  ad 
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laws  ?  On  examination,  however,  it  will  appear,  that  a  system  of 
judicial  proof  is  not  only  highly  salutary  and  useful,  but  that  an 
absolute  necessity  for  it  arises  out  of  the  very  nature  of  municipal 
law  and  the  functions  of  tribunals,  and  that  some  such  system  is  to 
be  found  among  the  legal  institutions  of  every  country, — we  think 
we  may  say,  without  a  single  exception. 

§  36.  The  evidence  adduced  in  courts  of  justice,  being,  as  it 
were,  a  handmaid  to  jurisprudence,  might  reasonably  be  expected  to 
partake  of  the  nature  and  follow  the  law  of  the  science  to  which  it 
is  ancillary.  And  this  impression  is  confirmed,  not  removed,  by  a 
closer  examination  of  the  subject ;  for  it  will  be  found  that  the 
same  reasons  which  give  birth  to  municipal  law  itself  show  the 
necessity  for  some  authoritative  regulation  of  the  proofs  resorted  to 
in  its  administration.  But  in  order  to  set  this  in  a  clear  light,  we 
must  point  attention  to  a  distinction  often  overlooked,  and  the 
losing  sight  of  which  has  been  the  source  of  much  mistake  and 
confusion.  According  to  writers  on  natural  law,  justice  is  divided 
into  expletive  and  attributive  (/).  By  the  former — sometimes  also 
denominated  rigorous  justice,  perfect  justice,  or  justice  properly  so 
called — is  meant  that  whereby  we  discharge  to  another,  duties  to 
which  he  is  entitled  by  virtue  of  a  perfect  and  rigorous  obligation, 
and  the  performance  of  which,  if  withheld,  he  has  a  right  to  exact 
by  force.  The  latter  consists  in  the  discharge  of  duties  arising  out 
of  an  imperfect  or  non-rigorous  obligation,  the  performance  of 
which  cannot  be  so  exacted,  but  is  left  to  each  person's  honour  and 
conscience.  These  are  comprehended  under  the  appellations  of 
humanity,  charity,  benevolence,  &c.  Under  a  system  of  municipal 
jurisprudence,  expletive  justice  must  be  understood  to  mean  that 
which  may  be  claimed  of  strict  legal  right;  and  attributive  justice 
that  which  tribunals  can  either  not  notice  at  all,  or  only  in  virtue 
of  an  equitable  jurisdiction  modifying  and  restraining  the  rigour  of 
the  law. 

§  37.  So  soon  as  societies  were  formed  and  the  relations  of 
sovereignty  and  subjection  established,  the  imperfections  of  our 
nature  indicated  the  necessity  for  municipal  law.  To  administer 
perfect  attributive  justice,  in  all  questions  to  which  the  innumerable 
combinations  of  human  action  give  rise,  is  the  high  prerogative  of 
Omniscience  and  Impeccability.  For  to  this  end  are  required,  not 

(/)  Burlamaqui,  Principes  du  Droit  de  §  viii.  '•  Facultatem  respicit  justitia  ex- 
la  Nature  et  des  Gens,  pt.  1,  ch.  xi.  §  11  ;  pletrix,  aptitudinem  respicit  attributrix  :  '' 
Grotius,  De  Jur.  Bell,  ac  Pac.  lib.  1,  cap.  1,  Grot,  in  loc. 
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only  an  unclouded  view  of  the  facts  as  they  have  occurred,  and  a 
decision,  alike  unerring  and  uncorrupted,  on  the  claims  of  the 
contending  parties,  but  a  complete  foresight  of  all  the  consequences, 
both  direct  and  collateral,  down  to  their  remotest  ramifications, 
which  will  follow  from  that  decision.  The  hopelessness  of  ever 
accomplishing  this  became  early  visible  to  the  reflecting  portion  of 
mankind ;  and  the  observation  of  nature  (g)  having  taught  them 
that  great  ends  are  best  attained  by  the  steady  operation  of  fixed 
general  laws,  they  conceived  the  notion  of  framing  general  rules  for 
the  government  of  society, — rules  based  on  the  principle  of  securing 
the  largest  amount  of  truth  and  happiness  in  the  largest  number 
of  cases,  however  their  undeviating  action  may  violate  attributive 
justice,  or  work  injury  in  particular  instances  (//).  The  rules 
established  by  authority  for  this  purpose  in  each  country  constitute 
its  municipal  law. 

§  38.  The  reasons  for  applying  these  principles  of  legislation  to 
evidence  received  in  courts  of  justice,  although  less  obvious,  are 
equally  satisfactory  with  those  which  originated  the  principles  them- 
selves. In  the  first  place,  then,  we  would  observe,  that  the  relations 
of  cause  and  effect  are  manifestly  innumerable ;  especially  when 
those  cases  are  taken  into  the  account  where  the  effect  does  not 
follow  immediately  from  its  ultimate  cause,  and  is  only  the  mediate 
consequence  of  some  subalternate  one.  Now  "  Optima  est  lex,  quae 
minimum  relinquit  arbitrio  judicis"  (i) ;  but  the  power  of  a  tribunal, 
however  nicely  defined  by  rules  of  substantive  law,  would  soon  be 
found  absolute  in  reality,  if  no  restraint  were  imposed  on  its  dis- 
cretion in  declaring  facts  proved  or  disproved ;  and  we  accordingly 
find  that  the  laws  of  every  well-governed  state  have  established 
rules  regulating  the  quality,  and  occasionally  the  quantity,  of  the 
evidence  necessary  to  form  the  basis  of  judicial  decision.  And  here 
the  analogy  to  the  other  branches  of  municipal  law  seems  complete. 
The  exclusion  of  evidence  by  virtue  of  a  general  rule  may,  in 

(g)  "  Le  ley  imitate  nature."     Per  Dod-  rule,  out  of  which  does  not  grow,  or  may  IKJ 

diidge,  J.,  in  Sheffield  v.  Ratcliffc,  2  Rol.  stated  to  grow,  some  possible  inconvenience 

E.  502.     Sicut  Natura  non  facitsaltum,  ita  from  a  strict  observance  of  it.     Neverthe- 

iiec  Lex:  Co.   Litt.  238  1).     See  also  Co.  less,  the  convenience  of  having  certain  fixed 

Litt.  79  a;  Jeuk.  Cent.  1,  Case  30;  Hob.  144.  rules,   which  is  far  above  any  other  con - 

(A)  Our     common-law    authorities     are  sideration,  has  induced  courts  of  justice  to 

strong   to    this  effect : — ':Ad  ea  quae  fre-  adopt    them,    without    canvassing    every 

ijuentius  accidunt  jura  iidaptantur  : "  Co.  particular  inconvenience  which  ingenuity 

Litt.  238  a  ;  2  Inst.  137  ;  5  Co.  127  b  ;  6  Co.  may  suggest  as  likely  to  be  derived  from 

77  a.      "There  hardly  exists,"  says  Lord  their  application. " 

Ellenborough,  in  R.  v.  The  Inhabitants  of  (i)  Bac.  de  Augm.  Scieut.  lib.  8,  cap.  3. 

Harrin>jinrih,  4  M.  &  Sel.  350,  "a general  tit.  1,  Aphorism.  46. 
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particular  instances,  exclude  the  truth,  and  so  work  injustice  ;  but 
the  mischief  is  immeasurably  compensated  by  the  stability  which  the 
general  operation  of  the  rule  confers  on  the  rights  of  men,  and  the 
feeling  of  security  generated  in  their  minds  by  the  conviction  that 
they  can  be  divested  of  them  only  by  the  authority  of  law,  and  not 
at  the  pleasure  of  a  tribunal.  The  two  principal  checks  which  the 
law  of  England  imposes  on  its  tribunals  in  this  respect  are,  first, 
the  prohibiting  judges  and  jurymen  from  deciding  facts  on  their 
own  personal  knowledge,  and  placing  them,  as  it  were,  in  a  state  of 
legal  ignorance  as  to  almost  everything  relating  to  the  matters  in 
question,  except  what  is  established  before  them  by  evidence  (A;). 
Its  maxim  is,  "  Non  refert  quid  notum  sit  judici,  si  notum  non  sit 
in  forma  judicii  "  (I) ;  and  the  principles,  "  De  non  apparentibus  et 
non  existentibus  eadem  est  ratio"  (m),  "Idem  est  non  esse  et  non 
apparere  "  (n),  "  Quod  non  apparet  non  est  "  (o),  "Incerta  pro  nullis 
habentur  "  (p),  &c.,  so  false  in  philosophy,  become  perfectly  true  in 
our  jurisprudence.  The  second  is,  the  exacting  as  a  condition  pre- 
cedent even  to  the  reception  of  evidence,  that  there  be  an  open  and 
visible  connection  between  the  principal  and  evidentiary  facts, — 
"  Nemo  tenetur  divinare  "  (q) ;  "  Probationes  debent  esse  evidentes 
(id  est),  perspicuse,  et  faciles  intelligi  "  (r).  This,  indeed,  is  only 
following  out  a  great  principle  which  runs  through  our  whole  law, — 
"In  jure  non  remota  causa,  sed  proxima  spectatur  "  (s).  One  or 
two  instances  will  suffice  for  illustration.  If  things  are  traced  up 
to  their  ultimate  sources,  the  remote  though  chief  cause  of  the 
appearance  of  a  criminal  at  the  bar  might  be  found  in  his  parents, 
his  education,  the  example  of  others,  the  law  itself,  or  even  the 
very  judge  by  whom  he  is  tried;  still  the  tribunal  cannot  enter 
upon  such  matters,  and  must  only  look  at  the  proximate  cause, — his 
own  act.  So  the  non-payment  of  a  debt  has  for  its  proximate 
cause  the  debtor's  neglect,  but  the  ultimate  cause  may  be  the  default 

(&)  7  H.  IV.   41,  pi.   5  ;  Plowd.   83  ;  1  (m)  4  Co.  47  a  ;  5  to.  v.  b.  ;  12  Id.  53, 

Leon.    161.     See    the   authorities   in    the  134  ;  3  Bulst.  110;  Hob.  295;  1  T.  R.  404  ; 

following  notes  ;  and  -infra,  bk.   1,  pt.  1.  7  M.  &  W.  437  ;  10  Bingh.  47;  6  Bingh. 

The  canonists  seem  to  have  been  somewhat  N.  C.  539  ;  7  M.  &  "VV.  437. 
loose  in  this  respect.    See  Decret.  Greg.  IX.  (n)  Jenk.  Cent.  5,  Gas.  36. 

lib.    5,  tit.    1,  1.   9  ;    Calvin,    Lex   Jurid.  (o)  2  Inst.  479. 

voc.    "Notorium;"   Gibert,  Corpus  Jur.  (p)  Davys,  33  ;  Lofl't,  M.  555. 

Canon.   Proleg.  Pars  Post.  tit.  7,  cap.  2.  (q)  4  Co.  28  a,  and  66  b  ;  10  Co.  55  a. 

§  2,  N.  ix. ;  and  Devot.  Inst.  Jur.  Can.  See  also  Bac.  Max.  sub  teg.  3  ;  Litt.  R.  98  ; 

lib.  3,  tit.  14,  §  10,  not.  1.  Lotft,  M.  559. 

(I)  3  Bulst.   115.     "Nous  ne  poiomous          (r)  Co.  Litt.  283  a. 

pas  aler  ajugement  sur  notorie  chose,  eins          (s)  Bac.   Max.  of  the  Law,  reg.   1;    12 

selonqiie  ce  que  le  proces  est  devant  nous  East,  652 ;  14  M.  &  W.  483 ;  18  C.  B.  379; 

mesnu-s."    Per  Herle,  C.  J.,  II.  7  Edw.  III.  18  Jurist,  962  ;  6  B.  &  S.  881  ;  H.  &  R.  61 

4  A.  pi.  7.  See  infra,  bk.  1,  pt.  1. 
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of  others  whose  duty,  either  legally  or  morally,  it  was  to  have 
supplied  him  with  money. 

§§  39,  40  (t).  And  here  must  be  noticed  a  false  principle  which 
is  to  be  found  in  some  systems  of  jurisprudence,  and  which  runs 
through  Bentham's  work  on  judicial  evidence  ;  viz.,  the  assumption 
that  there  is  a  perfect  analogy  between  justice  administered  by  a 
parent  in  his  family,  and  justice  administered  by  municipal  tribunals 
between  man  and  man.  The  observation  is  as  old  as  the  days  of 
Aristotle,  that  a  commonwealth  is  not  to  be  confounded  with  a 
family,  as  though  a  large  family  were  nothing  different  from  a  small 
commonwealth  («)  ;  and  a  very  little  reflection  will  show  the  differ- 
ence between  them.  The  parent  in  his  family  administers  a  kind  of 
attributive  justice.  Both  by  natural  and  municipal  law  he  is 
invested  with,  comparatively  speaking,  an  absolute  power  over  his 
children :  this  is  indispensably  necessary,  to  guide  the  conduct  and 
form  the  characters  of  those  in  whom  reason  and  experience  are 
almost  a  blank  ;  and  the  feeling  of  parental  affection  is  so  strong 
that  this  power  may  in  general  be  safely  intrusted  to  him.  But 
the  case  is  quite  different  with  a  sovereign,  or  judge,  governing  for 
the  common  welfare  a  set  of  beings  of  matured  intellect  like  him- 
self. A  pure,  unlimited  monarchy  is  unquestionably  the  natural 
and  primitive  form  of  government,  but  does  it  thence  follow  that  it 
is  the  best  at  the  present  day,  and  that  all  others  ought  to  be  extir- 
pated '?  On  the  other  hand,  how  absurd  would  it  be  to  argue,  that 
because  a  constitutional  monarchy  is  an  excellent  form  of  govern- 
ment for  a  country,  each  private  individual  should  establish  one  in 
his  family  !  The  very  statement  of  these  propositions  is  their  refuta- 
tion ;  and  yet  it  is  the  same  sort  of  reasoning  which  would  infer 
that  pre-established  forms  are  useless  in  public  judicial  investigations, 
because  they  would  be  useless,  or  worse,  in  foro  domestico. 

§  41.  Again,  the  duty  of  a  judicial  tribunal  in  dealing  with 
facts  is  not  limited  to  the  abstract  question  of  their  existence ;  for 
whether  materials  for  definite  judgment  or  belief  respecting  it  are 
forthcoming  or  not,  a  decision  must  be  given,  to  be  followed  by 
speedy,  if  not  immediate,  action.  "  Interest  (or '  expedit ')  reipublicae 
ut  sit  finis  litium  "  (x)  ;  "  Xe  lites  immortales  essent  duin  litigantes 
mortales  sunt "  (#).  The  plaintiff  and  defendant  stand  before  the 

(t)  These   sections,   seeming  to  contain  (ar)  Co.  latt.   103  a,  30-3  b  ;  6  Co.  9  a, 

too  elaborate  a  refutation  of  Beutham,  have  and  45  a  ;  11  Id.  69  a. 
been  abridged,   and  tin-own   into  one  by  ( y)  Voet.  ad  Pand.  lib.  5,  tit.  1,  n.  53 ; 

the  present  editor.  17  C.  B.  140,  per  Willes,  J. 

(u)  Aristotle's  Politics,  bk.  1,  ch.  1. 
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tribunal,  and  both  individual  and  social  interests  require  from  it  a 
decision,  and  that  too  a  speedy  decision,  one  way  or  the  other.  It 
will  not  do  for  the  judge  to  say,  "  This  matter  seems  doubtful,  I 
suspend  my  judgment,"  and  dismiss  it,  to  be  renewed  indefinitely 
from  time  to  time  ;  keeping  alive  all  the  annoyance  and  irritation 
of  a  law-suit ;  holding  out  to  each  of  the  parties  a  manifest  tempta- 
tion to  fabricate  evidence  in  order  to  turn  the  scale  in  his  favour ; 
and  injuring  the  community  by  distracting  the  attention  of  at  least 
two  of  its  members  from  the  exercise  of  more  useful  avocations. 
All  this,  however,  is  very  different  from  adjourning  a  court  for  a 
definite  time,  for  the  purposes  of  justice  (z). 

§  42.  The  duty  of  the  legislator,  therefore,  is  not  discharged  by 
framing  substantive  laws  and  establishing  forms  of  judicial  proce- 
dure ;  in  order  to  do  complete  justice  he  must  go  farther,  and  supply 
rules  for  the  guidance  of  tribunals  in  the  disposal  of  all  matters  of 
fact  which  come  before  them,  whatever  the  nature  of  the  inquiry,  or 
however  difficult  or  even  impossible  it  may  be  to  get  at  the  real 
truth.  In  such  straits,  barbarism  and  ignorance  either  decide  at 
haphazard  in  each  particular  instance,  or  dogmatically  lay  down 
unbending  rules  to  be  applied  in  all  cases,  or  invoke  the  aid  of 
superstition, — sometimes,  as  in  the  trials  by  ordeal  which  have  pre- 
vailed both  in  the  ancient  and  modern  world,  and  in  the  judicial 
combats  of  the  middle  ages,  audaciously  and  impiously  calling  on 
Heaven  to  vindicate  the  injured  party  by  a  miracle  ;  and  at  others, 
as  in  the  old  system  of  canonical  purgation  and  the  wager  of  law 
of  our  ancestors,  unwarrantably  assuming  that  the  truth  will  be 
extracted,  by  the  oath  of  a  party  who  is  most  strongly  interested 
in  its  concealment  (a).  On  the  other  hand,  the  laws  of  countries 
where  the  true  principles  of  jurisprudence  are  understood,  meet  the 
difficulty  by  establishing  rules  to  regulate  the  burden  of  proof ;  or, 
most  usually,  to  speak  with  strict  accuracy,  by  attaching  an  artificial 
weight  to  the  natural  principles  by  which  the  burden  of  proof  is 
governed.  This  has  been  well  explained  by  a  foreign  jurist,  in 
language  of  which  the  following  is  a  translation  (b) :  "  The  deter- 
mining to  what  extent  a  certain  known  element  renders  probable 

(2)  R.  S.  C.,  Orel.  XXXVI.  Rule  21.  appeals  to  miraculous  interposition,  there 

(a)  A.   very   good   account   of   these   is  can  be  little  doubt  that  the  danger  of  them 

given  by  Bonnier  in  his  Traitedes  Preuves,  was  often  evaded  by  management,  so  as  to 

§§  7457-50,  2nd  Ed.     See  also  4  Blackst.  be  more  apparent  than  real.     See  a  curious 

Coinm.  ch.  27;  Devot.  Inst.  Jur.  Can. lib.  instance  of  this,  taken    from  an   ancient 

3,  tit.  9,  §  26,  not.  (3),  and  §  30,  in  notis  ;  ecclesiastical  authority,  in  the  Law  ilaga- 

and    Gibbon's   Decline    and    Fall   of    the  zine,  N.  S.  vol.  1,  p.  8. 

Roman  Empire,  ch.  38.     Besides  the  ab-  (b)  Bonnier,  Traite  des  Preuves,  §  710, 

sunlity  and  impiety  of  these  presumptuous  2nd  Ed. 
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the  existence  of  such  or  such  an  unknown  cause,  governed,  as  it 
necessarily  is,  by  the  light  of  reason,  in  general  depends  wholly  on 
the  discrimination  of  the  judge.  But  in  the  most  important  cases 
the  law,  desirous  of  insuring  the  stability  of  certain  positions,  and 
of  cutting  short  certain  controversies,  has  established  PRESUMPTIONS 
to  which  the  judge  is  obliged  to  conform."  And  in  another  place  (c) : 
"It  is  not  always  possible  for  man  to  arrive  at  a  perfect  knowledge 
of  the  truth  in  each  particular  case,  and  yet  social  necessities  do 
not  always  allow  him  to  suspend  his  judgment  and  refrain.  The 
stability  of  the  state  of  person  and  property — in  a  word,  the  want 
of  peace  and  security  for  a  multitude  of  precious  interests — compel 
the  legislator  to  hold  as  true  a  great  number  of  points  which  are  not 
demonstrated,  but  whose  existence  is  established  by  an  induction 
more  or  less  cogent.  Political  order,  like  social  order,  rests  only  on 
legal  presumptions.  The  capacity  of  exercising  certain  rights,  dis- 
charging certain  functions,  can  be  recognised  only  through  the 
medium  of  certain  conditions  determined  a  priori,  a  special  verifi- 
cation Jor  each  individual  instance  beiiif/  evidently  impracticable. 
The  more  social  relations  become  complicated,  the  more  it  becomes 
necessary  to  multiply  these  presumptions.  .  .  .  The  motives  which 
have  induced  the  legislator  to  establish  such  or  such  a  presumption 
much  more  frequently  belong  to  law  than  to  fact.  What  he  chiefly 
considers  is,  not  whether  the  known  fact  combines  all  the  charac- 
teristics requisite  to  render  the  unknown  fact  probable,  but  solely 
whether  social  interest  requires  that,  from  the  proof  of  the  one,  the 
existence  of  the  other  ought  to  be  inferred."  And  a  late  eminent 
judge  observed  in  one  case  (d)  :  "  The  laws  of  evidence  as  to  what 
is  receivable  or  not  are  founded  on  a  compound  consideration  of 
what,  abstractedly  considered,  is  calculated  to  throw  light  on  the 
subject  in  dispute,  and  of  what  is  practicable.  Perhaps  if  we  lived 
to  the  age  of  a  thousand  years,  instead  of  sixty  or  seventy,  it  might 
throw  light  on  any  subject  that  came  into  dispute,  if  all  matters 
which  could  by  possibility  affect  it  were  severally  gone  into;  and 
inquiries  carried  on  from  month  to  month  as  to  the  truth  of  every- 
thing connected  with  it.  I  do  not  say  how  that  would  be,  but  such 
a  course  is  found  to  be  impossible  at  present." 

§  -13.  These  legal  presumptions  (e)  are  of  two  kinds.     In  most 
of  them  the  law  assumes  the  existence  of   something   until  it  is 

Bouuier,  Traite  des  Preuves,  §§  733,  (e)  There   are  presumptions  of  fact  as 

7:34,  ^nd  Ed.  well  as  presumptions  of  law.     See  supra, 

(d)  Rolfe,  B.,  in  The  Attorney-General  pt.  1,  §§  7  and  -7,  and  infra,  bk.  ">,  pt.  2, 

v.  Hitchcock;  11  Jurist,   478,   482  :  S.  C.,  ch.  2. 
1  Exch.  91,  105. 
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disproved  by  evidence, — called  by  the  civilians  pr&sumptiones  juris, 
or  prcesumptiones  juris  tantnm  ;  and  likewise,  by  English  lawyers, 
inconclusive  or  rebuttable  presumptions.  In  others,  although  these 
are  much  fewer  in  number,  the  presumption  is  absolute  and  con- 
clusive, so  that  no  counter-evidence  will  be  received  to  displace  it. 
These  are  called  pr^sumptiones  juris  et  de  jure, — a  species  of  pre- 
sumption correctly  defined,  "  Dispositio  legis  aliquid  praesumentis, 
et  super  prsesumpto,  tanquam  sibi  comperto,  statuentis  "  (/).  To 
this  class  belong  the  contract  to  pay,  which  the  law  implies  from 
the  purchase  of  goods  ;  the  intent  to  kill  or  do  grievous  bodily 
harm,  implied  from  the  administration  of  poison,  using  deadly 
weapons,  &c.  Some  may  be  considered  as  belonging  to  universal 
jurisprudence  ;  the  principal  of  which  are,  the  presumption  of  right 
derived  from  the  continued  and  peaceable  possession  of  property, 
and  the  presumption  upholding  the  decisions  of  courts  of  competent 
jurisdiction.  We  have  already  alluded  to  the  maxim,  "Interest 
reipublica3  ut  sit  finis  litium "  (</)  ;  to  which  must  be  added, 
"  Vigilantibus  et  non  dormientibus  jura  subveniunt"  (//),  and  "  Ex 
diuturnitate  temporis  omnia  prsesumuntur  solenniter  esse  acta  "  (i). 
If  undisturbed  possession  for  a  very  long  time  had  not  a  conclusive 
effect,  the  most  valuable  rights  would  not  only  be  made  the  subject 
of  continual  dispute,  but  be  liable  to  be  divested  or  overthrown, 
when  the  original  evidences  of  the  title  to  them  had  become  lost  or 
decayed  by  time  (/•;).  And  accordingly,  among  the  various  ways  in 
which  property  may  be  acquired,  we  find  both  writers  on  natural 
law,  and  the  positive  codes  of  nations,  recognising  that  of  "pre- 
scription "  ;  i.e.,  uninterrupted  user  or  possession  for  a  period 
longer  or  shorter  (I). 

§  44.  So  it  would  be  productive  of  the  greatest  inconvenience 
and  mischief  if  after  a  cause,  civil  or  criminal,  has  been  solemnly 

(/)  Alciatus  de  Prsesumptiombiis,  pars  lawgiver  has  placed  an  hour-glass,  by  which 

2,  n.  3  ;  Menochius  de  Praesumptionibus,  he  metes  out,  incessantly,  those  portions 

lib.  1,  qusest.  3,  n.  17  ;  1  Ev.  Poth.  §  807.  of.    duration   which    render  needless    the 

(g)  Supra,  §  41.  evidence  that  he  has  swept  away." — Lord 

(h)  2  Co.    26  b;    4    Id.    10  b  ;    82  b  ;  Brougham's  Historical  Sketches  of  Statcs- 

Hob.  347  ;  2  B.  &  P.  412  ;  5  C.  B.  74.  men,  &c.,  vol.  2,  p.  39,  n.—Life  of  C.  J. 

(i)  Co.  Litt.  6  b  ;  Jenk.  Cent.  1,  Cas.  Buslic. 
91.  (1)  Grotius  de  Jur.  Bell,  ac  Pac.  lib.  2, 

(fc)  "If  time,''    says    Lord    Plunkett,  cap.    4;    Pufendorf,    Jus    Nat.    et   Gent, 

"destroys  the  evidence  of  title,  the  laws  lib.  4,  cap.  12  ;  Dig.  lib.  41,  tit.  3  ;  Cod. 

have  wisely  and  humanely  made  length  of  lib.  7,  tit.  33  ;  2  Blackst.  Comm.  ch.  17  ; 

possession  a  substitute  for  that  which  has  Co.    Litt.  113,   114  ;  1  Greenl.  Ev.    §  17, 

been  destroyed.    He  comes  with  his  scythe  7th  Ed. ;  Grand  Coustumier  de  Normandie, 

in  one  hand  to  mow  down  the  muniments  ch.  1'25  ;  Poth.   Obi.   pt.   3,   ch.    8  ;  Cod. 

of  our  rights  ;  but  in  his  other  hand  the  Civil,  lib.  3,  tit.  20. 
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determined  by  a  court  of  competent  and  final  jurisdiction,  the 
parties  could  renew  the  controversy  at  pleasure,  on  the  ground 
either  of  alleged  error  in  the  decision,  or  the  real  or  pretended 
discovery  of  fresh  arguments  or  hetter  evidence.  The  slightest 
reflection  will  show,  that  if  some  point  were  not  established  at  which 
judicial  proceedings  must  stop,  no  one  could  ever  feel  secure  in  the 
enjoyment  of  his  life,  liberty,  or  property ;  while  unjust,  obstinate, 
and  quarrelsome  persons,  especially  such  as  are  possessed  of  wealth 
or  power,  would  have,  society  at  their  mercy,  and  soon  convert 
it  into  one  vast  scene  of  litigation,  disturbance,  and  ill-will.  The 
great  principle  of  the  finality  of  judicial  decision  is  universally 
recognised,  and  has  been  expressed  in  the  various  forms, — "  Res 
judicata  pro  veritate  accipitur "  (in) ;  "  Judicium  pro  veritate 
accipitur  "  (n)  ;  "  Interest  reipublicte  res  judicatas  non  rescindi  "  (o)  ; 
"  Prsesumitur  pro  justit:a  sentential  "  (p)  ;  "  Sententia  facit  jus  "  (</); 
"  Infinitum  in  jure  reprobatur  "  (r) ;  "  Nemo  debet  pro  una  causa 
bis  vexari"  (s),  &c. 

§  45.  We  will  merely  add  one  other  instance,  which  places  this 
matter  in  the  strongest  light.  If  the  abstract  question  were  pro- 
posed, "What  is  the  most  unjust  thing  that  could  be  done?"  the 
answer  probably  would  be,  "  The  punishing  a  man  for  disobeying 
a  law  with  the  existence  of  which  he  was  not  acquainted."  And 
yet  that  must  constantly  occur  everywhere  ;  there  being  no  rule  of 
jurisprudence  more  universal  than  this,  that  every  person  in  a 
country  must  be  conclusively  presumed  to  know  its  laws  sufficient!  v 
to  be  able  to  regulate  his  conduct  by  them  (t), — "  Ignorantia  juris. 
quod  quisque  tenetur  scire,  neminem  excusat "  («•).  Hard  as  this 
may  seem,  it  is  indispensably  necessary  in  order  to  prevent  infinitely 
greater  evils  ;  for  the  allowing  violations  of  the  criminal,  or  contra- 
ventions of  the  civil  code  to  pass  without  punishment  or  incon- 
venience, under  the  plea  of  ignorance  of  their  provisions,  would 
render  the  whole  body  of  jurisprudence  practically  worthless.  If 
none  were  amenable  to  the  laws  but  those  who  could  be  proved  to 

(m)  Dig.  lib.   50,  tit.   17,  1.   207  ;  Mas-  (r)  2  lust.  340  ;  6  Co.  45  a  ;  8  Id.  168  b  ; 

card,  de  Prob.  Coucl.  1237,  n.  13  ;  1  Ev.  12  Co.  24  ;  Hob.  159  ;  Jeak.  Cent  2, 
Poth.  pt.  4,  ch.  3,  §  3,  art.  3,  §  37  ;  Co.  Cas.  15  ;  Cent.  4,  Cas.  2  and  46  :  and 
Litt.  103  a,  and  186  a ;  n.  (3),  by  Hargr.  Cent.  8.  Cas.  29. 

(n)  Co.  Litt.  39  a,  168  a,  236  b  :  2  Inst.  (*)  Jenk.  Cent.  1,  Cas.  38  ;  5  Co.  61  a  ; 

380.  Broom's  Max.  7th  Ed.  259. 

(o)  2  Inst.  360.  (t)  Dig.  lib.  22,  tit.  6,  1.  9  ;    Heinec.  ad 

(p)  Mascard.  de  Prob.  Concl.  1237,  n.  2.  Pand.  pars  4,  §  146  ;  Sext.  Decretal,  lib.  5, 
See  3  Bulst.  42,  43.  tit.  12,  De  Reg.  Jur.  R.  13  ;  Doctor  and 

(q)  Ellesm.  Postn.  55.  Student,   Dial.    1,    c.    26  ;  and   see  post. 

§  336. 

(u)  Broom's  Max.  7th  Ed.  205. 
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be  acquainted  with  them,  not  only  would  ignorance  be  continually 
pleaded,  in  criminal  cases  especially,  but  persons  would  naturally 
avoid  acquiring  a  knowledge  which  carried  such  perilous  consequences 
along  with  it. 

§  46.  But  if  artificial  presumptions  have  their  use,  they  have 
likewise  their  abuse.  In  unenlightened  times,  or  in  the  hands  of 
a  corrupt  tribunal,  they  are  most  dangerous  instruments ;  and 
even  in  the  best  times,  and  by  the  best  tribunals,  they  require  to  be 
handled  with  discretion.  Some  very  absurd  and  mischievous  pre- 
sumptions of  this  kind  are  to  be  found  in  the  works  of  the 
civilians  (.r),  as  well  as  in  the  laws  of  modern  France  (?/)  ;  and 
in  this  country  juries  have  been  frequently  advised,  if  not  directed, 
by  judges,  to  presume  the  grossest  absurdities  under  colour  of 
advancing  justice  (2-).  A  well-known  instance  of  an  extremely 
violent  and  harsh  presumption  is  to  be  found  in  the  statute 
21  Jac.  1,  c.  17  ;  by  which  it  was  enacted,  that  every  woman 
delivered  of  bastard  issue,  who  should  endeavour  privately,  either 
by  drowning  or  secret  burying,  or  in  any  other  way,  to  conceal 
the  death  thereof,  so  that  it  might  not  come  to  light  whether 
it  were  born  alive  or  not,  should  be  deemed  to  have  murdered 
it,  unless  she  proved  it  to  have  been  born  dead.  This  cruel  enact- 
ment, which  seems  to  have  been  copied  from  an  edict  of  Hen.  II.  of 
France  in  1556  (a),  the  principle  of  which  is  also  to  be  found  in  the 
laws  of  some  other  countries  (b),  was  repealed  in  1803  by  43  Geo.  3, 
c.  58,  s.  3.  The  conclusive  effect  formerly  ascribed  to  the  con- 
fessions of  accused  persons  (r),  and  to  attempts  by  flight  to  escape 
judicial  inquiry  (d),  are  likewise  among  the  most  general  instances. 

§  47.  There  are  some  exclusionary  rules  connected  with  this 
branch  of  the  subject,  the  absolute  necessity  for  which  it  would 
require  extreme  hardihood  to  deny.  We  mean  where  evidence  is 
excluded  on  the  ground  that  its  production  would  cause  needless 
vexation,  expense,  or  delay  (c).  In  illustration  of  the  two  former, 

(x)  See  Struvius,  Syntagma  Juris  Civilis  tit.   6;    Preambule,  n.   («)  ;  and  Id.  §  4, 

by  Miiller,  Exercit.   28,   §  xviii.,  n.   (£).  §  2,  n.  (b). 

"Idem  dico,"  says  Bartolus,  "si  aliquis  (b)  4  Blackst.  Comm.  198. 

deprehenditur  in  domo  alicujus,  ubi  pnl-  (c)  See  bk.  3,  pt.  2,  ch.  7. 

chra  mulier  est,  certe  facit  hunc  adulterium  (d)  See  bk.  3,  pt.  2,  c.  2. 

manifestum  :"  Comment,   in  2dam  part.  (e)  Bentham,    whose   work  on  Judicial 

Dig.  Nov.  Ill  b,  Edit.  Lugd.  1581.  Evidence  is  a  professed  attack  on  artificial 

(y)  See   Bonnier,    Traite   des   Preuves,  systems  of  proof  in  general,  admits  that 

§  752  ct  ficq. ;  2nd  Ed.  the    most    legitimate    evidence    may    be 

(z)  See  infrii,  bk.  3,  pt.  2,  ch.  2.  rightly   rejected   on   these   grounds,  even 

(a)  Domat,  Lois  Civiles,  part.  1,  liv.  3,  at  the  risk  of  doing  injustice.     See  vol.  i. 


PART    II.]  JUDICIAL    EVIDENCE.  31 

the  following  case  has  been  put  (/)  :  "By  laying  a  barrow  full 
of  rubbish  on  a  spot  on  which  it  ought  not  to  have  been  laid  (the 
side  of  a  turnpike  road),  Titius  has  incurred  a  penalty  of  5*.  No 
man  was  witness  to  the  transaction  but  Sempronius ;  and  in  the 
station  of  writer,  Sempronius  is  gone  to  make  his  fortune  in  the 
East  Indies.  Should  Sempronius  be  forced,  if  he  could  be  forced, 
to  come  back  from  the  East  Indies  for  the  chance  of  subjecting 
Titius  to  this  penalty  ?  Who  would  think  of  subjecting  Sempronius 
to  the  vexation  ?  Who  would  think  of  subjecting  Sempronius,  or 
anybody  else,  to  the  expense?"  Again,  while  the  liberty  of 
adducing  evidence  to  support  his  cause  ought  to  be  most  freely 
conceded  to  every  litigant, — "  Facultas  probationum  non  est  angus- 
tanda  "  (</), — that  liberty  might  be  so  grossly  abused  as  to  stop  the 
administration  of  justice;  and  a  power  in  all  tribunals  to  restrain 
it  within  due  bounds  is  consequently  as  essential  to  the  proper  dis- 
charge of  their  functions  as  the  right  of  expunging  surplusage 
in  forensic  documents,  and  restraining  prolixity  in  pleading. 
"  Excessus  in  re  qualibet  jure  reprobatur  communi  "  (/<).  Suppose 
a  man  sued  for  a  debt,  or  an  injurious  act  of  the  simplest  and  most 
ordinary  kind,  were  to  pretend  that  he  required  for  his  defence  the 
evidence  of  some  hundreds  of  witnesses  living  in  remote  and  different 
parts  of  the  world,  a  court  is  surely  not  bound  to  take  his  word  or 
his  oath  for  the  truth  of  this,  or  even  for  his  bona  fides  in  asserting 
it.  Accordingly,  in  the  judicial  practice  of  this  country,  a  com- 
mission or  mandamus  to  examine  witnesses  will  be  refused,  or 
terms  will  be  imposed  on  the  party  making  the  application,  if  the 
judges  think,  in  their  discretion,  that  the  application  for  it  is  made 
with  a  view  to  vexation  or  delay,  or  with  any  other  sinister  or 
improper  motive  (i).  So,  we  apprehend,  a  power  (to  be  exercised 
with  great  caution,  no  doubt)  is  vested  in  every  tribunal,  of  refusing 
to  hear  evidence  obviously  tendered  for  such  purposes  (k),  "  Quan- 
quarn,"  says  the  Digest,  "  quibusdam  legibus  amplissiuius  numerus 
testium  definitus  sit :  tamen  ex  constitutionals  Principum  hsec 

p.  31  ;  vol.  iv.  p.  115  ;  and  bk.  9,  pt.  2,  several  hundreds  of  thousands  of  persons 

cc.  1,  2,  3,  4.  were    present.     In   order  to   prevent  the 

(/)  4  Benth.  Jud.  Ev.  479,  480.  case  ever  getting  to  the  jury,  it  was,  as 

(g)  4  lust.  279.     See  also  Cod.   lib.  1,  we  are  informed,  suggested  to  the  defen- 

tit.  5,  1.  21,  rers.  Jin.  dants,  that  under  pretence  of  showing  that 

(A)  2  Inst.  107  and  232  ;  11  Co.  44.  those   meetings  were   not   of  a   seditious 

(0  Pirie  v.  Iron,  8  Bingh.  143.  character,    they  might   call   as    witnesses 

(k)  In  the  Irish  State  Trials  of  1843,  the  every  one  of  the  persons  present  at  them. 

defendants  were  indicted  for  a  seditious  This  dishonourable  mode  of  defencf  was 

conspiracy,  and  among  the  overt  acts  were  not  resorted  to  ;  but  suppose  it  hail  been, 

laid  the  holding  in  different  parts  of  that  must  the  court  and  jury  have  submitted 

kingdom  what  were  called  "  monster  meet-  to  it. 

ings"  ;    i.e.,    meetings   at  each   of  which 
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licentia  ad  sufficientem  numerum  testium  coarctetur,  ut  judices 
moderentnr,  et  eum  solum  numerum  testium,  quem  necessarium 
esse  putaverint,  evocari  patiantur ;  ne  effrenata  potestate  ad  vex- 
andos  homines  superflua  multitude  testium  protrahatur  "  (I).  Still, 
in  all  these  cases,  the  evidence  offered  might  really  be  relevant  and 
important,  and  injustice  might  be  done  by  its  rejection. 

§  48.  The  law-givers  of  some  countries,  sensible  of  the  evils  that 
may  be  occasioned  by  malpractices  like  the  above,  have,  in  endeavour- 
ing to  suppress  them,  run  into  positive  absurdity.  We  allude  to  the 
practice  of  limiting  by  law  the  number  of  witnesses  that  may  be 
called  in  proof  of  each  fact  in  dispute  (in) ,  without  regard  to  the 
nature  of  the  cause,  the  probity  of  the  witnesses,  the  quantity  of 
evidence  given  by  them,  or  their  manner  of  delivering  their  testimony, 
—things  which  it  would  obviously  be  impossible  to  define  by  any 
rule  laid  down  beforehand. 

§  49.  Another  marked  feature  by  which  judicial  proof  is  distin- 
guished from  other  forms  of  proof  is,  that  the  legislator  by  whom  its 
rules  are  framed  must  look  beyond  the  contending  parties  in  each 
case,  and  weigh  the  consequences  to  society  which  may  follow  from 
the  decisions  of  tribunals.  Thus  the  mischiefs  which  arise  from  a 
blamable  passiveness  in  the  law  are  not  usually  so  great  as  those 
which  spring  from  its  misguided  action.  For  instance,  the  condemna- 
tion and  punishment  of  an  innocent  man  for  a  supposed  crime,  arid 
the  acquittal  of  a  guilty  one,  are,  philosophically  speaking,  only  modes 
of  misdecision,  diverging  equally  from  the  truth.  But  a  very  little 
reflection  will  show  that,  taken  with  their  consequences,  the  former 
is  incalculably  the  greater  evil ;  and  the  legislators  and  jurists  of 
almost  every  age  and  country  have  recognised  the  principle, — 
however  violated  in  practice, — that,  although  the  punishment  of 
guilt  and  the  protection  of  innocence  have  in  general  an  equal  claim 
in  the  administration  of  justice,  the  latter  should  be  the  primary  care 
of  the  law ;  and  consequently  that  in  matters  of  doubt  it  is  safer  to 
acquit  than  to  condemn.  It  is  worthy  of  observation,  that,  although 
the  principle  in  question  was  fully  recognised  by  the  civilians  and 
canonists,  they  reversed  the  rule  in  those  cases  where  innocence 

(/)  Dig.  lib.  22,  tit.  5,  1.  1,  §  2.  gunta    (question),    Spanish),    thirty    wit- 

(m)  5   Benth.   Jud.    Ev.    521  ;  Domat,  nesses  were   and  are  allowed  by  Spanish 

Lois  Civiles,  part.   1,  liv.  3,  tit.  6,   §  3,  law  ;   ten    only   are,    or    at    least    were, 

§  xvi.     Note  (a;),  vers.  fin.  ;  Devot.  Inst.  allowed  in  French  law.       Are  both  right? 

Canon,  lib.  3,  tit.  9,  §  9  ;  Decretal.  Greg.  One  French  witness,  then,  is  equal  to  three 

IX.  lib.  2,  tit.  20,  c.  37.     "  To  any  given  Spanish  ones  :  "  Benth.    n  loc,  cit. 
fact  or  question  (fait  (fact),  French  :  pre- 
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chiefly  requires  protection  ;  and  their  maxini  —  "In  atrocissimis 
leviores  conjecture  sufficiunt,  et  licet  judici  jura  transgredi "  («)— 
will  remain  a  lasting  monument  of  the  barbarity  as  well  as  the 
imbecility  of  its  framers.  Xor  are  these  merely  the  notions  of  by- 
gone ages.  In  a  very  recent  treatise  on  the  canon  law  is  the  following 
passage  :  "  Plus  praestant  praesumptiones  in  causis  civilibus,  quam  in 
criminalibus,  in  quibus  nemo  ex  solis  conjecturis,  etiam  vehementi- 
bus,  condemnandus  est;  excepto  crimine  haereseos,  cujus  suspectus 
tanquam  haereticus  condemnatur,  nisi  omnem  suspicionem  excusse- 
rit  "  (o).  The  English  law  goes  farther  in  the  opposite  direction  than 
that  of  most  other  countries,  for  it  lays  down  as  a  maxim,  that  it  is 
better  several  guilty  persons  should  escape  than  that  one  innocent 
person  should  suffer  (/>).  The  salutary  fruit  of  this  is,  that  in  no 
part  of  the  world  is  genuine  voluntary  evidence  against  suspected 
criminals  more  easily  procured  than  in  England ;  the  persuasion 
being  general  throughout  society,  that  if  a  suspected  man  be  really 
innocent,  the  law  will  take  care  that  no  harm  shall  happen  to  him. 
The  principles  on  which  this  noble  and  politic  maxim  rests  are  not, 
however,  generally  understood.  The  strongest  proof  of  this  is  to  be 
found  in  the  singular  fact  of  its  having  been  formally  attacked  by 
the  celebrated  Dr.  Paley,  in  his  "  Moral  and  Political  Philosophy," 
bk.  6,  ch.  9,  who  designates  it  a  popular  maxim,  having  a  consider- 
able influence  in  producing  injudicious  acquittals.  "When  certain 
rules  of  adjudication  must  be  pursued,"  he  argues,  "  when  certain 
degrees  of  credibility  must  be  accepted,  in  order  to  reach  the  crimes 
with  which  the  public  are  infested,  courts  of  justice  should  not 
be  deterred  from  the  application  of  these  rules,  by  every  sus- 
picion of  danger,  or  by  the  mere  possibility  of  confounding  the 
innocent  with  the  guilty.  They  ought  rather  to  reflect,  that  he  who 
falls  by  a  mistaken  sentence  may  be  considered  as  falling  for  his 
country;  whilst  he  suffers  under  the  operation  of  those  rules,  by 
the  general  effect  and  tendency  of  which  the  welfare  of  the  com- 
munity is  maintained  and  upheld."  It  will  not,  however,  be  diffi- 
cult to  expose  the  fallacy  of  this  pernicious  and  inhuman  argument. 
It  is  perfectly  true  that  the  security  of  civil  life  is  the  first  object  of 
all  penal  laws,  and  that  that  security  is  chiefly  protected  by  the 
dread  of  punishment  ;  but  then  it  is  of  punishment  as  a  consequence 
<>f  tjuilt,  and  not  of  punishment  falling  indiscriminately  on  those 
who  have  or  have  not  provoked  it  by  their  crimes.  When  the 

(»)  Beccaria,  Dei  Delitti  e  delle  Pene,  (o)  De^ot.  Inst.  Canon,  vol.  2,  p.  116 

§  8,    in  n.  ;  see   also  Mascard.   de    Prob.  Paris.     1852.     Superiorum  facultate. 
Concl.  1392,  n.  13;  Burnett's  Crim.   Law  (p)  2   Hale,    P.    C.    289  ;    4    Blackst. 

•of  Scotland,  612.  Comin.  3o8. 

B.E.  3 
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guilty  escape,  the  law  has  merely  failed  of  its  intended  effect ;  but 
when  the  innocent  become  its  victims,  it  injures  the  very  persons  it 
was  meant  to  protect,  and  destroys  the  security  it  was  meant  to 
preserve.     Nor  is  this  all,   or  even  the  worst ;  for  it  is  a  great 
mistake  to  suppose  that  the  actual  wrong  and  violence  done  to  the 
innocent  man  are  the  only  evils  resulting  from  an  erroneous  con- 
viction.    Confidence  in  the  administration  of  justice  must  neces- 
sarily be  shaken  when  people  reflect,  and  can  truly  reflect,  that 
every  individual  they  see  condemned  to  punishment  may  be  in  the 
highest  degree  unfortunate,  and  in  no  degree  guilty,  his  sufferings 
being  inflicted  merely  as  a  sacrifice   to   a   supposed   expediency. 
Under  such  a  system,  few  would  care  to  prosecute  for  offences,  still 
fewer  to  come  forward  with  voluntary  testimony  against  persons 
accused  or  suspected  of  them.    The  law  might,  indeed,  sit  in  terrific 
majesty  denouncing  the  severest  penalties,  and  acting  on  the  most 
sanguinary  and  strained  maxims;  but  for  want  of  proofs  and  co- 
operation on  the  part  of  society,  those  penalties  would  soon  become 
a  dead  letter.     It  requires  strong  imaginative  powers  to  see  an 
analogy  between  the  fate  of  a  soldier  dying  in  the  ^defence  of  his 
country,  and  that  of  an  innocent  victim  butchered  in  cold  blood 
under  the  name  of  justice.     The  one  falls  with  honour,  his  memory 
is  respected,  his  family,  perhaps,  provided  for ;  while  the  latter  has 
not   even   the   sad   consolation  of  being  pitied,  but  sees  himself 
branded  with  public  ignominy,  and  leaves  a  name  which  will  excite 
nothing  but  horror  or  detestation  ;    until,   perhaps,  in   course  of 
time,  his  innocence  becomes  manifest,  only  to  awaken  in  all  the 
right-minded  portion  of  the  community  a  feeling   of   alarm   and 
disgust  at  the  state  of  insecurity  under  which  they  live.      "  Could 
the  escape  of  ten  of  the  most  desperate  criminals,"  emphatically 
asks  Sir  Samuel  Komilly,  in  his  "  Observations  on  the  Criminal 
Law  of  England,  &c.," — from  which  some  of  the  preceding  remarks 
have  been  taken, — "  have  ever  produced  as  much  mischief  to  society 
as  did  the  public  executions  of  Galas,  of  d'Anglade,  or  of  Le  Brun?" 
—three  celebrated  cases  which  occurred  in  France,  and  show  the 
fearful  state  into  which  the  administration  of  justice  had  fallen 
under  the  ancien  regime  in  that  country.     But  another  evil,  which 
seems  to  have  altogether  escaped  the  notice  of  Dr.  Paley,  remains 
to   be   mentioned.      "  Instances,"   observes    Sir    Samuel   Komilly, 
"  have  indeed  occurred  like  that  of  Galas,  where  a  man  has  been 
offered  up  as  a  sacrifice  to  the  laws,  though  the  laws  had  never 
been  violated ;  where   the   tribunals   have   committed   the   double 
mistake  of  supposing  a  crime  where  none  had  been  committed,  and 
of  finding  a  criminal  where  none  could  exist.      These,  however,  are 


PART    II.]  JUDICIAL    EVIDENCE.  35 

very  gross,  and  therefore  very  rare  examples  of  judicial  error.  In 
most  cases  the  crime  is  ascertained,  and  to  discover  the  author  is 
all  that  remains  for  investigation ;  and,  in  every  such  case,  if  there 
follow  an  erroneous  conviction,  a  twofold  evil  must  be  incurred,  the 
escape  of  the  guilty  as  well  as  tin'  suffering  of  the  innocent.  Perhaps 
amidst  the  crowd  of  those  who  are  gazing  upon  the  supposed 
criminal,  when  he  is  led  out  to  execution,  may  be  lurking  the  real 
murderer,  who,  while  he  contemplates  the  fate  of  the  wretch  before 
him,  reflects  with  scorn  upon  the  imbecility  of  the  law,  and  becomes 
more  hardened,  and  derives  more  confidence,  in  the  dangerous 
career  on  which  he  has  entered  "  (<?). 

Again,  the  laws  of  every  country  suppress  much  evidence  that 
would  be  revelant  or  even  conclusive,  where  its  reception  would 
involve  the  disclosure  of  matters  of  paramount  importance,  which 
public  policy  and  social  order  require  to  be  concealed ;  such  as 
secrets  of  state,  communications  made  in  professional  confidence, 
and  others  (/•). 

§  50.  Another  great  difference  between  legal  and  historical 
evidence  lies  in  the  securities  for  truth,  and  the  sources  of  danger 
and  deception  peculiar  to  each.  Posterity  and  future  ages  are  not 
[infrequently  spoken  of  as  a  tribunal  to  whose  judgment  appeals 
may  be  made  from  the  decisions  of  the  present ;  and,  viewed  as 
a  figure  of  speech,  there  is  no  impropriety  in  this.  But  figures 
must  not  be  mistaken  for  facts.  The  tribunal  of  posterity  differs 
immensely  from  all  others;  for  it  is  one  of  unlimited  jurisdiction, 
both  judicial  and  inquisitorial :  it  is  ever  sitting,  ever  investigating, 
ever  judging;  barred  by  no  prescription,  bound  by  no  estoppel,  and 
responsible  to  no  human  authority.  The  securities  for  the  truth 
of  the  records  and  traditions  of  the  past,  which  time  has  brought 
down  to  us,  consist  in  the  multitude  of  sources  to  which  they  can 
be  traced,  the  large  number  of  persons  whose  interest  it  has  been 
to  preserve  them  from  oblivion  and  corruption :  above  all,  the 
permanent  effects  of  events,  visible  in  the  shape  of  monuments  and 
other  pieces  of  real  evidence  (s),  customs,  ceremonies,  and  the  like  ; 

(q)  See  further  on  this  subject,   infra,  earlier  mariners  for  the  use  of  those  who 

bk.  1,  pt.  1.  caine  after  them.     Their  forts,  their  fac- 

(r)  See  infra,  bk.  3,  pt.  2,  ch.  8.  tories,   their    lighthouses,    have   many  of 

(s)  The  following  passage  is  taken  from  them  disappeared;  but  the  bottles  are  per- 

a  review  in  the  "  Examiner"  newspaper  of  petually  being  found  after  many  days.  .  .  . 

Laing's  "  Descriptive  Catalogue  of  Impres-  Many  an  obscure  allusion  in  ancient  authors 

sions  from  antient  Scottish  Seals,  "December  has  been  illuminated  by  the  pure  ray  serene 

28th,  1850  :  "  Seals  and  coins  may  be  con-  emitted  by  a  graven  gem.    The  scholar  will 

sidered  as  bottles  filled  with  memoranda,  often  find  sermons  in  these  stones,  excel- 

aud  cast  upon  the  ocean  of  time  by  the  ling  the  lubrications  of  the  commentators 

3—2 
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and,  finally,  the  actors  in  the  scene  having  passed  away,  there 
is  rarely  either  opportunity  or  interest  to  fabricate  evidence,  in 
furtherance  of  their  views  or  justification  of  their  conduct.  Now, 
in  the  case  of  a  legal  investigation  before  a  judicial  tribunal, 
properly  so  called,  all  this  is  reversed.  The  judge  or  jury,  as  the 
case  may  be,  must  decide  once  for  all  on  such  evidence  as  may 
come  before  them  ;  the  facts  —  the  res  gestae  of  the  dispute  —  are 
known  but  to  few,  and  are  matter  of  interest  to  fewer  ;  while  the 
parties  who  are  best  acquainted  with  the  truth  stand  in  a  hostile  posi- 
tion to  each  other,  and  have  a  stake  at  issue  which  places  them  under 
the  strongest  temptation  to  misrepresent  it.  Hence  it  is  obvious, 
that  without  peculiar  guarantees  for  the  veracity  and  completeness 
of  the  evidence  adduced  in  courts  of  justice,  they  would,  when 
investigating  disputed  facts,  be  exposed  to  the  same  risks  of  error 
as  the  historian,  without  the  safeguards  which  he  possesses,  — 
in  a  word,  the  legislator  dealing  with  judicial  evidence  is  bound 
to  frame  characteristic  securities  to  meet  characteristic  dangers. 

§  51.  This  distinction  between  historical  and  legal  proof  may 
be  illustrated  by  the  consideration  of  derivative,  or  second-hand, 
evidence.  The  infirmity  of  this  kind  of  proof  has  been  already 
pointed  out(£),  and  indeed  is  one  of  those  self-evident  things  to 
which  the  mind  of  man  at  once  assents.  It  is  equally  clear  that 
the  farther  evidence  is  removed  from  its  primary  source,  the  weaker 
it  becomes  ;  thus  hearsay  evidence  becomes  more  suspicious  and 
dangerous  according  as  it  is  reported  at  second,  third,  fourth,  or 
fifth  hand.  And  yet,  in  inquiring  into  the  events  of  past  ages,  it  is 
scarcely  possible  to  move  a  step  without  resorting  to  this  kind  of 
evidence.  Supposing  that  the  events,  sacred  and  profane,  which 
took  place  in  the  first  year  of  the  Christian  era  existed  solely  in 
oral  tradition,  and  taking  a  generation  to  last  thirty  years,  the 
account  which  persons  at  the  commencement  of  the  late  century 
had  of  those  events  would  seem  to  have  come  to  them  by  hearsay 
at  the  sixtieth  hand,  —  evidence,  the  value  of  which  in  a  court  of 
justice  would  be  rightly  estimated  at  zero,  if  not  below  it.  And 
although  the  fact  that  accounts  of  many  of  those  events  have  been 
committed  to  writing  affords  a  better  security  for  their  truth,  still 
the  genuineness  of  the  documents  in  which  they  are  recorded  rests, 
in  part  at  least,  on  oral  tradition.  But  it  is  a  great  mistake  to 
suppose  that  the  real  probative  force  of  the  evidence  of  those  facts 


no  less  in  clearness   than    in   terseness  ;  (£)  Sttyru,  i>t.  1,  §  30. 

and  he  may  sometimes  be  put  right  by  a 
scarabaeus,  when  a  scholiast  has  failed  him.  " 
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which  we  possess  in  the  present  century  rises  no  higher  than  this 
reasoning  would  indicate.  The  fallacy  consists  in  treating  each 
generation  as  one  single  person,  by  whom  a  bare  relation  of  the 
fact  has  been  handed  down  to  the  next,  instead  of  as  consisting 
of  a  number  of  persons  interested  in  ascertaining  its  truth ;  and 
in  wholly  overlooking  the  corroborative  proofs  supplied  by  permanent 
memorials  and  the  acts  of  men.  In  short,  as  a  modern  historian 
has  well  expressed  it  («),  "  The  presumption  of  history,  to  whose 
mirror  the  scattered  rays  of  moral  evidence  converge,  may  be 
irresistible,  when  the  legal  inference  from  insulated  actions  is  not 
only  technically,  but  substantially,  inconclusive." 

§  52.  The  offering  to  prove  a  historical  fact  by  derivative 
evidence  affords,  therefore,  not  the  slightest  presumption  of 
unfairness  ;  unless  when  the  evidence  is,  on  its  face,  a  substitute  for 
some  other  which  might  have  been  procured  (,r).  But  derivative 
evidence  offered  in  a  court  of  justice,  in  proof  of  recent  events,  by 
a  litigant  party  whose  avowed  object  is  to  obtain  a  decision  in  his 
own  favour,  carries  so  strong  an  appearance  of  fraud  that  the  laws 
of  most  nations  either  reject  it,  or  look  upon  it  with  suspicion  (y). 
The  English  law  in  general  rejects  it,  but  reverses  the  rule  in  many 
cases  where  the  matter  to  be  proved  has  taken  place  so  long  ago 
that  the  original  evidence  is  manifestly  unattainable,  and  thus  far 
partakes  of  the  nature  of  a  historical  fact  (z). 

$  53.  The  greatest  misconceptions  and  errors  have  arisen  from 
confounding  legal  with  philosophical  and  historical  evidence.  There 
is  a  well-known  anecdote  of  Sir  Walter  Ealeigh  which  will  serve  to 
illustrate  this.  While  a  prisoner  in  the  Tower,  composing  his 
History  of  the  World,  a  disturbance  arose  under  his  window,  and 
being  unable  to  ascertain  its  merits  through  the  conflicting  accounts 
which  reached  him,  he  is  said  to  have  uttered  an  exclamation 
against  the  folly  of  relying  on  narrations  of  the  events  of  past  ages, 
when  there  is  so  much  difficulty  in  arriving  at  the  truth  of  those 
happening  immediately  around  us  (a).  But  in  that  investigation 
he  was  discharging  a  quasi-judicial  function,  without  the  compulsory 

(M)  Hallam's  Constitutional  History  of  sometimes  eluded  my  search,  I  have  care- 
England,  vol.  2,  p.  106,  7th  Ed.  fully  marked  the  secondary  evidence,  on 

(x)  Gibbon,  who  was  not  a  lawyer,  thus  whose  faith  a  passage  or  a  fact  were  reduced 

expresses   himself  in  the  Preface   to    the  to  depend." 

fourth  volume  of  his  History  of  the  Decline  (y)  Infra,  bk.  1,  pt.  2  ;  and  bk.  3,  pt.  2, 

and  Fall  of  the  Roman  Empire  :   "  I  have  ch.  4. 

always    endeavoured    to    draw   from    the  (z)  Infra,  bk.  3,  pt.  2,  ch.  4. 

fountain-head  ;  my  curiosity,  as  well  as  a  (a)  Barrow's  History  of  Ireland,  roL  1, 

sense  of  duty,   has   always   urged   me  to  pp.  25,  26. 
study    the    originals ;    and  if  they  have 
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powers  possessed  by  courts  of  justice  for  extracting  truth,  and 
labouring  under  the  further  disadvantage  of  imprisonment ;  while 
in  dealing  with  the  events  of  past  ages  he  had  the  benefit  of  the 
securities  for  historical  truth  already  described  (b).  Nowhere,  how- 
ever, are  the  consequences  of  confounding  the  two  kinds  of  evidence 
so  visible  as  in  Bentham's  work  on  Judicial  Evidence.  He  enter- 
tains the  most  erroneous  notions  as  to  the  nature  and  use  of  the 
rules  which  regulate  the  burden  of  proof  (c),  and  seems  to  consider 
every  issue  raised  in  a  court  of  justice  as  a  philosophical  question, 
the  actual  truth  of  which  is  to  be  ascertained  by  the  tribunal  at  any 
cost ;  or,  should  this  be  impracticable,  then  that  a  decision  is  to  be 
given  founded  on  the  best  guess  that  can  be  made  at  it.  Thus, 
speaking  of  the  laws  which  require  a  plurality  of  witnesses  in 
certain  cases,  he  says  (d)  :  "  Every  man  is  excluded, — every  man, 
be  he  who  he  may,  unless  he  comes  with  another  in  his  hand. 
Two  propositions  are  here  assumed  :  all  men  are  liars,  and  all 
judges  fools.  Without  the  second,  the  first  would  be  insufficient." 
The  illogical  character  of  this  reasoning  is  obvious  at  a  glance. 
What  the  law  says  in  such  cases  is  this, — the  witness  may  be  a 
liar,  and  the  judge  may  be  a  fool;  and  the  mischief  which  might 
be  caused  by  the  folly  of  the  one,  set  in  motion  by  the  mendacity 
of  the  other,  would  so  greatly  exceed  any  advantage  that  could 
result  from  a  decision  based  on  their  united  veracity  and  wisdom, 
that  for  the  benefit  of  the  community  we  arrest  the  inquiry. 

§  54.  The  securities  which  have  been  devised  by  municipal  law 
for  insuring  the  veracity  and  completeness  of  the  evidence  given  in 
courts  of  justice,  vary,  as  might  be  expected,  in  different  countries, 
and  with  the  systems  of  law  to  which  they  are  attached.  Several 
of  those  principally  relied  on  by  the  English  law,  such  as  the 
publicity  of  judicial  proceedings,  the  compulsory  presence  of  wit- 
nesses in  open  court,  the  right  of  cross-examination,  &c.,  will  be 
considered  in  their  place  (e) ;  for  the  present,  we  will  merely  point 
attention  to  a  few  which,  either  from  their  value  or  general  adoption, 
deserve  particular  notice. 

§  55.  To  the  three  sanctions  of  truth  which  have  been  described 
in  the  preceding  }  art  of  this  Introduction  (/),  the  municipal  laws 
of  most  nations  have  added  a  fourth  ;  which  may  be  called  the 
legal  or  political  sanction  (<y),  and  consists  in  rendering  false  testi- 
mony an  offence  cognisable  by  penal  justice.  The  punishment  of 

(b)  Su/m'i,  §§  50,  51.  (c)  Infra,  bk.  1,  pt.  1. 

(c)  See  1  Benth.  Jiul.  Ev.  36.  (/)  Xuprd,  pt.  1,  §§  16  ct  seq. 

(d)  4  Id.  503.     See  also  5  Id.  463,  464.  (g)  1  Bcnth.  Jiul.  Ev.  198,  221. 
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this  offence  has  varied  in  different  ages  and  places.  At  one  time 
in  this  country  the  punishment  was  death.  By  a  still  unrepealed 
Act  of  Elizabeth,  5  Eliz.  c.  9,  the  punishment  is  a  fine  of  20/.,  and 
in  default  of  payment  of  the  fine,  the  pillory,  where  the  offender 
is  directed  to  have  "  botlte  his  eares  nayled."  The  same  statute  also 
disabled  the  offender  from  giving  any  evidence  in  future  for  ever, 
and  also  gave  one  half  of  the  penalty  to  the  party  grieved  by  the 
offence.  The  pillory  has  been  abolished  by  7  Will.  4  &  1  Yict.  c.  23, 
and  the  disability  to  testify  has  been  generally  considered  to  be 
abolished  by  the  Evidence  Act,  1843  (6  &  7  Yict.  c.  85)  (h) ;  but 
the  right  of  the  party  grieved  to  recover  half  the  penalty — 
which,  looking  to  the  changed  value  of  money  since  the  time 
of  Queen  Elizabeth,  seems  very  inadequate — appears  still  to 
subsist.  The  present  punishment  is  that  provided  by  the 
Perjury  Act,  1728  (2  Geo.  2,  c.  25),  s.  2,  as  amended  by  the 
Penal  Servitude  Acts ;  that  is,  not  more  than  seven  years'  penal 
servitude  or  imprisonment,  "besides  the  punishment"  there- 
tofore "  to  be  inflicted  for  such  great  crimes  "  (»).  The  exact  words 
of  this  enactment  (which  from  its  antiquity,  its  alteration  by  the 
Penal  Servitude  Acts,  and  its  frequent  incorporation  by  reference  in 
subsequent  Acts  dealing  with  particular  perjuries,  greatly  requires 
repeal  and  re-enactment  with  amendments)  are  these  : — 

"  The  more  effectually  to  deter  persons  from  committing  wilful 
and  corrupt  perjury,  be  it  further  enacted,  that  besides  the 
punishment  already  to  be  inflicted  by  law  for  so  great  crimes,  it 
shall  and  may  be  lawful  for  the  court  or  judge,  before  whom  any 
person  shall  be  convicted  of  wilful  and  corrupt  perjury  or  suborna- 
tion of  perjury  according  to  the  laws  now  in  being,  to  order  such 
person  to  be  sent  to  some  house  of  correction  within  the  same 
county  for  a  time  not  exceeding  seven  years,  there  to  be  kept  to 
hard  labour  during  all  the  said  time,  and  if  any  person  so  com- 
mitted or  transported  shall  voluntarily  escape  or  break  prison,  or 
return  from  transportation  before  the  expiration  of  the  time  for 
which  he  shall  be  ordered  to  be  transported  as  aforesaid,  such 
person,  being  thereof  lawfully  convicted,  shall  suffer  death  as  a 
jelon  without  benefit  of  clergy  (j),  and  shall  be  tried  for  such 

There  is  no  express  exception  for  a  (i)  As  to  whippings,  &c.,  of  Titus  Gates 

conviction   of    perjury   in    the    Evidence  in  1679,  see  the  life  of  that  "  perjurer  "  in 

Act,  1S43,   which   enables  any  person  to  the    Dictionary   of    National    Biography, 

give   evidence,    notwithstanding   that  he  vol.  41,  tit.  "Gates,  Titus." 

may   have    been   previously   convicted  of  (j)  The  effect  of  4  &  5  \V.   4,  c.  67,  as 

any    crime   or  offence,   but    neither   has  read  with  the  Penal  Servitude  Acts,  appears 

there  been  any  express  repeal  of  5  Eliz.  to  be  to  substitute  penal  servitude  for  life 

c.  9.  for  capital  punishment. 
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felony  in  the  county  where  he  so  escaped,  or  where  he  shall  be 
apprehended." 

A  most  important  Act,  passed  twenty  years  afterwards  (23  Geo.  2, 
c.  11),  was  re-enacted  with  amendments  in  3851  by  the  Criminal 
Procedure  Act,  1851  (14  &  15  Yict.  c.  100),  s.  19.  By  virtue  of  the 
latter  enactment,  any  judge  of  the  High  Court,  recorder,  chairman 
of  Quarter  Sessions,  judge  of  a  county  court  or  any  court  of  record, 
or  justices  of  the  peace,  in  special  or  petty  sessions  may,  "  if  it 
shall  appear  to  him  or  them  that  any  person  has  been  guilty  of 
wilful  and  corrupt  perjury  in  any  evidence  given,  or  in  any  affidavit, 
deposition,  or  other  proceeding,  direct  such  person  to  be  prosecuted 
for  such  perjury,  in  case  there  shall  appear  to  him  or  them  a 
reasonable  cause  for  such  prosecution."  A  power  of  commitment, 
then  and  there,  is  also  given,  which  may  be  exercised  by  the  court 
unless  the  party  enter  into  a  recognisance  with  one  or  more  sureties 
to  appear  and  take  his  trial  at  the  next  assizes.  It  is  believed  that 
this  summary  and  exemplary  power  is  but  seldom  exercised,  not- 
withstanding the  frequency  of  the  cases  in  which  apparent  perjury 
is  committed  (k). 

It  may  perhaps  be  even  suggested,  that  in  lieu  of  the  power  of 
commitment,  the  judge  before  whom  perjury  appears  clearly  to 
have  been  committed,  may  himself  be  invested  with  the  power  of 
sentencing  the  offender  to  some  punishment  forthwith  instead  of 
committing  him  to  another  court  for  trial,  or  perhaps  that  the 
judge  may  order  the  offender  to  be  tried  before  another  j.ury  at  the 
assizes  at  which  the  evidence  was  given. 

The  present  maximum  punishment,  of  seven  years'  penal  servi- 
tude, is  but  rarely  inflicted.  In  one  celebrated  case,  however,  that 
of  lief/,  v.  Castro,  otherwise  Orton,  otherwise  Sir  11.  C.  D.  Tichborne, 
Bart.,  the  defendant  was  sentenced  to  two  terms  of  penal  servitude 
of  seven  years  each,  the  second  to  begin  at  the  end  of  the  first,  upon 
an  indictment  containing  two  counts  charging  perjury  on  two 
different  occasions  with  the  same  object,  and  the  correctness  of  this 
sentence  in  point  of  law  was  upheld  by  the  House  of  Lords  (/) . 

(k)  See  "Law  Journal"  newspaper  for  assize  complains  that  he- has  no  material  be- 

1892,  pp.  335,  346,  and  359,  in  which  the  fore  him  on  which  he  can  charge  the  grand 

refusal  of  a  county  court  judge  to  exercise  jury,  and  no  means  of  testing  the  evidence 

his   summary  power,    under   the   Act,  is  for  the  prosecution  by  comparison  with  the 

commented  on,  and   it  is  suggested  that  previous  statements  of  witnesses." 

the  Act  requires  amendment  by  a  provision  (/)  Castro   v.    The  Qiiccn,   Q  App.  Gas. 

for  the  court  of  commitment  sending  to  229  ;  50  L.  J.r  Q.  B.  497.     For  the  history 

the   court  of  trial  some   materials,   as   a  of  this  case,  in  which  the  defendant  swore 

substitute  for  depositions,  upon  which  the  that  he  was  Sir  R.  Tichbome,  with  the 

court  of  trial  may  charge  the  jury.     "At  object  of    obtaining    possession    of    the 

present,"  it  is  there  stated,  "the  judge  of  Tick.bor.ne    estates,   see   the  preamble   to 
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§  56.  The  next  security  is  a  very  remarkable  one,  and  consists  in 
requiring  evidence  in  courts  of  justice  to  be  given  on  oath, — accord- 
ing to  the  niaxirn,  "In  judicio  non  creditur  nisi  juratis "  (m). 
Oaths,  however,  it  is  well  known,  are  not  peculiar  to  courts  of 
justice,  nor  are  they  even  the  creatures  of  municipal  law, — having 
been  in  use  before  societies  were  formed  or  cities  built,  and  the 
most  solemn  acts  of  political  and  social  life  being  guarded  by  their 
sanction  :  "Xon  est  arctius  vinculum  inter  homines  quaru  jusjuran- 
dum"(/0.  And,  however  abused  or  perverted  by  ignorance  and 
superstition,  an  oath  has  in  every  age  been  found  to  supply  the 
strongest  hold  on  the  consciences  of  men,  either  as  a  pledge  of 
future  conduct  or  as  a  guarantee  for  the  veracity  of  narration. 

§57.  An  oath  is  an  application  of  the  religious  sanction  :  "Jurare 
est,  Deum  in  testem  vocare,  et  est  actus  divini  cultus  "  (o).  It  is 
calling  the  Deity  to  witness  in  aid  of  a  declaration  by  man  (p),  and 
consequently  does  not  depend  for  its  validity  on  the  peculiar 
religious  opinions  of  the  person  by  whom  it  is  taken.  The  Eoman 
emperor,  we  are  told,  "jurejurando  quod  propria  superstitione 
juratum  est,  standum  rescripsit"  (q) ;  and  Lord  Chief  Justice 
Willes,  in  his  celebrated  judgment  in  Omichund  v.  Barker  (r), 
expresses  himself  as  follows :  "  Oaths  were  instituted  long  before 
Christianity,  were  made  use  of  to  the  same  purposes  as  now,  were 
always  held  in  the  highest  veneration,  and  are  almost  as  old  as  the 
creation.  '  Juramentum  nihil  aliud  est  quam  Deum  in  testem 
vocare ; '  and  therefore  nothing  but  the  belief  in  a  God,  and  that 
He  will  reward  and  punish  us  according  to  our  deserts,  is  necessary 
to  qualify  a  man  to  take  an  oath.  The  forms,  indeed,  of  an  oath 
have  been  always  different  in  all  countries,  according  to  the  different 
laws,  religion,  and  constitution  of  those  countries.  But  still  the 

'•The  Tichborne  and  Doughty  Estates  Act,  retrouve  dans  tons  les  pays  et  dans  tous 

1874,"  37  &  38  Viet.  c.  7.  les   temps.     Pythagore    pretendait   ineine 

The  defendant  was  committed  for  trial  qne    le   monde   devait   sou   origine   a   uu 

by  Bovill,  C.  J.,  on  the  trial  of  the  action  serment  que  Dieu  lui-meme  aurait   prete 

of  ejectment  in  which  he  gave  evidence  as  cle  toute  eternite,  et  dout  la  creation  serait 

claimant  of  the  estates.  raccomplissement.     On  sent  bien  quc  cette 

(m)   Cro.  Car.  64.     See  also  3  lust.  79.  explication,  coinme   la   plupart   de  celles 

(n)  Jenk.  Cent.  3,  Cas.  54.  que  donne  la  philosophic  sur  le  mysterieux 

(«)  3  Inst.  165.     In  some  countries  wit-  probleme  de  1'origine  du  monde,  est  plus 

nesses  were  required  to  give  their  evidence  obscure  que  le  fait  meme  a  expliquer."— 

./W/X?.     Devot.  Inst.  Canon,  lib.  3,  tit.  9,  Bonnier,  Traite  d><s  Prcuns,  §  340,  2nd  Ed. 

$  12'  n-  (!)•  (?)  Dig.  lib.  12,  tit  2,  1.  5,  §  1. 

(p)   "  Le  serment  est  1'attestation  de  la  (;•)  Willes,  545  et  seq.     The  case  is  also 

Divinite   a,   1'appui    d'une   declaration   de  reported,    1  Atk.  49,  nom.  Omychund  v. 

1'homme.     Ce  temoignage  de  la  croyance  Barker. 
des    peuples   a   tine    justice    supreme,    se 
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substance  is  the  same,  which  is,  that  God  in  all  of  them  is  called 
upon  as  a  witness  to  the  truth  of  what  we  say." 

§  58.  There  is  this  important  distinction  among  oaths, — that 
many,  besides  invoking  the  attestation  of  a  Superior  Power,  place 
in  the  mouth  of  the  swearer  a  formula,  by  which  he  imprecates 
divine  vengeance  on  himself  if  his  testimony  be  untrue.  One 
of  the  forms  in  use  among  the  ancient  Komans  is  thus  described : 
"  Lapidem  silicem  tenebant  juraturi  per  Jovem,  hsec  verba-dicentes, 
'  Si  sciens  fallo,  turn  me  Diespiter  salva  urbe  arceque  bonis  ejiciat, 
ut  ego  hunc  lapidem ' "  («)  ;  and  formerly  an  imprecation  formed 
part  of  the  judicial  oath  in  France  (t).  Some  eminent  authorities 
in  our  own  law  have  used  language  calculated  to  convey  the  notion 
that  oaths  are  necessarily  imprecatory.  Thus  in  Queen  Caroline's 
case  (n),  Lord  Chief  Justice  Abbott,  when  delivering  the  answer 
of  the  judges  to  a  question  put  by  the  House  of  Lords,  says : 
"  Speaking  for  myself,  not  meaning  thereby  to  pledge  the  other 
judges,  though  I  believe  their  sentiments  concur  with  my  own,  I 
conceive,  that,  if  a  witness  says  he  considers  the  oath  as  binding 
upon  his  conscience,  he  does,  in  effect,  affirm  that  in  taking  that 
oath  he  has  called  his  God  to  witness  that  what  he  shall  say  will  be 
the  truth,  and  that  he  has  imprecated  the  divine  vengeance  upon 
his  head  if  what  he  shall  afterwards  say  is  false."  In  Rex  v. 
White  (.r),  also,  the  court  said,  "An  oath  is  a  religious  asseveration, 
by  which  a  person  renounces  the  mercy,  and  imprecates  the 
vengeance  of  Heaven,  if  he  do  not  speak  the  truth."  Imprecation 
is,  however,  no  part  of  the  essence  of  an  oath,  but  is  a  mere 
adjunct,  of  questionable  propriety,  as  calculated  to  divert  attention 
from  the  true  meaning  of  the  ceremony,  and  fix  it  on  some  external 
observance.  "  An  oath,"  says  Pufendorf  (y),  "  is  a  religious  asseve- 
ration, by  which  we  renounce  the  divine  mercy,  or  invoke  the 
divine  vengeance  upon  us,  unless  we  speak  the  truth.  That  this  is 

(.sj)  Festus,   ile  Verbor.  Signif.   lib.   10,  divinam   pcenam  in  nos  deposcimus,  nisi 

voc.      "Lapidem";    and    the    custom    is  vc-rum dicamus.    Huncenim jurainentorum 

alluded  to  by  Cicero,  Epist.  ad  Divers,  lib.  sensum  esse,  facile  indicant  formulae,  quibus 

7,  epist.  1  ;  and  by  Aulus  Gellius    Noct.  ilia   concipi   solent ;    puta,   Ita  me   Deus 

Attic,   lib.   1,   c.   21.     See  also  1  Grcenl.  adjuvct  Deus  nit  testis.  Deux  sit  vindex, 

Ev.  §  328,  note,  7th  Ed.  ant   his    a'quipolh-ntes  ;    qua;  eodem   feiv 

(t}  Bonnier,  Traite  dcs  Prenves,  §  352,  recidunt.     Quando  cnini  superior  puniendi 

2nd  Ed.  jus  habens  tesiis  advocatur,  simul  ab  eodem 

(i<)  2  Brod.  &  B.  285.  perfidia?  nltio  petitur  ;  et  qui  novit  omnia 

(x)  1  Leach,  C.  L.  430.  ultor  est,  quia  testis.     In  hoc  ipso  autem 

(y}  De  Jur.  Nat.  et  Gent.  lib.  4,  c.  2,  §  2.  gravi.ssinia  poenaest,  si  quern  Deus  propitius 

"  Est  antem  jusjnrandimi  assertio  religiosa,  moi  talem  non  adjuvet." 

qna  divin.u  niisericordiiv  renimcianuis,  aut 
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the  meaning  of  oaths  is  apparent  from  the  forms  in  which  they  are 
usually  couched,  as,  for  instance,  '  So  help  me  God,'  '  God  be  my 
witness,'  '  God  be  my  avenger,'  or  equivalent  expressions  which 
amount  to  nearly  the  same  thing.  For  when  we  call  to  witness 
a  superior  who  has  a  right  to  inflict  punishment  on  us,  we  by  this 
act  desire  of  him  to  avenge  perfidy ;  and  the  Being  who  knows  all 
things  is  the  avenger  of  crime  by  the  being  witness  to  it.  Now  the 
loss  of  the  favour  of  God  is  in  itself  an  extremely  severe  punish- 
ment." A  modern  canonist  defines  an  oath,  "  Affirmatio  religiosa, 
hoc  est,  advocatio  Divini  Xuminis  in  testem  ejus  rei,  quae  promit- 
titur  aut  asseritur "  (z) ;  and  the  Koman  law  truly  laid  down, 
"  Juris jurandi  contempta  religio  satis  Deurn  ultoreni  habet  "  (a). 

§  59.  The  utility  of  oaths  in  any  shape  has  been  strongly 
questioned  (b).  The  good  man,  it  is  sometimes  said,  will  speak 
the  truth  without  an  oath,  while  the  bad  man  mocks  at  its 
obligation.  To  this  the  following  answer  has  been  given  (c) : 
"  It  must  be  owned  great  numbers  will  certainly  speak  truth 
without  an  oath ;  and  too  many  will  not  speak  it  with  one. 
But  the  generality  of  mankind  are  of  a  middle  sort, — neither  so 
virtuous  as  to  be  safely  trusted,  in  cases  of  importance,  on  their 
bare  word  ;  nor  yet  so  abandoned  as  to  violate  a  more  solemn 
engagement.  Accordingly,  we  find  by  experience  that  many  will 
boldly  say  what  they  will  by  no  means  venture  to  swear ;  and 
the  difference  which  they  make  between  these  two  things  is  often 
indeed  much  greater  than  they  should;  but  still  it  shows  the 
need  of  insisting  on  the  strongest  security.  When  once  men  are 
under  that  awful  tie,  and,  as  the  Scripture  phrase  is,  have  bound 
their  souls  with  a  bond  (Numb.  xxx.  2),  it  composes  their  passions, 
counterbalances  their  prejudices  and  interests,  makes  them  mindful 
of  what  they  promise,  and  careful  what  they  assert;  puts  them 
upon  exactness  in  every  circumstance  :  and  circumstances  are  often 
very  material  things.  Even  the  good  mighi,  be  too  negligent,  and 
the  bad  would  frequently  have  no  concern  at  all,  about  their  words, 
if  it  were  not  for  the  solemnity  of  this  religious  act." 

The  chief  arguments  brought  against  oaths,  however,  are  founded 
on  their  abuses.  One  of  the  greatest  of  these  is  the  investing  oaths 
icitit  a  conclusive  effect, — where  the  law  announces  to  a  person  whose 
life,  liberty,  or  property  is  in  jeopardy,  that  in  order  to  save  it  he 
has  only  to  swear  to  a  certain  indicated  fact.  This  was  precisely 

(z}  Devot.   lust.   Canon,  lib.  3,  tit.   9,  (b)  Benth.  Jud.  Ev.  bk.  2,  ch.  6. 

S  2-3.  (c)  Archbishop  Seeker,  as  cited  in  Rain 

(a)  Cod.  lib.  4,  tit.  1,  1.  2.  on  Facts,  211,  212. 
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the  case  of  the  wager  of  law  anciently  used  in  England  (d),  and  the 
system  of  purgation  under  the  canon  law  (e).  So,  in  the  civil  law, 
either  of  the  litigant  parties  might  in  many  cases  tender  an  oath, 
called  the  "decisory  oath,"  to  the  other;  who  was  bound,  under 
peril  of  losing  his  cause,  either  to  take  it,  in  which  case  he  obtained 
judgment  without  further  trouble,  or  refer  it  back  to  his  adversary, 
who  then  refused  it  at  the  like  peril,  or  took  it  with  the  like  prospect 
of  advantage.  The  judge  also  (be  it  remembered  there  was  no  jury) 
had  a  discretionary  power  of  deciding  doubtful  cases  by  means  of 
another  oath,  called  the  "  suppletory  oath,"  administered  by  him 
to  either  of  the  parties  (/).  With  reference  to  these,  one  of  the 
greatest  foreign  authorities,  who  to  the  learning  of  a  jurist  added 
the  practical  experience  of  a  judge,  expressed  himself  as  follows  (g) : 
"  I  would  advise  the  judges  to  be  rather  sparing  in  the  use  of  these 
precautions,  which  occasion  many  perjuries.  A  man  of  integrity 
does  not  require  the  obligation  of  an  oath  to  prevent  his  demanding 
what  is  not  due  to  him,  or  disputing  the  payment  of  what  he  owes  ; 
and  a  dishonest  man  is  not  afraid  of  incurring  the  guilt  of  perjury. 
In  the  exercise  of  my  profession  for  more  than  forty  years,  I  have 
often  seen  the  oath  deferred  ;  and  I  have  not  more  than  twice  known 
a  party  restrained  by  the  sanctity  of  the  oath  from  persisting  in 
what  he  had  before  asserted"  (//).  Another  great  abuse  of  oaths  is 
their  frequency.  Formerly  a  system  of  wholesale  swearing  pervaded 
every  part  of  the  administration  of  this  country  :  it  was  observed, 
"  a  pound  of  tea  cannot  travel  regularly  from  the  ship  to  the  con- 
sumer, without  costing  half  a  dozen  oaths  at  the  least "  (i)  ;  and 
nothing  was  more  common  than  for  persons  to  go  before  magis- 
trates and  take  voluntary  oaths  on  the  most  trivial  occasions.  The 
taking  of  oaths  before  justices  of  the  peace  in  matters  wherein  they 

(d)  3  Blackst.  Comm.  341.  and  suppletory  oaths  of  the  civilians.     In 

(e)  Devot.  lust.  Canon,  lib.  3,  tit.  9,  §  26,       France   the   decisory  oath  is  not  allowed 
n.  3  ;  4  Blackst.  Coiinn.  368.  in  criminal   cases  :    Bonnier,    Traite    des 

(/)  See  on  the  subject  of  these  oaths,  Preuves,  §  342,  2nd  Ed.,  who  says,  §  360, 

Dig.  lib.  12,  tit.  2  ;  Cod.  lib.  1,  tit.   1  ;  that   its   use  in   such  cases  may  be  con- 

Domat,  Lois  Civiles,  part.  1,  liv.  3,  tit.  6,  sidered  as  having  completely  disappeared 

§   6  ;    1  Ev.   Poth.  Oblig.  part  4,    ch.   3,  among  modern  nations.     Both  in  France 

§  4  ;  Bonnier,  Traite  des  Preuves,  §§  338-  and  by  the  modern  canon  law,  the  nupple- 

378,  2nd  Ed. ;  Calvin,  Lexic.  Jurid.  voc.  tonj  oath  is   confined  to  civil  cases  :  Id. 

"Juramentum,"    et     "  Jurisjur.    Usus  "  ;  §  378,  and  Devot.  Inst.  Canon,  lib.  3,  tit.  9, 

Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §§  23  et  §  26. 
neq.  (h)  See  further  §  166,  post,   where  the 

(g)  1  Ev.  Poth.  §831.     With  the  excep-  conviction  of  the  "long  judicial   experi- 

tion  of  those  cases  in  which  a  defendant  ence"  of   "  J.    M."   is  cited  to  the  same 

was  allowed  to  wager  his  law,  abolished  by  effect. 

the  Civil  Procedure  Act,  1833  (3  &  4  Will.  4,          (i)  Paley's    Moral    and    Political    Phi- 

c.  42),  the  common  law  of  England,  as  is  losophy,  bk.  3,  pt.  1,  ch.  16. 
well  known,  always  rejected  the  decisory 
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have  no  jurisdiction  is  prohibited  by  the  Statutory  Declarations 
Act,  1835  (k),  which  statute  substitutes  a  declaration  for  an  oath 
in  many  proceedings  of  an  extra-judicial  nature  (/). 

§  60.  Another  security  for  the  truth  of  evidence,  and  check  on 
the  action  of  fraud  and  perjury,  consists  in  the  establishment  by  law 
of  prescribed  forms,  to  be  observed  when  pre-appointed  evidence  is 
employed.  Of  these  the  principal  and  most  universal  is  that 
derived  from  the  use  of  icritiny.  The  superiority  in  permanence, 
and  in  many  respects  in  trustworthiness,  of  written  over  verbal 
proofs,  must  have  been  noticed  from  the  earliest  times, — "vox 
audita  perit  :  litera  scripta  manet."  The  false  relations  of  what 
never  took  place ;  and,  even  in  the  case  of  real  transactions,  the 
decayed  memories,  the  imperfect  recollections  and  wilful  misrepre- 
sentations of  witnesses ;  added  to  the  certainty  of  the  extinction, 
sooner  or  later,  of  the  primary  source  of  evidence  by  their  death, — 
all  show  the  wisdom  of  providing  some  better,  or  at  least  more 
lasting,  mode  of  proof  for  matters  which  are  susceptible  of  it,  and  are 
in  themselves  of  sufficient  consequence  to  overbalance  the  trouble 
and  expense  of  its  attainment.  "  La  force  des  preuves  par  ecrit," 
says  Domat  (m),  "consiste  en  ce  que  les  hommes  sont  convenus  de 
conserver  par  1'ecriture  le  souvenir  des  choses  qui  se  sont  passees, 
et  dont  ils  out  voulu  faire  subsister  la  memoire,  soit  pour  s'en  faire 
des  regies,  ou  pour  y  avoir  une  preuve  perpetuelle  de  la  verite  de  ce 
qu'on  ecrit.  Ainsi,  on  ecrit  les  Conventions,  pour  conserver  la 
memoire  de  ce  qu'on  s'est  prescrit  en  contractant,  et  pour  se  faire 
une  loi  fixe  et  immuable  de  ce  qui  a  ete  convenu.  Ainsi,  on  ecrit 
les  Testamens,  pour  faire  subsister  le  souvenir  de  ce  qu'a  ordonne 
celui  qui  avait  le  droit  de  disposer  de  ses  biens,  et  en  faire  une  regie 
a  son  heritier  et  a  ses  legataires.  Ainsi,  on  ecrit  les  Sentences,  les 
Arrets,  les  Edits,  les  Ordonnances,  et  tout  ce  qui  doit  tenir  lieu  de 
titre  ou  de  loi.  Ainsi,  on  ecrit  dans  les  Registres  publics  les  Manages, 
les  Baptemes,  les  actes  qui  doivent  etre  insinues  ;  et  on  fait  d'autres 
semblables  registres,  pour  avoir  un  depot  public  et  perpetuel  de  la 
verite  des  actes  qu'on  y  enregistre.  .  .  .  L 'ecrit  conserve  invariable- 
ment  ce  qu'on  y  confie,  et  il  exprime  rintention  des  personnes  par 
leur  propre  temoignage."  In  accordance  with  these  principles,  the 
policy  of  the  common  law  of  England  requires  that  the  proceedings 
of  Parliament  and  the  higher  courts  of  justice,  and  some  other  public 

(k)  5  &  6  Will.  4,  c.  62,  s.  13.  liament  and  jurors,   see  Oaths  Act,  1883 

(1)  As  to  promissory  ofiths,  see  Prorais-  (51  &  52  Viet.  c.  46). 

sory  Oaths  Act,  1868  (31  &  32  Viet.  c.  72) ;  (m)  Domat,  Lois  Civiles,  part.  1,  liv.  3, 

ami  as  to  affirmation  by  members  of  Par-  tit.  6,  §  2.     See  infra,  bk.  2,  pt.  3,  ch.  1. 
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matters  of  great  weight  and  importance,  shall  be  preserved  in 
written  records ;  and  that  many  acts,  even  among  private  individuals, 
must  be  done  by  deed  or  writing.  Thus,  the  sale  or  transfer  of  a 
ship,  or  of  any  share  therein,  must,  by  the  Merchant  Shipping  Act, 
1894  (57  &  58  Viet.  c.  60,  s.  24)..  reproducing  s.  55  of  the  repealed 
Merchant  Shipping  Act,  1854  (17  &  18  Viet.  c.  104),  be  by  writing  ; 
and  so  must  the  sale  or  assignment  of  a  copyright  (n),  while  a 
lease  of  any  tenements  or  hereditaments,  for  a  term  of  more  than 
three  years,  must  be  by  deed  (o)  ;  so,  the  promise  of  a  debtor  to  pay 
a  debt  barred  by  the  Statute  of  Limitations  is  void  unless  it  be 
made  in  writing,  and  be  signed  by  the  party  chargeable  thereon  (p). 
And  by  the  celebrated  "  Statute  of  Frauds"  (29  Car.  2,  c.  3),  any 
special  promise  by  an  executor  or  administrator  to  answer  damages- 
out  of  his  own  estate  ;  or  any  special  promise  by  one  person  to 
answer  for  the  debt,  default,  or  miscarriages  of  another ;  or  any 
agreement  made  by  any  person  upon  consideration  of  marriage  ;  or 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interests  in  or  concerning  them  ;  or  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof, — 
must  be  proved  by  some  memorandum  or  note  in  writing,  signed  by 
the  party  to  be  charged  therewith,  or  by  some  other  person  thereunto 
by  him  lawfully  authorised  (q).  This  statute  has  given  rise  to  much 
litigation,  and  a  high  legal  authority  has  stated  to  a  Select  Com- 
mittee of  the  House  of  Commons  that  it  must  be  allowed  that  some 
of  the  decisions  upon  it  are  most  extraordinary.  "  For  instance," 
observed  that  learned  counsel,  "  the  Statute  of  Frauds  says,  amongst 
other  things,  that  no  action  shall  be  brought  upon  any  promise  or 
consideration  of  marriage  unless  it  be  in  writing  and  signed,  and 
so  on.  Not  long  after  that  Act  was  passed,  an  action  for  breach  of 
promise  was  brought.  Of  course  the  consideration  is,  '  in  con- 
sideration of  the  defendant  promising  to  marry  the  plaintiff,  and 
the  plaintiff  promising  to  marry  the  defendant.'  The  promise  was 
by  word  of  mouth  in  that  case,  and  the  question  arose  whether 
that  came  within  the  meaning  of  the  Act  of  Parliament,  and  the 
Court  decided  that  it  did  not,  so  the  result  has  been  that  we  have 
had  those  actions  with  which  the  public  has  been  amused  from 
time  to  time"  (r).  It  may  be  observed,  however,  that  though  the 
weight  of  the  early  authorities  (s)  is  to  the  effect  that  the  promise 

(n)  Copyright  Act,  1842  (5  &  6  Viet.  (r)  See  evidence  of  Mr.  Joseph  Brown, 

c.  45).  K.C.,  before  the  Select  Committee  of  the 

(o)  Real  Property  Act,  1845  (8  &  9  Viet.  House  on  Acts  of  Parliament,  which  rc- 

c.  106),  s.  3.  ported  in  1875  :  Minutes  of  Evidence, 

(p)  9  Geo.  4,  c.  14,  s.  1.  Question  730. 

(q)  Sect.  4.  (s)   See   especially   Harrison    v.     Cage, 
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is  not  within  the  statute,  and  need  not  be  in  writing,  the  first 
decision  after  the  passing  of  the  Act  is  to  the  effect  that  it  is  within 
the  statute,  and  must  be  in  writing.  This  case  is  Philpott  v. 
Wallet  (t),  in  which  it  was  resolved,  upon  objection  taken  that  the 
statute  must  be  intended  of  promises  for  payment  of  money  upon 
marriages,  not  of  promises  to  many,  that  "  this  promise  is  directly 
within  the  words  and  not  out  of  the  intent  of  the  statute,  because 
the  promise  is  that  in  consideration  the  one  would  marry  the  other 
the  other  would  marry  him,  and  therefore  it  is  a  promise  in  con- 
sideration of  marriage."  It  is  treated,  however,  and  has  long  been 
treated  in  a  modern  work  of  authority  (u),  as  settled  law  that  the 
promises  need  not  be  in  writing,  and  not  even  the  House  of  Lords  (x), 
but  only  an  Act  of  Parliament,  can  be  expected  to  unsettle  this  law. 
As  we  shall  see  presently,  the  evidence  of  the  parties  themselves 
was  long  inadmissible  to  prove  the  contract  to  marry,  and  Parlia- 
ment, when  in  1869  it  made  such  evidence  admissible,  required 
corroboration  of  it ;  but  subject  to  that  qualification  the  law  is,  that 
whereas  writing  is  required  to  prove  a  contract  to  sell  1QL  worth 
of  goods,  the  contract  to  marry,  notwithstanding  its  enormous 
importance  both  to  the  spouses  themselves  and  to  third  persons, 
may  be  proved  by  word  of  mouth  alone — a  state  of  things,  too, 
which  is  perhaps  prejudicial  to  the  public. 

By  the  4th  section  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Viet, 
c.  71),  re-enacting  a  section  Q/)  of  the  same  statute  as  amended,  and 
with  immaterial  alterations  of  phraseology,  it  is  further  enacted,  that 
"  a  contract  for  the  sale  of  any  goods  of  the  value  of  10L  or  upwards 
shall  not  be  enforceable  by  action,  unless  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 

1  Lord  Raym.  at  p.  387,  where  at  the  end  S.  C.  sub  nom.  Philpot  v.   Walcot,  Skin, 

of  the  report  of  a  judgment  to  the  effect  24,  per  Wimlham,  Charlton,  and  Levinz, 

that   a  woman  may  sue  for  a  breach  of  JJ.     See  also  Coin.  Dig.  Action  upon  the 

promise  of  marriage,  it  is  said  :  "  Note,  it  case  in  Assuinpsit  (F.  3-). 

was  ruled  in  this  case  at  Norfolk  Summer  (u)  Roscoe's  Nisi  Prius  Evidence  :  see, 

Assizes  last  past   by    Ward,   Lord  Chief  e.g.,  the  17th  Edition  at  p.  492  by  Powell 

Baron,  that  this  promise  had  no  need  to  be  (1900),  citing  Bull.   .N.   P.  280  ;   Cork  \. 

in  writing,  by  the  Statute  of  Frauds  (29  Car.  Baker,  1  Str.  34;  and  Harrison  v.  Cage, 

•2,  c.  3),  s.  4.     And  Mr.  Northey  said  at  the  1  Ld.  Rayrn.  387. 

bar,  that  the  statute  intended  only  agree-  (x)  See  as  to  unwillingness  of  House  of 

ments  to  pay  marriage  portions,  and  that  Lords   to   overrule   long-accepted    though 

it  had  often  been  ruled  so  by  Holt,  Chief  absurd  decisions,  Foakes  v.  Beer,  9  App. 

Justice.     Quod  Holt   non  negavtt."     The  Cas.  605. 

same  was  afterwards  held  after  argument  (y)  Sect.  16  (marked  17  in  the  ordinary 

in  Cork  v.  Baker  (1738),  1  Str.  34,  it  being  copies).     "  Value  of  101."  was  substituted 

added  that  the  case  in  3  Lev.  "had  been  for  "priceof  101."  by  the  Statute  of  Frauds 

contradicted  by  later  resolutions,"  and  is  Amendment  Act,  1828  (9  Geo.  4,   c.  14, 

laid  down  in  Bull.  N.  P.  7th  Ed.  280.  commonly  called  Lord  Tenterden's  Act), 

(0  Philpott  v.  Wallet  (1682),  3  Lev.  65  ;  s.  7. 
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in  earnest  to  bind  the  contract  or  in  part  payment,  or  unless  some 
note  or  memorandum  in  writing  of  the  contract  be  made  and  signed 
by  the  party  to  be  charged  or  his  agent  in  that  behalf."  In  many 
cases  also  certain  forms  are  superadded  to  writing.  Thus,  it  is  of 
the  essence  of  a  deed  that  it  be  sealed  and  delivered  (z) ;  and  we 
shall  see  presently  (a)  that  the  observance  of  very  precise  forms  is 
required  in  the  case  of  a  will.  Nor  are  provisions  such  as  these  in 
any  way  peculiar  to  our  law  ;  for  the  Jews,  the  Romans,  and  the 
Anglo-Saxons  had,  and  most  modern  nations  have,  their  pre- 
appointed  evidence, — requiring  certain  acts  to  be  done  by  writing 
or  in  some  particular  way  (b). 

The  Statute  of  Frauds,  which  requires  so  many  contracts  to  be 
proved  by  writing  signed  by  the  party  to  be  charged,  being  passed 
previously  to  both  the  Union  with  Scotland  Act,  1706,  and  the 
Union  with  Ireland  Act,  1800,  does  not  apply  to  Ireland  or  Scotland. 
The  Irish  Parliament,  however,  had  in  7  Will.  3,  c.  12,  passed  an  Act 
in  all  important  parts  verbally  identical  with  it,  which  is  still  in 
force  in  Ireland,  with  the  exceptions  (1)  that  the  1st  section, 
invalidating  leases  for  three  years  or  more,  has  been  repealed  and 
replaced  by  the  Landlord  and  Tenant  (Ireland)  Act,  1860  (23  &  24 
Viet.  c.  154 ;  sect.  4  of  which  requires  deed  or  writing  for  the  creation 
of  any  tenancy  for  a  less  period  than  from  year  to  year) ;  and  (2)  that 
sect.  13,  corresponding  to  sect.  17  (or  16)  of  the  English  statute,  has 
been  repealed  and  replaced  by  sect.  4  of  the  Sale  of  Goods  Act,  1893. 
The  English  statute  also  applies  throughout  the  United  States  of 
America  with  little,  if  any,  variation  or  exception  (c),  and  the  same 


(z)  Finch,  Com.  Laws,  24  a.  Thayer,  in  his  recent  treatise  on  Evidence 

(a)  §  222,  infrci.  (1898),  speaks  of  it  (see  p.  180)  as  "that 

(/;)  See  a  variety  of  instances  collected  comprehensive,  but  strange,  and  very  un- 

iu  Greenleafs  Law    of  Evidence,   vol.    1,  English  piece  of  legislation,  the  Statute  of 

§  262,  n.  (3),  15th  Ed.  (1892)  by  Simon  Frauds."     In    1883   a   Statute  of  Frauds 

Greenleaf  Croswell,    at  p.   358.      And  for  Amendment  Bill  of  Mr.  Reid,  afterwards 

the  French   law,  see  Bonnier,   Traite  des  Attorney-General,    and    now    Sir    Robert 

Preuves,  part.  2,  liv.  2,  2nd  Ed.  Reid,  passed  a  second  reading  without  dis- 

(c)  See  Greenleaf,  15th  Ed.  §  262  ;  Kent's  cussion,  and  after  debate  failed  to  pass  a 

Commentaries,  12th  Ed.  by  Holmes,  vol.  2,  third   reading   by   47   votes   to   44.      See 

at  p.  494,  where  some  of  the  variations  are  Hansard,  vol.  282,  at  p.  862  ;  Bill  204  of 

given  in  the  notes,  and  it  is  said  that  the  1883  ;  Solicitors'  Journal  for  June    16th, 

statute   carries  its    influence  through  the  1883.     By    the  bill  it  was  proposed  that 

whole  body  of  our  [United  States]  civil  juris-  where  any  contract  ought  by  the  Statute  of 

prudence,  and  is  in  many  respects  the  most  Frauds  to  be  in  writing,  any  party  to  an 

comprehensive,    salutary,    and    important  action  against  whom  the  absence  of  writing 

legislative  regxilation  on  record,  affecting  should  be  relied  on  might  interrogate  the 

the  security  of  our  private  rights,  which  other  and  require  him  to  answer  upon  oath 

"  seems  to  have  been  intended  to  embrace  whether  the  same  was  made  and  what  were 

within  its  provisions  the  subject-matter  of  the   terms   thereof.     If  it   should   appear 

all   contracts."    On  the  other  hand,  Mr.  either  by   such   answer   or   otherwise  by 
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is  the  case  in  the  English  colonies.  It  is  believed  that  in  Scotland 
only,  amongst  all  English-speaking  countries,  is  the  statute,  or  a 
substantial  adaptation  of  it,  not  in  force.  As  for  its  effect,  the 
preamble  declares  the  object  of  the  legislature  in  passing  it  to  have 
been  "the  prevention  of  many  fraudulent  practices,  which  are 
commonly  endeavoured  to  be  upheld  by  perjury  and  subornation  of 
perjury."  Besides  preventing  these,  the  statute  has  abundantly 
supplied  the  inevitable  defects  of  memory,  and  no  such  substantial 
amendment  of  it  as  was  attempted  with  some  considerable  success 
by  high  authority  in  1883  appears  to  be  desirable  (d). 

§  61.  As  a  general  rule,  when  the  law  prescribes  forms  for  pre- 
appointed  evidence,  the  non-corupliance  with  them  is  fatal  to  the 
transaction,  and  the  whole  becomes  a  nullity.  "  Non  observata 
forma  infertur  adnullatio  actus  "  (e).  "  Forma  legalis,  forma  essen- 
tialis"(/).  "  Solemnitates  legis  sunt  observandae  "  (g).  Bentham 
recommends  that  this  should  be  reversed,  and  that  pointed  sus- 
picion, not  nullification,  should  be  the  result  (h)  ;  but  he  admits 
that  nullification  is  just  in  certain  cases  (/).  It  is  impossible  to 
deny  that  the  principle  under  consideration  may  be,  and  often  has 
been,  extended  beyond  the  limits  alike  of  usefulness  and  propriety  ; 
and  the  truth  and  good  sense  of  the  entire  matter  seem  contained 
in  the  following  observations  of  Sir  "W.  D.  Evans  (k)  :  "  The  interest 
of  society  is  greatly  promoted,  by  establishing  authentic  criteria  of 
judicial  certainty,  so  far  as  this  object  can  be  effectuated  without 
materially  interfering  with  the  claims  of  general  convenience. 
Where  the  acts  which  may  become  the  subject  of  examination  will 
admit  of  deliberate  preparation,  and  the  purposes  of  them  evince 
the  propriety  of  a  formal  memorial  of  their  occurrence,  more 
especially  when  they  are  from  their  nature  subject  to  error  and 
misrepresentation,  it  is  reasonable  to  expect  that  those  who  are 
interested  in  their  preservation  should  provide  for  it  in  a  manner 
previously  regulated  and  established,  or  that,  in  case  of  neglect, 
their  particular  interest  should  be  deemed  subordinate  to  the  great 
purposes  of  general  certainty.  But  it  is  also  certain  that  this 


admission  of  snch  }>arty  that  there  was  a  writing,  applies  to  Scotland  as  well  as  to 

contract  otherwise  sufficient  in  law.  such  England  and  Ireland, 

contract  was  to  be  deemed  a  good  contract  (e)  5  Co.  iv.  a;  12  Co.  7. 

in  law.  (/)  10  Co.  100  a. 

(d)  See  last  note.     It  may  be  observed  (g)  Jenk.  Cent.  1,  Gas.  22,  and  Cent.  3, 

that  s.  4  of  the  Sale  of  Goods  Act,  1893,  Cas.  45. 

which  reproduces  s.  17  of  the  Statute  of  (h)  2  Benth.  Jud.  Ev.  467,  487,  518. 

Frauds  in  its  requirement  that  a  sale  of  (i)  Id.  470. 

goods  above    10?.   in   value    must    be   in  (k)  2  Ev.  Poth.  142. 

B.E.  4 
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system  of  precaution  may  be  carried  too  far,  by  the  exaction  of 
formalities,  cumbersome  and  inconvenient  to  the  general  intercourse 
of  civil  transactions.  The  special  application  of  these  principles 
must  be  chiefly  governed  by  municipal  regulations ;  but,  as  a 
general  observation,  it  is  evident  that  the  great  excellence  of  any 
particular  system  must  consist  in  requiring  as  much  certainty 
and  regularity  as  is  consistent  with  general  convenience,  and  in 
admitting  as  much  latitude  to  private  convenience  as  is  consistent 
with  general  certainty  and  regularity.  It  may  be  added,  that  for 
these  purposes  every  regulation  should  be  attended  with  the  most 
indisputable  perspicuity ;  and  that  the  established  forms  should  be 
cautiously  preserved  from  any  intricacy  or  strictness  that  may  tend 
to  perplex  and  embarrass  the  subjects  which  they  were  designed 
to  elucidate,  and  to  endanger  and  destroy  the  substance  which  they 
were  instituted  to  defend." 

§  62.  Another  plan,  resorted  to  by  the  laws  of  most  nations 
for  guarding  against  misdecisions,  consists  in  the  repudiation  as 
witnesses  of  persons  whose  testimony,  either  from  personal  interest 
in  the  matter  in  dispute,  or  other  visible  cause,  seems  likely  to 
prove  untrustworthy.  This  is  the  recusatio  testis  of  the  civilians,  as 
distinguished  from  the  recusatio  judicis,  or  challenge  of  the  judge, 
and  in  our  law  is  called  "  The  Incompetency  of  Witnesses."  Its 
policy,  however,  has  been  seriously  doubted,  even  fiercely  attacked, 
in  modern  times  ;  and  much  has  been  said  and  written  on  both 
sides  of  the  question  (I).  Perhaps  the  true  view  of  this  matter  is 
that  the  principle  of  repudiation  should,  at  least  in  general,  be  con- 
fined to  pre-appointed  evidence.  There  is  a  great  difference  between 
the  rejection  of  evidence  and  the  rejection  of  witnesses.  Evidence 
may  fairly  be  rejected  when  it  is  so  remote  that,  to  allow  tribunals 
to  act  on  it,  would  invest  them  with  dangerous  or  unconstitutional 
power ;  or  when,  being  derivative  instead  of  original,  its  very  pro- 
duction carries  the  impress  of  a  fraudulent  suppression  of  better 
evidence  ;  or  when  its  disclosure  would  be  against  public  policy. 
But  the  testimony  of  casual  witnesses  to  a  fact — i.e.,  of  persons  who 
have  incidentally  witnessed  it — comes  under  none  of  these  heads. 
Such  witnesses  are  the  original  depositories  of  the  evidence ;  and  in 
many  cases  the  exclusion  of  their  testimony  would  be  to  exclude  all 
attainable  evidence  on  the  question  in  dispute,  and  to  offer,  by 
impunity,  a  premium  to  dishonesty,  fraud,  and  crime.  If  it  be 
said  that,  owing  to  personal  interest  in  the  matter  in  question, 

(I)  SeeBenth.-Tud.  Ev.  vol.  i.  pp.  3,  151,  Am.  Ev.  43-45;  Bonnier,  Trait <.'•  dcs 
152  ;  vol.  ii.  pp.  541,  542.  543,  and  bk.  9,  Preuves,  §§  225  etseq.,  275  ct  scq.,2n<\  Ed. 
pt.  3  ;  Tayl.  Ev.  §§  1210  et  scq.  ;  Ph.  & 
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unsoundness  of  mind,  deficiency  of  religion,  antecedent  misconduct, 
&c.,  their  evidence  is  likely  to  prove  unsafe,  the  answer  is,  that  any 
line  drawn  on  this  subject  must  necessarily  be  in  the  highest  degree 
arbitrary.  It  is  impossible  to  enumerate,  a  priori,  the  causes 
which  may  distort  or  bias  the  minds  of  men,  to  mis-state  or  pervert 
the  truth,  or  to  estimate  the  weight  of  each  of  these  causes  in 
each  individual  case  or  with  each  particular  person.  But  it  is 
very  different  with  pre-appointed  evidence,  where  parties  have  the 
power  to  select  their  own  witnesses.  To  such  parties  the  law  may 
fairly  say,  "  You  shall  for  this  purpose  select  persons  who,  from 
their  station,  occupation,  or  habits,  are  likely  to  be  of  more  than 
ordinary  intelligence,  knowledge,  or  trustworthiness  ;  if  you  do  not, 
you  must  take  the  consequences."  All  this  seems  a  natural  and  just 
development  of  the  great  principle — in  the  English  law  a  funda- 
mental one — that  requires  the  best  evidence  to  be  given,  and  is 
further  recommended  by  being  rarely  productive  of  injury  or 
inconvenience  (m). 

§  63.  But  whatever  the  real  value  of  this  plan  for  securing  the 
trustworthiness  of  evidence,  its  abuses  have  been  enormous.  In  the 
civil  and  canon  laws,  the  list  of  persons  liable  to  be  rejected  as 
incompetent  to  bear  testimony  was  so  large  that,  if  the  rules  of 
exclusion  had  not  been  qualified  or  evaded,  it  is  difficult  to  see  how, 
even  with  the  interrogation  of  parties  and  the  perilous  aid  of  the 
decisory  and  suppletory  oaths,  justice  could  have  been  adminis- 
tered at  all  (»)•  And  these  very  qualifications  and  evasions  gave 
rise  to  a  still  greater  evil,  which  shall  be  noticed  presently  (o). 
In  some  instances  entire  classes  were  rejected,  not  from  any 
distrust  of  their  veracity,  but  as  a  punishment  for  offences,  or  with 
the  view  of  affixing  a  stigma  on  religious  or  political  opinions.  The 
strongest  illustration  of  this  is  to  be  found  in  the  celebrated  consti- 
tution of  the  Greek  emperor :  by  which  Pagans,  Manichseans,  and 
members  of  some  other  sects  were  disqualified  from  giving  evidence 
under  any  circumstances ;  while  heretics  and  Jews  were  only  allowed 
to  do  so  in  causes  in  which  heretics  or  Jews  were  parties,  and,  except 
in  some  peculiar  cases  from  necessity,  could  not  bear  testimony 
against  orthodox  Christians  (p).  Similar  principles  prevailed  in 

(?H)  See  on  this  subject,  bk.  1,  pt.  1,  aud  §§  225  et  seq.,  considers  that  the  positive 

bk.  3,  pt.  2.  rejection  of  witnesses  was  rare  in  the  ancient 

(»t)  See  Dig.  lib.  22,  tit.  5;  Cod.  lib.  4,  Roman    law,   and  that   the    complicated 

tit.  20 ;  Huberus,  Prael.   Jur.  Civ.  lib.  22,  system  established  in  Europe  was  chiefly 

tit.  5;  Heinec.  ad  Pand.  pars  4,  §§  136-  the  work  of  the  middle  ages. 
140 ;  Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §§  13  (o)  See  infra,  §  74. 

et  seq.,  5th  Ed.;  Decret.   Greg.  IX.  lib.  2,  (p)  Cod.  lib.  1,  tit  5,  1.  21. 

tit.  20,    Bonnier,  in  his  Traitedes  Preuves, 

4—2 
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the  canon  law(</),  which  also,  as  might  have  been  expected, 
rejected  the  evidence  of  excommunicated  persons,  at  least  when 
tendered  against  such  as  were  orthodox  (;•).  Even  whole  races 
and  nations  have  occasionally  been  brought  within  the  pale  of 
exclusion  ;  as  in  some  parts  of  the  West  Indies  (s),  and  some  of 
the  United  States  of  America  (t),  where  the  evidence  of  a  negro 
slave  was  not  receivable  against  a  free  person ;  and  in  India,  where 
that  of  a  Hindoo  seems  not  to  have  been  receivable  against  a 
Mohammedan  (<t).  The  following  law  of  the  State  of  Alabama, 
passed  so  late  as  1852,  carried  the  matter  much  farther:  "Negroes, 
mulattoes,  Indians,  and  all  persons  of  mixed  blood,  descended  from 
negro  or  Indian  ancestors,  to  the  third  generation  included,  though 
one  ancestor  of  each  generation  may  have  been  a  white  person, 
whether  bond  or  free,  cannot  be  a  witness  in  any  cause,  civil  or 
criminal,  except  for  or  against  each  other "  (x).  Although  the 
English  law  never  went  so  far  in  this  respect  as  those  of  most  other 
countries,  yet  even  among  us  the  number  of  grounds  of  incompetency 
to  give  evidence  was  formerly  very  considerable.  They  have  been 
much  reduced  in  modern  times  by  the  decisions  of  the  judges  and 
the  interference  of  the  legislature  (y). 

§  64.  One  of  the  strangest  and  most  absurd  applications  of  this 
principle  was  the  rejecting,  or  at  least  regarding  with  suspicion,  the 
testimony  of  women  as  compared  with  that  of  men.  The  following 
law  is  attributed  to  Moses  by  Josephus :  "Let  the  testimony  of 
women  not  be  received,  on  account  of  the  levity  and  audacity  of 
their  sex"  (z), — a  law  which  looks  apocryphal  (a),  but  which 
even  if  genuine  could  not  have  been  of  universal  application  (b). 
The  Hindoo  code,  it  appears,  rejected  their  evidence  generally, 
if  not  absolutely  (c)  ;  as  likewise  did  the  Mohammedan  law,  in 


(q)  Lancel.  lust.  Jur.  Can.  lib.  3,  tit.  14.  (z)  Joseph.  Antiq.  Judaic,  lib.   4,  c.  8, 

§  11) ;  Ayl.  Par.  Jur.  Can.  Angl.  448  ;  De-  No.  15.     TVVO.IKUV  8e  /XT?  ea-rw  paprvpia,  5<a 

vot.  lust.  Canon,  lib.  3,  tit.  S),  §  13.  Kovcf>6rriTa  /col  Qpdffos  rov  yevovs  avrwv. 

(?•)  Lancel.  in  loc.  cit.  (a)   Independently  of  the  inspiration  of 

(s)  Browne's  Civil  Law,  vol.  i.  p.    107,  the  Pentateuch,  and  its  significant  silence 

n.  2nd  Ed.  ;  Shephard's  Colonial  Practice  on  the   subject,    the   style  of  this  law  is 

of  St.  Vincent,  61),  70.  widely  different  from  that  of  Moses. 

(/)   Appleton  on   Evidence,    App.    271,  (b)  See,  e.g.,    Dent.  xxi.   18-21.     Solo- 

275,  276,  277,  278.  inon,    also,    in   his   celebrated  judgment, 

(n)    See    Arbuthnot's    Reports    of    the  1  Kings,  iii.  16  ct  scq.,  seems  to  have  made 

Foujdaree  Udalut,   p.    1,  and  Preface,  p.  no  difficulty  about  receiving  the  statements 

xxiii. ;  Goodeve,  Evid.  113.  of  the  two  women. 

(x)  Appleton,  Evid.,  App.  275,  276.  (c)  See  Translation  of  Pootee.  ch.  3,  s.  8, 

(y)  On  the  subject  of  the  incompetency  in   Halhed's   Code  of  Geiitoo   Laws,  and 

»f  witnesses,  see  bk.  1,  pt.  2,  and  bk.  2,  Goodeve,  Evid.  87. 
pt.  1,  ch.  2. 
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charges  of  adultery,  and  in  some  other  instances  (</)•  ^>or  were 
these  merely  Asiatic  views.  The  law  of  ancient  Rome,  while 
admitting  their  testimony  in  general,  refused  it  in  certain  cases  (e). 
The  civil  and  canon  laws  of  mediaeval  Europe  seem  to  have 
carried  the  exclusion  much  farther  (/).  Mascardus  (g)  says, 
"Feniinis  plerumque  omnino  non  creditur,  ob  id  duntaxat,  quod 
sunt  feminae,  quae  ut  plurimum  solent  esse  fraudulentae,  fallaces,  et 
dolosae;"  and  Lancelottus,  in  his  Institutiones  Juris  Canonici  (h), 
lays  down  in  the  most  distinct  terms  that  women  cannot  in  general 
be  witnesses,  citing  the  language  of  Virgil,  "  Varium  et  mutabile 
semper  femina  "  (i), — not  the  only  instance  in  which  poetry  has 
been  invoked  to  justify  maxims  and  laws  indefensible  by  reason. 
That  these  rules  were  plastic  enough,  like  the  other  rules  of  those 
systems,  so  as  to  admit  many  exceptions,  may  easily  be  conceived  (k) ; 
but  the  following  extract  from  the  work  of  an  able  French 
jurist  of  our  time  shows  how  long  the  principle  held  its  ground 
on  the  continent  (/).  "  After  women  had  been  admitted  to  bear 
testimony  by  an  ordinance  of  Charles  VI."  (of  France)  "  of  the  15th 
Nov.,  1394,  it  was  long  before  their  evidence  was  considered  equiva- 
lent to  that  of  a  man.  Bruneau,  although  a  contemporary  of  Mde. 
de  Sevigne,  did  not  scruple  to  write,  in  1686,  that  the  deposition  of 
three  women  was  only  equal  to  two  men.  At  Berne,  so  late  as  1821, 
in  the  Canton  of  Vaud,  so  late  as  1824,  the  testimony  of  two  women 
were  required  to  counterbalance  that  of  one  man.  We  will  say 
nothing  of  the  minor  distinctions  with  which  the  system  was  com- 
plicated, such,  for  instance,  as  the  principle  that  a  virgin  was 
entitled  to  greater  credit  than  a  widow, — magit  creditor  virgin*  qutim 
vidiue."  In  the  edition  of  the  Institutiones  Canonicae  of  Devotus  (in), 
published  at  Paris  in  1852,  it  is  distinctly  stated  that,  except  in 
a  few  peculiar  instances,  women  are  not  competent  witnesses  in 
criminal  cases.  In  Scotland  also,  until  the  beginning  of  the  18th 
century,  sex  was  a  cause  of  exclusion  from  the  witness-box,  in  the 
great  majority  of  instances  (n).  Even  our  old  English  lawyers 


(d)  See  Gibbon's  History  of  the  Decline  (g)  Mascardus  de  Prob.  Concl.  763,  mi. 
and  Fall  of  the  Roman  Empire,  ch.  50;  2,  3. 

Hamilton's  Translation  of  Hedaya,  vol.  i.  (h)  Lib.  3,  tit.  14,  §§  14  and  15. 

p.  382;  Macnaghteu's Moolmmmedan  Law,  (i)  2En.  4,  569,  570. 

77  :  and  Arbuthnot's  Reports  of  the  Fonj-  (k)  See  Mascard.  in  loc.  cit. 

daree  Udalut,  p.  3.  (I)  Bonnier,  Traite  des  Prenves,  §  243, 

(e)  Dig.  lib.  22,  tit.  5,  1.  18.  2nd  Ed. 

(/)  Mascardus  de  Prob.  Concl.  763-765;  (HI)  Lib.  3,  tit.  9,  §  14. 

Lancel.  lust.  Jur.  Can.  lib.  3,  tit.  14,  §§  14  (n)  Hume,  Crini.  Law  of  Scotland,  vol. 

and  15;  Decret.  Gratian.  pars  2,  causa  33,  2.   pp.  339,  340;   Burnett,  Grim.   Law  of 

quwst.  5,  c.  17.     See  also  Heinec,  ad  Pand.  Scotland,  388-390  ;  20  How.  St.  Tr.  44,  n. 
pars  4,  §  127  (2). 
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occasionally  rejected  the  evidence  of  women,  on  the  ground  that  they 
are  frail  (o).  Sir  Edward  Coke  (p),  in  the  reign  of  Charles  L, 
without  a  single  note  of  dissent  or  disapprobation,  writes  thus:  "In 
some  cases  women  are  by  law  wholly  excluded  to  bear  testimony ; 
as  to  prove  a  man  to  be  a  villein  (</), — uiulieres  ad  probationem 
xtdtits  hominis  admitti  nan  debcnt."  It  seems  also  that  in  very  early 
times,  their  testimony  was  insufficient  to  prove  issue  born  alive,  so 
as  to  entitle  a  man  to  be  tenant  by  the  curtesy  (/•) ;  neither  could 
they  prove  the  summons  of  jurors  in  an  assize  (s). 

§  65.  One  of  the  most  obvious  modes  of  guarding  against  mis- 
decision  consists  in  the  exacting  a  certain  number  of  witnesses  or 
other  media  of  proof.  The  advantage  of  a  plurality  of  witnesses 
consists  in  this,  that  a  false  story  runs  great  risk  of  being  detected 
by  discrepancies  in  their  testimony,  especially  if  they  are  questioned 
skilfully  and  out  of  the  hearing  of  each  other  (£).  But,  however 
salutary  such  a  rule  may  be  in  countries  where  mendacity  and 
perjury  are  so  common  and  notorious  as  scarcely  to  be  looked  upon 
as  crimes  (it),  and  everywhere  in  some  cases  of  a  serious  and  peculiar 
nature,  it  is  certainly  not  based  on  any  principle  of  general  juris- 
prudence, and  wherever  so  considered  has  brought  immense  evils 
in  its  train  (#). 

§  66.  The  law  of  Moses  in  certain  criminal  cases,  and  the  New 
Testament  in  certain  ecclesiastical  matters,  require  two  witnesses ; 
whence  the  civilians  and  canonists  (the  latter  at  least)  inferred  a 
divine  command  to  exact  that  number  in  all  cases,  both  civil  and 
criminal  (y}.  The  text  of  the  Imperial  Code  is  positive  :  "Mani-feste 

(0)  Fitz.    Abr.   Villenage,  pi.  37  ;    Bro.       sort  of  witnesses  of  all  work,  as  in  London 
Abr.  Testmoignes,  pi.  30.  for    domestic    servants   and   workmen    in 

(2))  Co.  Litt.  6  b.  different  lines,  and  in  some  parts  of  Italy 

(q)  Ace.  Fitzh.  Abr.  Villenage,  pi.  37 ;  for  assassins.     Ireland,  whether  in  jest  or 

Bro.  Ab)\  Testmoignes,  pi.  30,  who  refers  in   earnest,    was  at  one   time  noted    for 

to  a  case  in  the  13  Edw.  I.  ;  Britton,  c.  breeding  a  class  of  witnesses,  known  for 

31.     See,  however,  the  case  on  the  eyre  of  trading  ones  by  a  symbol  of  their  trade, 

York,  in  the  13  Hen.  III.,  cited  by  Fitzh.  straws  sticking  out  of  their  shoes.     Under 

Villenage,  pi.  43.  the  Turkish  government,  it  seems  generally 

(7-)  See  Hargrave's  Co.  Litt.  29  b,  n.  5.  understood   that   the   trade   of  testimony 

(s)  Co.  Litt.  158  b.  exists  upon  a  footing  at  least  as  flourishing 

(1)  A  celebrated  application  of  this  prin-  as  that    of  any   other  branch   of  trade." 
ciple  is  to  be  found  in  the  story  of  Susannah  The  morals  of  mediaeval  Europe  are  well 
and  the  Elders,  in  the  Apocrypha.  known   to   have   been   very   low   on    this 

(u)  See  the  picture  drawn  by  Cicero,  in  subject  ;  and  all  accounts  agree  in  describ- 

his  oration  for  Flaccus,  of  the  profligacy  of  ing  hardened  perjury  as  still  rife  through- 

the  Greeks   in  this  respect.       "  In  some  out  the  East.     As  to  India,  see  Goodeve, 

countries,"  says  Ben tham,  3  Jud.  Ev.  168-  Evid.  238. 

169,  "  there  have  been  said  to  exist  a  sort  (x)  See  -infra,  §§  69  ct  scq. 

of  houses-of-call,   or  register  offices,  for  a  (y)  See  infra,  bk.  3,  pt.  2,  ch.  10. 
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sancinius,  ut  unius  oinnino  testis  responsio  non  audiatur  etiainsi 
praeclarae  curia?  honore  prsefulgeat  (z)  :  Sola  testatione  prolatam, 
nee  aliis  legitimis  adminiculis  causam  approbatam,  nullius  esse 
mornenti,  certum  est"  (a).  And  that  of  the  Decretals  runs  thus  (6): 
"  Licet  quaedam  sint  causa?  quae  plures  quam  duos  exigant  testes, 
nulla  est  tamen  causa,  quae  unius  testimonio  (quamvis  legitimo) 
terminetur."  Sometimes  even  this  was  insufficient.  Five  witnesses 
were  required  by  the  imperial  law  to  prove  certain  payments  (c) ; 
the  canon  law  occasionally  required  five,  seven,  or  more  witnesses 
to  make  full  proof  (d) ;  and  the  number  made  necessary  on  criminal 
charges,  brought  against  persons  in  office  in  the  church,  is  almost 
inc-redible  (e).  By  the  law  of  Mohammed,  a  woman  could  not  be 
convicted  of  adultery  unless  on  the  testimony  of  four  male  wit- 
nesses (J ) ,  and  his  successor,  the  Caliph  Omar,  decided,  with  reference 
to  this  law,  that  all  circumstantial  evidence,  however  proximate 
and  convincing,  was  of  no  avail,  and  that  the  four  male  witnesses 
must  have  witnessed  the  very  act  in  the  strictest  sense  of  the 
word  (</). 

§  67.  But  since  evidence  may  be  circumstantial  as  well  as  direct, 
the  system  would  have  been  imperfect,  had  not  the  number  of 


(z)  Cod.  lib.  4,  tit.  20,  1.  9,  §  1. 

(a)  Cod.  lib.  4,  tit.  20,  1.  4.  Bounier, 
in  his  Traite  des  Preuves,  §  241,  2nd  Ed., 
has  an  able  argument  to  show  that  this 
principle  was  not  established  in  the  Roman 
jurisprudence  until  the  time  of  the  Lower 
Empire,  and  had  its  origin  in  the  constitu- 
tion of  the  Emperor  Coustantiue,  Cod.  lib. 
4,  tit.  20,  1.  9,  §  1,  which  (Bonnier  thinks) 
converted  into  a  rule  of  law  what  had 
previously  been  laid  down  as  a  matter  of 
advice  and  caution.  See  further  on  this 
subject,  Huberus,  Prael.  Jur.  Civ.  lib.  22, 
tit.  3.  n.  2,  and  infra,  bk.  3,  pt.  2,  ch.  10. 

(6)  Decretal.  Greg  IX.  lib.  2,  tit.  20, 
c.  23. 

(c)  Cod.  lib.  4  tit!  20,  1.  18. 

(d)  Ayl.   Par.   Jur.   Can.   Aiigl.   444  ;  1 
Greenl.  Ev.  §  260  a,  notes,  7th  Ed.  ;  Evans 
v.  El-mis,  1  Roberts  Eccl.  R.  171. 

Fortescuf,  in  his  Treatise  de  Laud. 
Leg.  Augl.  cap.  32  (written  before  the 
Reformation),  tells  ns  of  a  '•  lex  Generalis 
Concilii,  qua  cavetur,  ut  nou  nisi  duodecim 
testium  depositioue  cardinales de  criminibus 
convincautur.''  Waterhouse,  in  his  Com- 
mentary on  Fortescue,  p.  405,  says  he  is 
not  aware  what  council  is  here  alluded  to, 
nor  have  we  been  able  to  find  it ;  but  he 


refers  to  the  2nd  Council  of  Rome,  under 
Sylvester,  as  given  in  the  Concilia  of 
Binius,  vol.  1,  pp.  315  and  318,  the  third 
chapter  of  which  contains  as  follows  :  "Non 
daiunabitur  prsesul,  nisi  in  septuaginta 
duobus,  neque  prsesul  summus  a  quoquam 
judicabitur,  quouiam  his  scriptuni  est : 
Xoii  est  discipulus  super  magi.strum.  Pres- 
byter autem.  nisi  in  quadraginta  quatuor 
testimonia  non  damnabitnr.  Diaconus 
autem  cardiue  constrictis  urbis  Romse,  nisi 
in  triginta  sex,  non  condemnabitnr.  Sub- 
diaconus,  acolythus,  exorcista,  lector,  nisi 
(sicut  scriptnm  est)  in  septem  testimonia 
filios  et  uxorem  habeutes,  oinnino  Christum 
pnedicantes,  sicnt  datur  mystica  veritas." 
In  the  laws  of  Hen.  I.  c.  5,  also,  there  is 
this  passage  :  ' '  Non  dampnetur  presul  nisi 
in  Ixxii.  testibus  ;  neque  presul  summus  a 
quoquam  judicetur.  Presbitcr  cardinalis 
nisi  in  xliiii.  testibus  non  dampuabitur ; 
diacouus  cardinalis  nisi  in  xxvi.  ;  sub- 
diaconus  et  infra  nisi  in  vii.  ;  nee  major  in 
minorum  impetitione  dispereat." 

(/)  Gibbon's  History  of  the  Decline  and 
Fall  of  the  Roman  Empire,  ch.  50.  See 
also  Goodeve,  Evid.  113. 

(g)  Gibbon,  in  loc. 
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circumstances  requisite  for  conviction  been  defined  with  the  same 
logical  precision.  Three  presumptions  at  least  were  therefore  con- 
sidered necessary  by  certain  doctors  of  the  civil  law ;  unless  they 
were  extremely  strong,  in  which  case  two  might  suffice  (/<) ;  and 
the  Austrian  legislature,  by  a  law  passed  so  late  as  1833,  but  now 
abolished,  prohibited  in  general  all  condemnation  from  circum- 
stances, unless  there  were  at  least  three.  The  climax  of  absurdity, 
however,  appears  in  the  code  which  until  recently  existed  in 
Bavaria.  Having  observed  that  inculpative  circumstances  are  of 
three  kinds — viz.,  antecedent  to  the  act,  as  preparations,  threats, 
&c. ;  concomitant,  as,  in  case  of  homicide,  a  weapon  of  the  accused 
found  near  the  dead  body;  and  subsequent,  as  flight  from  justice, 
attempt  to  suborn  witnesses,  and  the  like, — the  Bavarian  legis- 
lature ordained  that  some  circumstances  belonging  to  each  class 
must  be  proved  (i) . 

§  68.  There  is  unquestionably  no  branch  of  jurisprudence  whose 
principles  have  been  so  much  abused  and  pushed  beyond  their 
legitimate  limits  as  judicial  proof,  especially  with  regard  to  its 
exclusionary  rules.  This  arises  partly  from  its  having  been  com- 
paratively little  understood  in  former  times, — the  substantive 
branches  of  law  always  coming  to  perfection  before  the  adjective ; 
and  partly  from  artificial  rules  of  evidence  being  found  an  excellent 
shield  for  acts  which  it  is  not  desired  to  suppress,  but  which  it 
would  be  unsafe  or  scandalous  to  legalise.  In  such  cases  the  pro- 
hibiting the  act,  but  requiring  for  the  establishment  of  it  evidence 
so  peculiar,  either  in  quantity  or  quality,  as  to  render  condemnation 
practically  impossible,  is  the  ready  device  of  corrupt  legislation. 

Some  abuses  of  judicial  evidence  have  been  alluded  to  in  the 
course  of  this  Introduction  ;  and  we  purpose  to  conclude  it  by 
pointing  attention  to  two,  which,  owing  to  their  magnitude,  their 
prevalence,  and  the  danger  under  which  all  tribunals,  especially 
such  as  are  of  a  permanent  nature,  lie  from  them,  deserve  particular 
notice. 

§  69.  The  first  of  these  has  its  origin  in  a  natural  tendency  of 
the  human  mind  to  react,  or  turn  round  on  itself,  by  assuming  the 
convertibility  of  the  end  with  the  means  used  to  attain  it.  As 
connected  with  the  subject  before  us,  this  displays  itself  in  the 

(h)  Bonnier,  Traite  des  Preuves,  §  723,  Austria  and  Bavaria  are  taken  from  Bon- 

2nd  Ed,  nier,  Traite  des  Preuves,   §§  723  and  727, 

(i)  It  is  right  to  mention  that  the  state-  2nd  Kd. 
ments  here  made  relative  to  the  laws  of 


PART   H.j  JUDICIAL    EVIDENCE.  57 

creation  of  a  system  of  technical,  and,  as  it  were,  mechanical  belief, 
dependent  on  the  presence  of  instruments  of  evidence  in  some  given 
number  ;  and  which  has  with  great  truth  and  power  been  designated 
by  Bonnier,  in  his  Traite  des  Preuves  (k),  "  systeme  qui  tarifait  les 
temoignages,  au  lieu  de  les  soumettre  a  la  conscience  du  juge."  It 
is  strongly  illustrated  by  the  practice  of  the  civil  and  canon  laws  on 
the  continent  of  Europe,  thus  ably  described  by  the  eminent  French 
lawyer  just  quoted  (/) :  "  The  technical  rules  relative  to  testimonial 
proof  which  were  devised,  or  at  least  developed,  by  the  doctors  of 
the  middle  ages,  are  of  two  kinds.  Some  tend  to  exact  absolutely 
certain  conditions,  in  order  that  legal  conviction  may  exist,  while 
others,  still  more  extravagant,  tend  to  create  in  certain  cases  an 
artificial  legal  conviction  even  where  real  conviction  may  not  exist." 
"  If,"  he  adds  in  another  place  (in),  "the  rule  rejecting  the  testi- 
mony of  a  single  witness  was  not  perfectly  reasonable,  another 
principle,  dangerous  in  a  very  different  way,  was  that  which, 
creating  a  legal  conviction  altogether  artificial,  established  that  the 
concurrent  depositions  of  two  unsuspected  witnesses  must  neces- 
sarily induce  condemnation.  Here  the  application  of  the  texts  of 
the  Corpus  Juris  was  completely  mistaken  ;  for  such  a  logical  error 
was  never  professed  at  Eome,  or  even  at  Constantinople."  But  it 
was  exactly  suited  to  the  scholastic  and  super-subtle  spirit  of  more 
recent  times.  The  texts  of  the  code  and  of  the  decretal  being 
peremptory,  that  the  testimony  of  one  witness  could  not  be  acted 
on  under  any  circumstances  («),  and  that  two  were  sufficient  in  all 
cases  where  no  greater  number  was  expressly  required  by  law  (o), 
the  doctors  of  the  civil  and  canon  laws  hastily  (they  perhaps 
thought  logically)  inferred,  that  the  deposition  of  two  witnesses 
who  were  omni  exceptione  majores  amounted  to  proof;  and 
bestowed  on  it  the  name  of  full  proof, — "plena  probatio"  (p), — 
forgetting  that  proof  means  persuasion  wrought  in  the  mind,  and 
consequently  must  depend,  not  on  the  number  of  instruments  of 
evidence  employed,  but  on  their  force,  credibility,  and  concurrence. 
Nor  was  this  all.  If  the  testimony  of  two  witnesses  made  full 
proof,  that  of  one  must  be  a  half  proof,  which  they  called  "  semi- 
plena  probatio "  (q) ;  and  this  arithmetical  mode  of  estimating 

(k)  §  109,  2nd  Ed.  uumerus  testiura  non  adjicitur,  etiaiu  duo 

(1)  Id.  §  239.  sufficiuut :  plurulis  enim  elooutio  duorum 

(TO)  Boimier,  Traite  des  Preuves,  §  24?,  mnnero  contenta  est."  See  also  Heiiiec. 

2nd  Ed.     See  also  5  Beuth.  Jud.  Ev.  470,  ad  Pand.  pars  4,  §  143. 

^l-  (p)  Heiuec.  ad  Paiid.  pars  4,  §§  118 

(n)  Cod.  lib.  4,  tit.  20,  1.  9  :  "  Unius  and  143  ;  Mascard.  de  Prob.  Qusest.  11  ; 

oniniuo  testis  responsio  non  audiatur,  eti-  Ayl.  Par.  Jur.  Can.  Angl.  448,  544. 

anisi  pneelara;  curise  hcnore  praefulgeat.'1  (q)  Mascard.  in  loc.  cit.  ;  Ay].  Par.  Jur. 

(o)  Dig.  lib.  22,  tit.  5,  1.  12  :  "  Ubi  Can.  Angl.  444. 
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testimony  being  once  established,  it  was  extended  by  analogy  to 
presumptive  evidence,  so  that  the  subtilties  of  "  proof "  and  "  semi- 
proof "  ran  through  the  entire  judicial  system.  Thus  admissions 
extracted  by  torture  (?•),  entries  made  by  tradesmen  in  their  books 
to  the  prejudice  of  other  persons  (s),  an  oath  to  the  truth  of  his 
demand  or  defence,  administered  by  the  judge  to  the  plaintiff  or 
defendant  (t),  and  occasionally  even  fame  or  rumour  (u),  were 
recognised  as  semi-proofs, — two  such  usually  constituting  full 
proofs, — some  of  the  later  civilians,  feeling  the  absurdity  of  the 
position  that  the  probative  force  of  evidence  is  necessarily  repre- 
sented by  unity,  zero,  or  one  half,  introduced  a  sub-division  of 
semi-proof  into  semi-plena  major,  semi-plena,  and  semi-plena 
minor  (x)  ;  which,  in  all  probability,  only  served  to  make  matters 
worse,  by  rendering  the  system  more  technical.  And  a  like  rule 
was  sometimes  applied  to  the  credit  of  witnesses.  "  The  parliament 
of  Toulouse,"  says  Bonnier  (if),  quoting  another  French  author, 
"  has  a  peculiar  mode  of  dealing  with  objections ;  it  sometimes 
receives  them  according  to  their  different  quality,  so  that  they  do 
not  destroy  the  deposition  of  the  witness  altogether,  but  leave  it 
good  for  an  eighth,  a  quarter,  a  half,  or  three-quarters  ;  and  a  deposi- 
tion thus  reduced  in  value  requires  the  aid  of  another  to  become 
complete.  For  example,  if  on  the  depositions  of  four  witnesses 
objected  to,  two  are  reduced  to  a  half,  that  makes  one  witness ;  if 
the  third  deposition  is  reduced  to  a  fourth,  and  the  fourth  to  three 
quarters,  that  makes  another  witness,  and  consequently  there  is  a 
sufficient  proof  by  witnesses,  although  all  have  been  objected  to,  and 
suffered  in  some  degree  from  the  objections  taken." 

§  70.  So  iirmly  was  this  vicious  principle  worked  into  the  law  of 
France  that  in  the  great  legal  reform  which  took  place  in  that 
country  at  the  beginning  of  the  present  century,  it  was  deemed 
advisable  to  take  effective  measures  for  its  extirpation.  With  this 
view  the  Code  Napoleon  (z)  ordained,  that  in  criminal  cases  a  sort 

(?•)  Mascard.  de  Prob.  Concl.  1392.    See  (y)  Bonnier,  Traite  des  Preuves,  §  243, 

also  Bonnier,  Traite  des  Preuves,   §  241,  2nd  Ed.     This  practice  of  the  parliament 

•vcrs.  fin.,  2nd  Ed.  of  Toulouse  is  likewise  alluded  to  in  Bur- 

(s)  Heiuec.   ad  Paud.  pars  4,  §  134;  1  nett's  Grim.  Law  of  Scotland,  528.     It  is 

Ev.  Poth.  719.  worthy   of  remark  that  the  same  vicious 

(t)  1    Ev.    Poth. .  §§     719,    829,    834  ;  principle  was  at  one  period  creeping  into 

Heinec.  ad  Pand.  pars  3,  §§  28,  29.  the   jurisprudence   of   the   last- mentioned 

(u)  Mascard.  de  Prob.  Concl.  754,  755  ;  country,    which    borrowed   so   much  from 

Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  14,  §§  1  the  civil  law.     See  Hume's  Grim.  Law  of 

and  54  ;  Ayl.  Par.  Jur.  Can.  Angl.  444.  Scotland,  &c.,  vol.  2,   ch.   10,  pp.  293  et 

(x)  Heinec.   ad  Pand.    pars  4,    §   118;  seq.  and  19  How.  St.  Tr.  75  (n.). 

Kelemen,     Institutiones    Juris    Hnngariei  (z)  Code  d' Instruction   Griminelle,    liv. 

Privati,  lib.  3,  §§  98  and  100.  2,  tit.  2,  ch.  4,  sect.  1,  §  342. 
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of  general  instruction  should  be  read  to  every  jury  by  their  foreman, 
before  commencing  their  deliberations,  and  should  also  be  affixed  in 
large  letters  in  the  room  whither  they  retire  to  deliberate,  part  of 
which  is  as  follows  :  "La  loi  ne  demande  pas  compte  aux  jures  des 
moyens  par  lesquels  ils  se  sont  convaincus  ;  elle  ne  leur  prescrit 
point  de  regies  desquelles  ils  doivent  faire  particulierement  defendre 
la  plenitude  et  la  suffisance  d'une  preuve  ;  elle  leur  prescrit  de 
s'interroger  eux-memes  dans  le  silence  et  le  recueillement,  et  de 
chercher,  dans  la  sincerite  de  leur  conscience,  quelle  impression  ont 
faite  sur  leur  raison  les  preuves  rapportees  contre  1'accuse,  et  les 
moyens  de  sa  defense.  La  loi  ne  leur  dit  point,  '  Vous  tiendrez  pour 
vrai  tout  fait  attest?  par  tel  ou  tel  nombre  de  temoins;'  elle  ne  leur 
dit  pas  non  plus,  '  Vous  ne  reyarderez  pas  comme  sujfisammeut  etablie 
tout e  preuve  qui  ne  sera  pas  fonni'e  de  tel  proces  verbal,  de  telles  pieces, 
de  tant  d>-  temoins  ou  de  tant  d' indices : '  elle  ne  leur  fait  que  cette 
seule  question,  qui  renferme  toute  la  mesure  de  leurs  devoirs,  'Avez- 
rous  une  intime  conviction  /' '  This  seems  running  into  the  other 
extreme, — for  it  implies,  in  language  at  least,  that  the  jury  are  not 
confined  to  the  legal  evidence  adduced,  but  are  to  form  their  judg- 
ment on  whatever  they  know  of  themselves,  or  have  heard  elsewhere, 
or  believe,  respecting  the  matter  before  them.  However  this  may 
be,  the  French  civil  code  containing  no  analogous  provision,  Bonnier 
(in  1843  and  1852)  thought  it  necessary  to  consider  whether  in  civil 
cases  the  two  witnesses  are  still  required,  or  the  "  intime  convic- 
tion "  is  dispensed  with;  both  which  points  he  resolves  in  the 
negative  (a). 

v'ji  71,  72.  The  substitution  of  arithmetic  for  observation  and 
reasoning,  when  estimating  the  value  of  evidence,  is  not  confined  to 
past  ages.  Bentham,  in  his  work  on  Judicial  Evidence,  proposes  a 
plan,  or  "thermometer  of  persuasion,"  quite  as  extraordinary  as 
any  devised  by  the  civilians.  Its  fallacy  has  been  ably  exposed  by 
M.  Duniont,  his  French  translator,  and  it  is  no  longer  necessary  to 
do  more  than  mention  it  (6). 

$  73.  The  mathematical  calculus  of  probabilities,  or  "  Doctrine 
of  Chances,"  has,  as  is  well  known,  been  found  of  essential  service 
in  various  political  and  social  matters,  apparently  unconnected  with 

(a)  Bonnier,  Traite  des  Preuves,  §§  201,  of  proof    and  semi-proof.     See   Huberus, 

202,  and  2nd  Ed.  §§  241,   242.     It  is  but  Prael.   Jur.    Civ.   lib.    22,    tit.    3,    n.    2  ; 

justice  to  many  of  the  eminent  civilians  Heinec.  ad  Pand.  pars  4,  §  118. 

who   in   later   times   commented    on    the  (b)  See  the  scale  and  the  refutation  in 

Konian  law  to  state  that  they  were  per-  the  prior  editions  of  this  work,  ss.  71  and 

fectly  alive  to  the  absurdity  of  this  theory  7^. 
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the  exact  sciences.  The  modern  system  of  life  insurance,  in  parti- 
cular, almost  owes  its  existence  to  that  branch  of  mathematics. 
Among  other  things,  the  notion  presented  itself  of  applying  the 
calculus  of  probabilities  to  estimating  the  value  of  testimony  given 
in  courts  of  justice  (c), — an  object  sought  to  be  accomplished  by 
adapting  the  established  formulae,  which  express  the  probability  of 
the  concurrence  of  independent  events,  to  the  probability  of  the 
evidence  of  concurring  witnesses  or  independent  facts.  But  no  real 
analogy  exists,  in  this  respect,  between  judicial  testimony  and  life 
insurance,  or  other  matters  of  a  similar  nature.  In  the  latter  a 
series  of  facts  and  figures,  collected  by  long  and  accurate  observa- 
tion, and  carefully  registered,  supply  data  that  bring  the  subject 
within  the  range  of  mathematical  analysis, — a  condition  which 
wholly  fails  when  we  attempt  to  deal  practically  with  the  former  (d). 

§  74.  The  remaining  abuse,  if  less  monstrous  than  the  other  (<?), 
is  to  the  full  as  formidable,  and  is  sure  to  be  found  wherever  the 
rules  of  evidence  are  too  technical  or  artificial,  and  the  decision  of 
questions  of  fact  is  intrusted  to  a  judge,  instead  of  a  jury  or  other 
casual  tribunal.  Although  no  tribunal  could  venture  systematically 
to  disregard  a  rule  of  evidence,  however  absurd  or  mischievous, — 
this  would  be  setting  aside  the  law, — tribunals  may  occasionally 
suspend  the  operation  of  such  a  rule  without  risk,  and  even  with 
applause,  when  its  enforcement  would  shock  common  sense;  and 
the  upright  man  who  has  the  misfortune  to  be  judge  under  such  a 
system  either  relaxes  the  rule  in  those  cases,  or  carries  it  out  at 
all  hazards  under  all  circumstances.  The  unjust  judge,  011  the 
contrary,  converts  this  very  strictness  of  the  law  into  an  engine  of 
despotism,  by  which  he  is  enabled  to  administer  expletive  or  attri- 
butive justice  at  pleasure;  while  the  world  at  large  see  nothing  but 
the  exoteric  system,  little  suspecting  that  there  is  in  the  background 
an  esoteric  system  with  which  only  the  initiated  are  acquainted. 
When  a  rule  of  this  kind  militates  against  an  obnoxious  party,  the 
judge  declares  that  he  is  bound  to  administer  the  law  as  he  finds  it, 
that  it  is  not  for  him  to  overturn  the  decisions  of  his  predecessors, 
or  sit  in  judgment  on  the  wisdom  of  the  legislature ;  and  to  blame 
him  for  this  is  impossible.  But  when  the  party  against  whom  the 

(c)  Laplace,     Essai    Philosophique    sur  (d)  The  fundamental  principle  on  which 

les  Probabilit&,  5th  Ed.  ;    Lacroix,  Calcul  the  calculus  of  probabilities  rests  is,  that 

des   Probability's,    Paris,    1833;     Poisson,  -in  order  to  determine  the  probability  of  an 

Recherches  sur  la  Probabilite  des  Jugeniens  event,  ivc  must  take  the  ratio  of  the  favo/cr- 

en  matiere  civile  ct  en  nmtiere  criminelle,  able  chances  or  cases  to  all  the  possible  cases 

&c.   Paris,   1837;    and  the   article   "Pro-  which  in  our  judgment  may  occur. 

bability  "  in  the  Encyclopaedia  Britannica.  (c)   Vide  mprd,  §  69  ct  seq. 
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rule  presses  is  a  favoured  one,  the  judge  discovers  that  laws  were 
made  for  the  benefit  of  men,  not  their  ruin,  that  technical  objections 
argue  an  unworthy  cause,  and  that  the  first  duty  of  every  tribunal 
is  to  administer  substantial  justice  at  any  price. 

§  75.  We  have  thus  endeavoured  to  explain  the  principles  on 
which  judicial  evidence  is  founded,  to  demonstrate  its  utility  and 
necessity,  and  point  out  the  chief  abuses  to  which  it  is  liable.  The 
peculiar  system  existing  in  any  particular  place  will  of  course 
depend  much  on  the  substantive  municipal  law  with  which  it  is 
connected,  the  customs  and  habits  of  society,  and  the  standard  of 
truth  among  the  population.  In  this  it  only  shares  the  fate  of  laws 
in  general ;  of  which  it  has  been  truly  said,  "  Perpetua  lex  est, 
nullam  legem  humanam  ac  positivam  perpetuam  esse  "  (/).  "  Leges 
naturae  perfectissima?  sunt  et  imniutabiles  :  Leges  hurnanse  nas- 
cuntur.  vivunt,  et  moriuntur  "  (g). 

$  76.  Having  now  treated  of  evidence  in  general,  and  of  judicial 
evidence  as  distinguished  from  it,  we  proceed  to  the  more  immediate 
object  of  the  present  work, — the  system  of  judicial  evidence 
established  by  the  common  law  of  England,  for  the  use  of  its 
ordinary  and  regular  tribunals,  on  the  trial  of  facts  in  question 
before  them,  known  in  practice  by  the  title  of  "  The  Law  of  Evidence." 
It  is  necessary  to  be  thus  precise,  for  several  other  kinds  of  evidence 
are  observable  in  our  jurisprudence.  By  sundry  statutes,  also, 
peculiar  modes  of  proof  are  either  prescribed  or  permitted  in  certain 
proceedings. 

§  77.  "  The  Law  of  Evidence  "  will  be  best  understood  by  treating 
of  it  under  the  four  following  heads ;  and  the  present  work  is 
divided  into  five  Books  accordingly,  treating  of, — 

I.  The  English  Law  of  Evidence  in  general. 
II.  Instruments  of  Evidence. 

III.  Rules  regulating  the  Admissibility  and  Effect  of  Evidence. 

IV.  Forensic  Practice  and  Examination  of  Witnesses. 

V.  Leading  Propositions  of  the  English  Law  of  Evidence  (h). 

Before  dealing  with  these  in  then-  order,  it  may  be  well  to  set 
out  here  the  leading  maxims  applicable  to  the  law  of  evidence. 
They  are  these  : — 

Optimtts  inter  pres  rerum  nsus. 

Cnilibet  in  sua  arte  perito  est  credendum. 

(f)  Bacou,  Max.  sub  reg.  19.  (h)  Added  by  the  present  editor. 

(g)  Calvin's  case,  7  Co.  25  a. 
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Omnia  prtesanuinttir  contra  spoliatorem. 

Omnia  preesumuntur  rite  et  solemniter  esse  acta. 

Res  inter  olios  acta  alteri  nocere  non  debet. 

Nemo  tenetur  seipsum  accusare. 

The  above  six  maxims  may  with  advantage  be  studied  in  the 
tenth  chapter  of  Broom's  Legal  Maxims,  of  which  the  7th  edition 
appeared  in  1900. 


BOOK    I. 

THE    ENGLISH    LAW    OF    EVIDENCE    IN    GENERAL. 

Division  of  the  Subject. 


§  78.  THIS  Book  consists  of  two  Parts.  In  the  first  it  is  proposed 
to  take  a.  general  view  of  the  English  law  of  evidence ;  the  second 
will  be  devoted  to  the  history  of  its  rise  and  progress,  with  some 
observations  on  its  actual  state  and  prospects. 


PART    I. 
GENERAL  VIEW  OF  THE  ENGLISH  LAW  OF  EVIDENCE. 


Grounds  of  judicial  evidence  in  general 
Characteristic.?  of  the  English  system 

1.  Admissibility,     matter     of     law, 

Weight,  matter  of  fact      .     .     . 

2.  Common-law  tribunal  for  dec-idiny 
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'2.  As  to  evidence  extra  causa m 
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DENCE   in    causa, — The  best 
evidence  must  be  given .     .     . 
This  rule  often  misunderstood   . 
Three  chief  applications  of  it  . 
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decide  facts  OH  their  per- 
sonal knowledge 
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§  79.  THE  necessity  for  judicial  evidence,  as  distinguished  from 
natural  or  moral  evidence,  has  been  shown  in  the  Introduction  to 
this  work  to  arise  out  of  the  nature  of  municipal  law  and  the 
functions  of  judicial  tribunals.  The  limitations  which  can  properly 
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be  imposed  by  municipal  law,  on  tribunals  investigating  facts,  were 
there  traced  to  the  following  principles  :  First,  the  maxim  "  Optima 
est  lex,  quse  minimum  relinquit  arbitrio  judicis  "(a), — the  power  of 
tribunals  would  be  absolute,  if  bounds  were  not  set  to  their  discretion 
in  declaring  facts  proved  or  disproved.  Secondly,  the  necessity  for 
speedy  action  in  tribunals ;  which  renders  it  part  of  the  duty  of  the 
legislator  to  supply  rules  for  the  disposal  of  all  matters  which  come 
before  them,  however  difficult  or  even  impossible  it  may  be  to  get  at 
the  truth.  Thirdly,  the  evils  that  would  arise  from  considering 
only  the  direct,  and  disregarding  the  collateral,  consequences  of 
decisions.  Lastly,  the  difference  between  the  investigation  of  his- 
torical truth  and  of  the  facts  which  come  in  question  in  courts  of 
justice, — the  characteristic  dangers  to  which  the  latter  is  exposed, 
requiring  that  characteristic  securities  should  be  framed  to  meet 
them.  It  was  further  shown  that  while  these  principles  may  be,  and 
frequently  have  been,  overstepped  and  pushed  beyond  their  legitimate 
limits,  the  chief  abuses  to  be  guarded  against  b}7  the  legislator  in 
dealing  with  judicial  evidence  are  twofold.  First,  the  creation  of  a 
technical  and  artificial  system  of  belief,  dependent  on  the  presence 
of  evidence  in  some  particular  quantity,  without  regard  to  its  weight 
and  credibility ;  and,  secondly,  the  establishment  of  rules  too  strin- 
gent and  technical  to  be  always  enforced,  which  a  dishonest  or 
prejudiced  tribunal  would  consequently  be  enabled,  without  danger 
to  itself,  to  insist  on  or  relax,  according  to  its  interest,  pleasure,  or 
caprice. 

§  80.  The  characteristic  features  of  the  English  common-law 
system  of  judicial  evidence,  like  those  of  every  other  system,  are 
essentially  connected  with  the  constitution  of  the  tribunal  by  which 
it  is  administered,  and  may  be  stated  as  consisting  of  three  great 
principles:  1.  The  admissibility  of  evidence  is  matter  of  law,  but 
the  weight  or  value  of  evidence  is  matter  of  fact.  2.  Matters  of 
law,  including  the  admissibility  of  evidence,  are  proper  to  be 
determined,  by  a  fixed,  matters  of  fact  by  a  casual,  tribunal ;  but 
this  is  a  principle  which  found  little  favour  with  the  Court  of 
Chancery,  and  has  gradually  become  a  less  integral  part  of  the 
whole  English  system.  3.  In  determining  the  admissibility  of 
evidence,  the  production  of  the  best  evidence  should  be  exacted. 
We  propose  to  consider  these  in  their  order,  and  will  afterwards 
notice  two  other  remarkable  features  of  our  system,  less  character- 
istic indeed,  but  exercising  a  most  powerful  influence  in  extracting 

(a)  Bac.  tie  Augni.  Sclent,  lib.  8,  c.  3,  tit.  1,  Aphorism,  46. 
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truth  and  securing  rectitude  of  decision ;  namely,  the  mode  in 
which  evidence  is  received  by  our  tribunals,  and  the  publicity  of 
our  judicial  proceedings. 

§  81.  The  first  of  the  three  may  be  despatched  in  a  few  words ; 
as  the  least  reflection  will  show  how  absurd  it  would  be  in  any 
legislator  to  attempt  to  lay  down  rules  for  estimating  the  credit  due 
to  witnesses,  or  the  probability  of  every  fact  which  may  present 
itself,  in  the  innumerable  combinations  of  nature  and  human 
action  (6).  The  reliance  to  be  placed  on  the  statements  of  witnesses, 
and  the  inferences  to  be  drawn  from  facts  proved,  must  therefore 
be  left  for  the  most  part  to  the  sagacity  of  tribunals.  But  even 
here,  for  the  reasons  already  given,  some  limits  must  be  imposed  ; 
and  the  same  causes  which  render  artificial  rules  of  evidence 
essential  to  the  administration  of  justice  show  that  those  rules 
ought  as  far  as  possible  to  partake  of  the  nature  of  other  rules 
of  municipal  law(c).  And  however  constituted  the  tribunal,  but 
especially  when  it  is  of  the  mixed  form  that  will  be  described 
presently,  the  true  line  seems  to  be,  that  the  rules  of  law  on  this 
subject  ought  in  general  to  be  confined  to  the  admissibility  of  proof, 
leaving  its  ici'if/ht  to  the  appreciation  of  the  tribunal. 

§  82.  Sec9ndly,  the  Court  of  Chancery,  following  the  practice  of 
the  civil  law,  always  decided  questions  of  fact  without  the  assist- 
ance of  a  jury,  except  where  a  legal  right  came  into  question,  when 
it  "  directed  an  issue  "  to  a  court  of  common  law.  Justices  of  the 
peace,  too,  have  been  empowered  since  the  time  of  Edward  the 
Third  to  convict  persons  summarily  for  trivial  offences.  But  the 
ordinary  common-law  tribunal  for  deciding  issues  of  fact  consists 
of  a  court  composed  of  one  or  more  judges,  learned  in  the  law  and 

{b)  The  following  passage  from  the  nullo  certo  rnodo  satis  definiri  potest :  sicnt 
Digest  is  commonly  cited  in  proof  and  non  semper,  ita  srepe  sine  publicis  monu- 
Ulustratiou  of  this  :  "D.  Hadiiauus  Yivio  mentis  cujusque  rei  veritas  deprehenditur  : 
Varo  Legato  provincial  Cilicia3.  rescripsit,  alias  numerus  testium,  alias  dignitas  et 
earn,  qui  judicat,  magis  posse  scire,  quanta  auctoritas  :  alias  veluti  consentiens  fama 
fides  habenda  sit  testibus.  Vcrba  epistolse  contirmat  rei,  de  qua  quaeritur,  fidcm.  Hoc 
h£ec  sunt :  '  Tu  magis  scire  potes,  quanta  ergo  solum  tibi  rescribere  possum  sum- 
fides  habenda  sit  testibus :  qui,  et  cuj«s  matim,  non  utique  ad  unam  probationis 
dignitatis,  et  cujus  testimationis  sint :  et  qui  speciem  cognitionem  statim  alligari  debere: 
simplicitcr  visi  sint  dicere,  utrum  unum  sed  ex  seuteutia  animi  tui  te  aestimare 
eundemque  meditatum  sermonem  attu-  oportere,  quid  aut  credas,  aut  parum  pro- 
leriut ;  an  ad  ea,  qua;  interrogaveras,  ex-  batnm  tibi  opinaris."  Idem  Divus  Had- 
tempore  verisimiiia  responderint.'  Ejusdem  rianus  Junio  Eufino  Procousuli  Macedonia; 
quoque  Principis  extat  rescriptum  ad  rescripsit,  '  testibus  se,  non  testimoniis 
Valerium  Verumdeexcutienda  fide  testium,  crediturum.' "  Dig.  lib.  22,  tit.  5,1.3,. 
in  hax:  verba  :  '  Qure  argunienta  ad  quern  §§  1 ,  2,  S. 
niodum  probandae  cuique  rei  sufficiaut,  (c)  Introd.  pt.  2. 
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armed  with  its  authority ;  assisted  by  a  jury  of  twelve  men,  un- 
learned in  the  law,  taken  indiscriminately  from  among  the  people 
of  the  county  where  the  venue  is  laid,  and  possessing  property 
to  a  denned  amount.  In  some  few  instances  the  trial  was,  at 
common  law,  by  the  court  without  a  jury ;  i.e.,  trial  by  the  record, 
inspection,  certificate,  and  witnesses  (d) .  And  modern  legislation 
has  to  a  very  considerable  extent  allowed  the  parties  to  dispense 
with  a  jury.  Thus  the  County  Courts  Act,  1888  (51  &  52  Viet. 
c.  43,  ss.  100,  101,  re-enacting  s.  69  of  the  original  County  Courts 
Act  of  1846),  empowers  judges  of  county  courts  to  try  questions 
of  fact  without  a  jury,  provided  neither  party  to  the  action  requires 
a  jury  to  be  summoned ;  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Viet.  c.  125,  s.  1),  enabled  the  court  or  a  judge  to  try 
causes  without  a  jury,  if  the  parties  by  consent  in  writing  em- 
powered them  to  do  so  ;  and  the  Eules  of  the  Supreme  Court 
(Order  XXXVI.,  Rule  2)  prescribe  that  (subject  to  certain  rights  of 
the  parties  to  demand  a  jury)  actions  maybe  tried  and  heard,  either 
before  a  judge  or  judges ;  or  before  a  judge  sitting  with  assessors  ; 
or  before  a  judge  and  jury;  or  before  an  official  or  special  referee, 
with  or  without  assessors.  In  addition  to  this,  the  jurisdiction  of 
justices  of  the  peace  has  been  widely  extended  by  a  series  of 
statutes  dealing  with  particular  matters,  and  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Viet.  c.  49),  further  increases  a 
power  previously  given  to  convict  summarily  for  indictable  offences. 
Where  the  trial  is  by  jury,  jurors  may  be  challenged  by  the 
litigant  parties  for  want  of  the  requisite  qualifications,  as  well 
as  for  certain  causes  likely  to  exercise  an  undue  influence  on  their 
decision ;  in  addition  to  which,  persons  accused  of  treason  or  felony 
are  allowed  to  challenge  peremptorily  without  cause,  the  former  as 
many  as  thirty-five,  the  latter  twenty,  of  the  panel.  The  court  is 
charged  with  the  general  conduct  of  the  proceedings :  it  decides  all 
questions  of  law  and  practice,  including  the  admission  and  rejection 
of  evidence,  and  when  the  case  is  ripe  for  adjudication,  sums  it  up 
to  the  jury, — explaining  the  questions  in  dispute,  with  the  law  as 
bearing  on  them  ;  pointing  out  on  whom  the  burden  of  proof  lies ; 
and  recapitulating  the  evidence,  with  such  comments  and  observa- 
tions as  may  seem  fitting.  Moreover, — as  the  decisions  of  tribunals 
on  questions  of  fact  ought  to  be  based  on  reasonable  evidence,  and 
when  the  facts  are  undisputed,  the  decision  as  to  what  is  reason- 
able is  matter  of  law,  and  consequently  within  the  province  of  the 
court  (e), — it  follows  that  it  is  the  duty  of  the  court  to  determine 

(d)  3  Blackst.  Comm.  330.  (e)  Michcll  v.    Williams,    11  M.  &  W. 

205,  216,  per  Aldersou,  B. 
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whether,  assuming  all  the  facts  proved  by  the  party  on  whom  the 
burden  of  proof  lies  to  be  true,  there  is  any  evidence  on  which  the 
jury  could  properly — /.*.'.,  without  acting  unreasonably  in  the  eye 
of  the  law — decide  in  his  favour.  And  if  there  be  not,  then  the 
judge  ought  to  withdraw  the  question  from  the  jury,  and  direct 
a  non-suit,  if  the  onus  is  on  the  plaintiff;  or  direct  a  verdict  for 
the  plaintiff,  if  the  onus  is  on  the  defendant  (/).  "  Whether  there 
be  any  evidence,  is  a  question  for  the  judge.  Whether  sufficient 
evidence,  is  for  the  jury  "  (</).  On  the  other  hand,  the  decision  of 
the  facts  in  issue  is  the  exclusive  province  of  the  jury,  who  are 
therefore  to  hear  the  evidence  and  the  comments  made  on  it,  to 
determine  the  credit  due  to  the  testimony  of  the  witnesses,  and  to 
draw  all  requisite  inferences  of  fact  from  the  evidence.  This  division 
of  the  functions  of  the  judge  and  jury  is  expressed  by  the  maxim, 
'•  Ad  qusestionem  facti  non  respondent  judices;  ad  quaestionem  juris 
non  respondent  jura  tores  "  (/«)•  Thus,  where  the  defendant,  in  an 
action  for  malicious  prosecution,  gives  evidence  to  prove  reasonable 
and  probable  cause,  it  is  for  the  jury  to  find  the  facts ;  and  it  is  for 
the  judge  to  decide,  as  matter  of  law,  whether  the  facts  proved 
amount  to  reasonable  and  probable  cause  (i).  But  the  above 
maxim  must  be  taken  with  these  limitations, — 1st.  Facts  on  which 
the  admissibility  of  evidence  depends,  are  determined  by  the  court, 
not  by  the  jury  (k).  Thus,  whether  a  sufficient  foundation  is  laid 
for  the  reception  of  secondary  evidence,  is  for  the  judge  (I) ;  and 
if  the  competency  of  a  witness  turns  on  any  disputed  fact,  he  must 
decide  it  (m).  So,  whether  a  confession  in  a  criminal  case  is 
receivable  (n) ;  and  whether,  on  a  charge  of  homicide,  a  dying 
declaration  was  made  by  the  deceased,  at  a  time  when  he  was 
under  the  conviction  of  his  impending  death,  in  which  case  alone 


(/)  Per  "Willes,  J.,  delivering  the  judg- 
ment of  the  court  in  Ryder  v.  Wombwell 
(in  Cam.  Scac. ),  L.  R.  4  Ex.  32,  38  ;  aiid 
see  Dublin,  <L-c.  Railway  Company  v.  Slat- 
ten/,  L.  R.,  3  App.  Gas.  1155,  in  connection 
with  which  may  well  be  studied  the  obser- 
vations in  Thayer's  "  Preliminary  Treatise 
on  Evidence  at  the  Common  Law,"  at 
pp.  359,  360. 

(g)  Carpenters'  Company  v.  Hay  ward,  1 
Dougl.  374,  375,  per  Duller,  J.  See  also  1 
Phil.  Ev.  4,  10th  ed.  ;  R.  v.  Smith,  Leigh 
&  Cave,  C.  C.  607. 

(h)  This  maxim  is  frequent  in  our  old 
books  ;  Co.  Litt.  155  b,  226  a,  295  b  ;  8 
Co.  155  a  ;  9  Id.  13  a,  25  a  ;  11  Id.  10  b, 
A  augh.  149,  &c.  &c.  ;  but  many  of  our 
readers  will  probably  be  surprised  to  find 


that  it  has  also  been  long  known  on  the 
continent.  See  Bounier,  Traite  des  Preuves, 
§74. 

(i)  Panton  v.  Williams  (in  Cam.  Scac.}, 
2  Q.  B.  169. 

(k)  Bartlett  v.  Smith,  11  M.  &  W.  433, 
485-486.  per  Parke,  B.  ;  Cleave  v.  Jane*,  1 
Exch.  421  ;  Bennison  \.  Jewison,  12  Jur. 
485  ;  Doe  d.  Jenkins  v.  Daries,  10  Q.  B. 
314  ;  Boyle  v.  Wiseman,  V  Exch.  360. 

(I)  Bennison  v.  Jewison,  12  Jur.  485, 
per  Alderson,  B. 

(m)  Bartlett  v.  Smith,  11  M.  i  W.  483, 
486,  per  Parke,  B.  ;  R.  v.  Hill,  2  Den. 
C.  C.  254. 

(n)  B.  v.  Warringham,  2  Den.  C.  C. 
447,  n.  ;  15  Jur.  318. 
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it  is  admissible  (o).  And  it  seems  the  better  opinion  that,  for  the 
purpose  of  determining  such  collateral  questions,  the  judge  is 
not  restricted  to  legal  evidence  (;>).  2ndly.  The  jury  thus  far 
incidentally  determine  the  law,  that  their  verdict  is  usually 
general, — i.e.,  guilty,  or  not  guilty,  for  the  plaintiff,  or  for  the 
defendant, — such  a  verdict  being  manifestly  compounded  of  the 
facts,  and  the  law  as  applicable  to  them.  But  although  the  jury 
have  always  a  right  to  find  a  verdict  in  this  form,  yet  if  they  feel 
any  doubt  about  the  law,  or  distrust  their  own  powers  of  applying 
it,  they  may  find  the  facts  specially,  and  leave  the  court  to 
pronounce  judgment  according  to  law  on  the  whole  matter  (q). 

Errors  committed  by  the  court,  either  in  matters  of  law  or  in 
admitting  or  rejecting  evidence,  and  occasionally  in  matters  of 
practice,  are  corrected  by  application  to  a  superior  tribunal. 
Formerly,  where  evidence  had  been  improperly  admitted  or 
rejected,  a  new  trial  was  granted,  unless  it  was  clear  that  the 
result  would  not  have  been  affected ;  but  this  rule  is  reversed  by 
the  present  Eules  of  the  Supreme  Court,  which  prescribe  that  "  a 
new  trial  shall  not  be  granted,  on  the  ground  of  the  improper 
admission  or  rejection  of  evidence,  unless  in  the  opinion  of  the 
court  to  which  the  application  is  made,  some  substantial  wrong 
or  miscarriage  has  been  thereby  occasioned  in  the  trial  of  the 
action  "(r).  In  criminal  cases,  generally  speaking,  points  of  law 
may  be  reserved  by  the  judge  for  the  Court  for  Crown  Cases 
Eeserved  under  the  Crown  Cases  Act,  1848  (11  &  12  Viet.  c.  78), 
and  new  trials  are  not  grantable. 

§  83.  Having  given  this  sketch  of  the  course  of  "  trial  by 
judge  and  jury,"  we  should  here  dismiss  the  subject,  were  not  a 
clear  perception  of  the  principle  on  which  it  is  founded  indis- 
pensable to  a  right  understanding  of  our  rules  of  judicial  evidence. 
Looking  at  the  different  sorts  of  tribunals  which  have  existed  in 
different  ages  and  countries,  we  shall  find  this  distinction  running 
through  them,  viz.,  that  some  are  fixed  and  some  casual  (t).  By 
"fixed"  tribunals  are  meant  those  composed  of  persons  appointed, 

(0)  Rcrj.v.  Jenkins,  L.  Rep.,  1  C.  C.  187;  (q)  See  on  this  subject,  Litt.  sects.  366, 
Bartlett  v.  Smith,  11  M.  &  W.  483,  486,  367,  368  ;  Co.  Litt.  226  b  and  228  a  ;  Har- 
per Parke,  B.  ;  Bennison  v.  Jewison,  12  JUT.  grave's  note  (5)  to  Co.  Litt.  155  b  ;  Finch, 
485,  per  Aldcrson,  B.  The  law  seems  to  Law,  399  ;  3  Blackst.  Coram.  377,  378  ;  4 
be  the  same  in  the  United  States  ;  see  the  Id.  361  ;  and  32  Geo.  3,  c.  60. 
numerous  cases  cited  in  note  to  §  505,  (r)  R.  S.  C.  Ord.  XXXIX.,  Rule  6  :  see 
in  the  last  edition.  Annual  Practice. 

(p)  Duke    of    Beaufort    v.    Crawshay,  (t)  Paley's  Moral   and   Political    Pliilo- 

H.  &  R.  638,  and  the  authorities  there  sophy,  bk.  6,  ch.  8. 
referred  to. 
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either  permanently  or  for  a  definite  time,  to  take  cognisance  of 
causes  of  a  specified  kind ;  and  the}7  most  usually  consist  of  men 
who  have  made  legal  matters  the  subject  either  of  their  study  or 
practice :  "  casual "  tribunals  are  called  together  for  the  occasion, 
and  dismissed  when  the  cause  is  decided,  and  properly  should 
consist  of  private  individuals,  possessed  of  no  peculiar  legal 
knowledge.  Now  each  of  these  has  its  advantages  and  dis- 
advantages. For  the  decision  of  questions  of  abstract  hue,  the 
superiority  of  a  fixed  tribunal  is  too  obvious  to  need  remark ;  and 
even  for  questions  of  fact,  a  superior  education,  and  most  probably 
a  higher  order  of  intellect,  and  a  practical  acquaintance,  from  the 
experience  of  years,  with  men  in  general,  with  the  tricks  of 
witnesses,  and  the  sophistries  of  advocates,  might  seem  at  first 
sight  almost  equally  decisive  in  its  favour.  Even  as  regards 
accuracy  of  decision,  however,  the  advantage  in  deciding  facts  is 
on  the  side  of  the  casual  tribunal.  From  their  position  in  life  its 
members  are  likely  to  know  more  of  the  parties  and  witnesses,  and 
are  consequently  better  able  to  enter  into  their  views  and  motives ; 
and  from  the  novelty  of  their  situation  they  bring  a  freshness  and 
earnestness  to  the  inquiry,  which  the  constant  habit  of  deciding, 
adjudicating,  and  punishing  dims  and  blunts  more  or  less  in  the 
mind  of  every  judge.  But  the  great  danger  of  a  fixed  tribunal  is 
methodical  or  artificial  decision, — a  sort  of  decision  by  routine, 
arising  out  of  the  faculty  of  generalising,  classifying,  and  dis- 
tinguishing, which  is  so  valuable  in  the  investigation  of  questions 
of  mere  law.  This  is  clearly  stated  by  the  Marquis  Beccaria,  whose 
testimony  is  the  more  valuable  from  being  that  of  a  foreigner  (u). 
"I  deem  that  the  best  judicial  system  which  associates  with  the 
principal  judge  assessors,  not  selected,  but  chosen  by  lot ;  for,  in 
such  matters,  ignorance  which  judges  by  sense  is  safer  than  science 
which  judges  by  opinion.  Where  the  law  is  clear  and  precise,  the 
duty  of  the  tribunal  is  limited  to  ascertaining  the  existence  of  facts. 
And  although,  in  seeking  the  proofs  of  crime,  ability  and  dexterity 
are  required ;  although,  in  summing  up  the  result  of  those  proofs 

(u)  "  lo  credo  ottiina  legge  i|uella,  che  sione ;    per  giiulit-anie    dal    risultato  rae- 

stabilisce   assessor!   al  giudice   principale,  desimo,  iion  vi  si  richiede  die  un  semplice 

presi  dalla  sorte,  e  nou  dalla  scelta  ;  perclie  ed  ordinario  buou  senso,  raeno  fallace  che 

in  ((uesto  caso  e  piii  sicura  1"  ignoranza  che  il  sapere  di  nn  giudice  assuefatto  a  voler 

giudica  per  sentimento,  che  la  scienza  che  trovar  rei,  e  che  tutto  riduce  ad  un  sistema 

giudica  per  opinione.     Dove  le  leggi  sono  fattizio  adottato  da'  suoi  studj  :  "  Beccaria, 

chiare  e  precise,  1'  officio  di  un  giudice  nou  Dei  Delitti  e  delle  Pi-ne,  §  7.     See  also  the 

cousiste  in  altro  che  di  accertare  un  fatto.  observations  of  Abbott,  C.  J.,   in   /'.    v. 

Se  nel  cercare  le  prove  di  un  delitto  richie-  Burdctt,  4  B.  &:  Aid.  95,  162  ;  22  R.  R.  539, 

desi  abilita  e  destrezza,  se  uel  presentarue  575,    and    Paley's    Moral    and     Political 

il  risultato  e  neeessario  chiarezza  e  preci-  Philosophy,  bk.  6",  ch.  8. 
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perspicuity  and  precision  are  indispensable, — still,  in  order  to 
draw  a  conclusion  from  them,  nothing  more  is  required  than  plain 
ordinary  good  sense,  less  fallacious  than  the  learning  of  a  judge 
accustomed  to  seek  the  proofs  of  guilt,  and  who  reduces  everything 
to  an  artificial  system  formed  by  study."  And  here  it  is  essential 
to  remember  that  the  consequences  of  the  errors  of  the  casual 
tribunal  are  immensely  less.  Theirs  are  mostly  errors  of  impulse, 
and  their  consequences  are  almost  entirely  confined  to  the  actual 
case  in  which  they  are  committed.  The  errors  of  a  fixed  tribunal, 
on  the  contrary,  are  the  errors  of  system,  and  their  effects  are 
lasting  and  general.  Their  decisions,  proceeding,  as  they  do,  from 
persons  in  authority,  will,  especially  if  ever  so  slightly  involving 
a  point  of  law,  be  reported,  or  what  is  even  more  objectionable, 
remembered  without  being  reported,  and  form  precedents  by  which 
future  tribunals  will  be  swayed.  Nor  is  even  this  the  worst, — the 
judge  to  whom  the  precedent  made  by  his  predecessor  is  cited 
is  safe  from  censure  if  he  follows  it ;  while  on  the  other  hand, 
being  erroneous  in  itself,  he  may  without  danger  disregard  it :  so 
that,  if  corrupt  or  prejudiced,  he  may  take  as  his  guide  either  the 
true  principles  of  proof  or  the  previous  wrong  decision,  and  thus 
give  judgment  for  the  plaintiff  or  for  the  defendant  at  pleasure  (x). 

§  84.  But  the  invincible  objection  to  fixed  tribunals — i.e.,  fixed 
tribunals  intrusted  to  decide  both  law  and  facts — exists  in  the 
difficulty,  not  to  say  impossibility,  of  keeping  them  pure,  when  the 
questions  at  issue  are  of  great  weight  and  importance.  The  judge's 
name,  being  known  to  the  world,  indicates  to  the  evil-disposed 
litigant  the  person  to  whom  his  bribe  can  be  offered,  or  on  whose 
mind  influence  may  be  brought  to  bear ;  and  a  frightful  temptation 
is  held  out  to  the  executive,  to  secure  the  condemnation  of  political 
enemies  by  placing  on  the  seat  of  justice  persons  of  complying 
morals  or  timorous  dispositions.  We  commonly  hear  the  purity  of 
the  British  bench  ascribed  exclusively,  or  nearly  so,  to  the  Act  of 
Settlement,  12  &  13  Will.  3,  c.  2,  s.  3,  and  1  Geo.  3,  c.  23,  which 
rendered  judges  irremovable  at  the  pleasure  of  the  crown;  not 
remembering  that,  however  valuable  those  enactments  are  on  many 
grounds,  appointment  to  the  bench  is  as  much  in  the  hands  of  the 
crown  as  ever  it  was ;  and  that  even  under  the  old  system  men 
were  found,  like  Gascoigne,  Hale,  and  others,  who  defied  the  crown 
when  in  discharge  of  their  duty.  But  where  the  ultimate  fate  of 
every  case  is  pronounced  by  a  body,  the  individual  members  of 
which  are  unknown  until  the  moment  of  trial,  all  this  is  removed ; 

(a-)  Introd.  §  74. 
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and  in  modern  times  it  is  the  packed  jury,  not  the  corrupt  judge, 
which  upright  citizens  have  to  dread. 

§  85.  The  description  already  given  of  our  common-law  tribunal 
shows  it  to  be  one  of  a  compound  nature, — partly  fixed  and  partly 
casual, — and  which  will  be  found  so  constructed  as  to  secure  very 
nearly  all  the  advantages  of  each  of  the  opposing  systems,  while  it 
avoids  their  characteristic  dangers  (*/).  The  system  of  confiding  to 
the  judge  the  decision  of  all  questions  of  law  and  practice  secures 
the  law  and  the  practice  from  being  altered  by  any  mistake,  or 
even  misconduct,  of  the  jury;  by  treating  as  matter  of  law,  and 
consequently  within  the  province  of  the  judge,  the  admissibility  of 
evidence,  and  the  sufficiency,  as  a  legal  basis  of  adjudication,  of 
any  evidence  that  may  be  received,  it  prevents  the  jury  from  acting 
without  evidence,  or  on  illegal  evidence ;  and  by  intrusting  the 
judge  with  the  general  oversight  of  the  proceedings  and  the  duty  of 
commenting  upon  the  evidence,  it  renders  available  his  knowledge 
and  experience.  But,  by  taking  out  of  the  hands  of  the  judge  the 
actual  decision  on  the  facts  and  the  application  of  the  law  to  them, 
it  cuts  up  mechanical  decision  by  the  roots,  prevents  artificial 
systems  of  proof  from  being  formed,  and  secures  the  other  advan- 
tages of  a  casual  tribunal.  Besides,  the  difference  that  exists 
between  the  judge  and  jury,  in  station,  acquirements,  habits,  and 
manner  of  viewing  things,  not  only  enables  them  to  exert  on  each 
other  a  mutual  and  very  salutary  control,  but  confers  an  enormous 
moral  weight  on  their  joint  action.  When,  for  instance,  the  con- 
demnation of  a  criminal  is  pronounced,  both  by  the  representative 
of  the  law,  and  by  a  number  of  persons  chosen  indifferently  from 
the  body  of  the  community,  the  blow  descends  on  him  and  the 
other  evil-disposed  members  of  it  with  a  force  which  it  never 
could  have,  if  based  solely  on  the  reasoning  of  the  one,  or  the 
consultation  of  the  other.  To  these  considerations  must  be  added 
the  constitutional  protection  which  the  presence  of  a  jury  affords 
to  the  free  citizen, — a  matter  too  well  known  to  need  much 
explanation.  On  the  other  hand,  there  are  no  doubt  many  cases 
in  which  the  want  of  a  trained  mind  to  consider  and  decide  them  is 
the  main  one ;  and  many  others  in  which  the  selection  of  the 
tribunal  to  decide  them  may  fairly  be  left  to  the  parties  themselves. 
Many  criminal  cases,  again,  are  of  so  simple  a  character  that  the 
summary  decision  of  them  by  a  fixed  tribunal  easily  accessible  is 
preferable  to  the  rather  tedious  procedure  of  indictment  before  a 
jury.  Modern  legislation  has  taken  from  a  jury  the  power  to 

(y)  Paley's  Moral  and  Political  Philosophy,  bk.  6,  ch.  S. 
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decide  questions  of  account  (z),  and  has  intrusted  the  judges  with 
the  power  of  framing  rules  of  court  upon  the  subject.  The  present 
rules  (a)  leave  the  mode  of  trial  much  to  the  discretion  of  the 
judge,  and  much  to  the  selection  of  the  parties,  but  while  they 
appoint  trial  by  a  judge  without  a  jury  as  the  mode  of  trial  if 
neither  party  requires  otherwise,  give  a  right  to  trial  by  jury  on 
the  application  of  either  party  in  all  cases  except  those  involving 
matters  of  account,  or  arising  out  of  the  execution  of  trusts, 
the  administration  of  the  estates  of  deceased  persons,  and  other 
matters  of  an  administrative  character  (/;).  In  county  courts, 
however,  either  party  has  a  right  to  the  trial  by  jury  of  any 
question  of  fact. 

In  criminal  matters  all  graver  offences  are  tried  by  indictment 
before  a  judge  and  jury;  but  the  lesser  offences  have  since  the  time 
of  Edward  the  Third  been  tried  by  a  court  of  summary  jurisdiction 
consisting  of  two  or  more  justices  of  the  peace,  and  in  some  cases 
even  one  single  justice  of  the  peace,  the  jurisdiction  of  which  court 
has  been  much  enlarged  in  recent  times,  not  only  by  special  statutes 
in  relation  to  particular  offences,  but  by  general  statutes  in  relation 
to  juvenile  offenders,  and  adults  pleading  guilty  (c). 

§  86.  We  come  to  the  third  great  feature  of  the  common-law 
mode  of  proof, — the  general  principles  by  which  the  admissibility 
of  evidence  is  governed.  And  here  it  is  to  be  observed  that  the 
rules  of  evidence  are  of  three  kinds :  1st.  Those  which  relate  to 
evidence  in  causa ;  i.e.,  evidence  adduced  to  prove  the  questions  in 
dispute.  2nd.  Those  affecting  evidence  extra  causam,  or  that  which 
is  used  only  to  test  the  accuracy  of  media  of  proof.  3rd.  Eules  of 
forensic  practice  respecting  evidence.  Now  it  is  to  the  first  of  these 
that  the  term  "rules  of  evidence"  most  properly  applies, — much 
evidence  which  would  be  rejected  if  tendered  in  causa  being  perfectly 
receivable  as  evidence  extra  causam  ;  and  there  are  few  trials  in 
which  this  sort  of  evidence  does  not  play  an  important  part.  Again, 
the  judge  has  a  certain  latitude  allowed  him  with  respect  to  the 
rules  of  forensic  proof.  He  may  ask  any  questions  in  any  form, 
and  at  any  stage  of  the  cause,  and  to  a  certain  extent  even  allow 
parties  or  their  advocates  to  do  so.  This,  however,  does  not  mean 
that  he  can  receive  illegal  evidence  at  pleasure ;  for  if  such  be  left 
to  the  jury,  a  new  trial  may  be  granted,  even  though  the  evidence 

(2)  See  Arbitration  Act,   1889,    s.s.    13,  (b)  Being  the  matters  assigned  to   the 

14;  Judicature   Act,  1873,  ss.  f>6  and  57  ;  Chancery    Division    of  the    High    Court. 

of  which  those  sections  mostly  t;ike  the  See  Judicature  Act,  1873,  s.  34. 

place.  (c)  See  Summary  Jurisdiction  Act,  1879, 

(«)  Order  XXXVI.,  Rules  2-7.  42  &  43  Viet.  c.  49. 
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were  extracted  by  questions  put  from  the  bench,  but  it  is  a  power 
necessary  to  prevent  justice  being  defeated  by  technicality,  to  secure 
indicative  evidence  (d),  and  in  criminal  cases  to  assist  in  fixing  the 
amount  of  punishment.  And  it  should  be  exercised  with  due  dis- 
cretion. "  Discretio  est  discernere  per  leyem,  quid  sit  justum  "  (e) ; 
"In  maxima  potentia  minima  licentia"  (/) ;  "  Discretion  is  a  science 
or  understanding  to  discern  between  falsity  and  truth,  between 
wrong  and  right,  between  shadows  and  substance,  between  equity 
and  colourable  glosses  and  pretences,  and  not  to  do  according  to 
their  wills  and  private  affections"  (#). 

§  87.  With  regard  to  evidence  in  causa — to  which  we  are  now 
confining  our  attention — it  was  said  by  a  most  eminent  judge  in  a 
most  important  case,  that  "  The  judges  and  sages  of  the  law  have 
laid  it  down  that  there  is  but  ONE  GENERAL  RI:LE  OF  EVIDENCE,  the 
lest  that  the  nature  of  the  case  will  admit'''  (h).  And  Lord  Chief 
Baron  Gilbert,  to  whom  principally-  we  are  indebted  for  reducing  our 
law  of  evidence  into  a  system,  says:  "The  first  and  most  signal 
rule  in  relation  to  evidence  is  this,  that  a  man  must  have  the  utmost 
evidence  the  nature  of  the  fact  is  capable  of "  (?) :  "the  true  meaning 
of  the  rule  of  law,  that  requires  the  greatest  evidence  that  the  nature 
of  the  thing  is  capable  of,  is  this  :  That  no  such  evidence  shall  be 
brought,  which  ex  natura  rei  supposes  still  a  greater  evidence 
behind,  in  the  party's  own  possession  and  power "  (&)•  And  in 
another  old  work  of  authority  (/) :  "  It  seems  in  regard  to  evidence 
to  be  an  uncontestable  rule  that  the  party  who  is  to  prove  any  fact 
must  do  it  by  the  highest  evidence  of  which  the  nature  of  the 
thing  is  capable."  Similar  language  is  to  be  found  in  most  of  our 
modern  books  (in}. 

The  important  rule  in  question  has,  however,  been  very  often 
misunderstood, — partly  from  the  ambiguous  nature  of  the  language 
in  which  it  is  enunciated,  and  partly  from  its  being  commonly 
accompanied  by  an  illustration  which  has  been  confounded  with  the 
rule  itself.  "If,"  says  Lord  Chief  Baron  Gilbert  («),  "  a  man  offers  a 
copy  of  a  deed  or  will,  where  he  ought  to  produce  the  original,  this 
carries  a  presumption  with  it  that  there  is  something  more  in  the 

(d)  For  "indicative"  evidence,  see  infra.  (t)  Gilb.  Ev.  4,  4th  Ed. 

(e)  Co.  Litt.  227  b  ;  2  Inst.  56  ;  4  lust.  (k)  Id.  16,  4tli  Ed. 

41  ;  6  Q.  B.  700.  (Z)  Bac.  Abr.  Evid.  1st  Ed.  1736. 

(/)  Hob.  159.  (m)  Peake's  Ev.  8  ;  2  Ev.  Poth.  147-148  ; 

(g)  5  Co.  100  a.   See  also  7  Co.  Calvin's  1   Greeul.  Ev.  §  82,  7th  Ed.  ;    1  Taylor's 

case,  27  a,  and  10  Co.  140  a  ;  19  How.  St.  Ev.  ch.  iv.  §  363  et  scq. ;  Powell's  Ev.  4th 

Tr.  1089  ;  4  Burr.  2539.  Ed.  60,  &c. 

(A)  Lord  Hardwicke,  Ch.,  in  Omychund  (n)  Gilb.  Ev.  16,  4th  Ed. 
v.  Barker.  1  Atk.  21.  49. 
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deed  or  will  that  makes  against  the  party,  or  else  he  would  have 
produced  it ;  and  therefore  the  proof  of  a  copy  in  this  case  is  not 
evidence."  This  is  undoubtedly  true,  but  it  is  a  great  mistake  to 
suppose  it  to  be  the  full  extent  of  the  rule, — "  Exempla  illustrant, 
non  restringunt  legem"(o).  Sometimes,  again,  it  has  been  mis- 
understood as  implying  that  the  law  requires  in  every  case  the  most 
convincing  or  credible  evidence  which  could  be  produced  under  the 
circumstances.  But  all  the  authorities  agree  that  this  is  not  its 
meaning  (/>)  ;  as  further  appears  from  the  maxims,  that  "  there 
are  no  degrees  of  parol  evidence"  and  "no  degrees  of  secondary 
evidence."  Suppose  an  indictment  for  an  assault,  or,  to  make  the 
case  stronger,  for  wounding  with  intent  to  murder  (an  offence  capital 
until  1861,  and  still  punishable  with  penal  servitude  for  life)  :  the 
injured  party,  though  present  in  court,  is  not  called  as  a  witness, 
and  it  is  proposed  to  prove  the  charge  by  the  evidence  of  a  person 
who  witnessed  the  transaction  at  the  distance  of  a  mile,  or  even 
through  a  telescope  ;  this  evidence  would  be  admissible,  because  it 
is  connected  with  the  act, — the  senses  of  the  witness  having  been 
brought  to  bear  upon  it ;  and  the  not  producing,  what  would  pro- 
bably be  more  satisfactory,  the  evidence  of  the  party  injured,  is 
mere  matter  of  observation,  to  be  addressed  to  the  jury.  Again,  by 
"secondary  evidence"  is  meant  derivative  evidence  of  the  contents 
of  a  written  document ;  and  it  is  a  principle  that  such  is  not 
receivable  unless  the  absence  of  the  "  primary  evidence,"  the  docu- 
ment itself,  is  satisfactorily  accounted  for  (q).  But  when  this 
has  been  done,  any  form  of  secondary  evidence  is  receivable  (r). 
Thus,  the  parol  evidence  of  a  witness  is  admissible  though 
there  is  a  copy  of  the  document,  and  the  probability  that  it 
would  be  more  trustworthy  than  his  memory  is  only  a  matter  of 
observation  (s). 

§  88.  The  true  meaning  of  this  fundamental  principle  will  be 
best  understood  by  considering  the  three  chief  applications  of  it. 
Evidence,  in  order  to  be  receivable,  should  come  through  proper 
instruments,  and  be  in  general  original  and  proximate.  With 
respect  to  the  first  of  these  :  with  the  exception  of  a  few  matters 
which  either  the  law  notices  judicially,  or  which  are  deemed  too 
notorious  to  require  proof,  the  judge  and  jury  must  not  decide  facts 
on  their  personal  knowledge ;  and  they  should  be  in  a  state  of  legal 

(o)  Co.  Litt.  24  a.  (r)  Doc  d.  Gilbert  v.  Ross,  1  M.  &;  W. 

(p)  See   the    authorities    in   note  (m),       102. 
supra.  (*)  Id.  106,  107. 

(q)  Lifrd,  bk.  3,  pt.  2,  ch.  3. 
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ignorance  of  everything  relating  to  the  questions  in  dispute  before 
them,  until  established  by  legal  evidence,  or  legitimate  inference 
from  it  (t).  "  Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in 
forma  judicii  "  (»)•  It  is  obvious  that  if  they  were  allowed  to  decide 
en  impressions,  or  on  information  acquired  elsewhere,  not  only 
would  it  be  impossible  for  a  superior  tribunal,  the  parties,  or  the 
public,  to  know  on  what  grounds  the  decision  proceeded,  but  it 
might  be  founded  on  common  rumour,  or  other  forms  of  evidence, 
the  very  worst  instead  of  the  best. 

§  89.  The  next  branch  of  this  rule  is  that  which  exacts  original 
and  rejects  derivative  evidence,  and  prescribes  that  no  evidence 
shall  be  received  which  shows,  on  its  face,  that  it  only  derives  its 
force  from  some  other  which  is  withheld  (x).  "  Melius  (or '  satius ') 
est  petere  fontes  quarn  sectari  rivulos  "(*/).  The  terms  "  primary  " 
and  "  secondary"  evidence  are  used  by  our  law  in  the  limited  sense 
of  the  original  and  derivative  evidence  of  written  documents  ;  the 
latter  of  which  is  receivable  when,  by  credible  testimony,  the 
existence  of  the  primary  source  has  been  established  and  its 
absence  explained.  But  derivative  evidence  of  other  forms  of 
original  evidence  is  in  general  rejected  absolutely ;  as  where  sup- 
posed oral  evidence  is  delivered  through  oral  and  the  various  other 
sorts  of  evidence  comprised  in  practice  under  the  very  inadequate 
phrase  "  hearsay  evidence  "  (.?). 

§  90.  The  remaining  application  of  this  great  principle  which  we 
propose  to  notice  at  present  seems  based  on  the  maxim,  "  In  jure 
non  rernota  causa,  sed  proxima  spectatur  "  (a).  It  may  be  stated 
thus,  that,  as  a  condition  precedent  to  the  admissibility  of  evidence, 
either  direct  or  circumstantial,  the  law  requires  an  open  and  visible 
connection  between  the  principal  and  evidentiary  facts,  whether  they 
be  ultimate  or  subalternate.  This  does  not  mean  a  necessary  con- 
nection,— that  would  exclude  aUjmeranepisre  evidence, — but  such  as 
is  reasonable,  and  not  latent  or  conjectural.  In  this  our  judicial 
evidence  partakes  of  the  very  essence  of  all  sound  municipal  law, 
and  preserves  the  lives,  liberties,  and  properties  of  men,  by  placing 

(t)  /j»/Va.bk.  3,  pt.  1,  ch.  Ijlntrod.  §38.  (y)  Co.  Litt.  305  b  ;  8  Co.  116  b;  10 

(«)  3  Bulst.  115.  Co.  41  a. 

(x)  Per    Parke,    B.,    in    delivering  the  (2)  Infra,  bk.  3,  pt.  2,  ch.  4. 

judgment  of  the  Court  of  Exchequer  iu  (a)  Bac.  Alax.  of  the  Law,   Reg.  1  ;  12 

Doe  d.    Welsh  v.  Langfield,  16  31.  k  W.  East,  652  ;  14  M.   &   W.   483  ;  6  B.  &  S. 

497  ;  Doe  d.  Gilbert  v.  Ross,  7  M.  i  AV.  881  ;  H.  &  R,  61  ;  18  C.  B.  379  ;  18  Jur. 

102,  106,  per  Parke,   B.  ;    Maalonndl  v.  962. 
Emns,  11  C.  B.  930,  942,  per  Maule,  J. 
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an  effectual  rein  on  the  imagination  of  those  intrusted  with  the 
administration  of  justice,  and  preventing  decision  on  remote 
inferences  and  fancied  analogies  (U) . 

§  91.  The  true  character  and  value  of  the  important  principle 
now  under  consideration  is,  however,  more  easily  conceived  than 
described.  In  dealing  with  natural  evidence,  the  connection  between 
the  principal  and  evidentiary  facts  must  be  left  to  instinct  (c) ;  in 
legal  evidence  this  is  replaced  by  a  sort  of  legal  instinct,  or  legal 
sense,  acquired  by  practice  ;  and  the  old  observation,  "  Multa  multo 
exercitamentis  facilius  quam  regulis  percipies  "  (d),  becomes  per- 
fectly applicable.  A  few  instances,  however,  may  serve  for  illustra- 
tion. On  a  criminal  trial,  the  confession  of  a  third  party,  not 
produced  as  a  witness,  that  he  was  the  real  criminal,  and  that  the 
accused  is  innocent,  although  certainly  not  destitute  of  natural 
weight,  would  be  rejected,  from  its  remoteness  and  want  of  connec- 
tion with  the  accused,  and  the  manifest  danger  of  collusion  and 
fabrication.  So  if  a  man  writes  in  his  pocket-book  that  he  owes 
me  51.,  it  is  reasonable  evidence  against  him  that  he  owes  me  that 
sum,  although  it  is  quite  possible  he  may  be  mistaken.  But  sup- 
pose he  were  to  write  in  it  that  I  owe  him  51. ,  that  statement, 
though  possibly  quite  true,  is  no  evidence  against  me ;  for  the 
want  of  connection  is  obvious.  Again,  the  bad  character  or  reputa- 
tion of  an  accused  person,  although  strong  moral,  is  not  legal 
evidence  against  him,  unless  he  sets  up  his  character  as  a  defence 
to  the  charge  (e).  The  sound  policy,  which  requires  that  even  the 
worst  criminals  shall  receive  a  fair  and  unprejudiced  trial,  renders 
this  rule  indispensable.  So  a  man's  appearance  and  physiognomy 
are  not  unfrequently  excellent  guides  to  his  character  and  dis- 
position, but  they  ought  not  to  be,  and  they  are  not  receivable 
as  legal  evidence  against  him  (/). 

§  92.  But  whether  a  given  fact,  bearing  indirectly  on  a  matter 
in  issue,  should  be  received  as  circumstantial,  or  rejected  as  conjec- 
tural evidence,  is  often  a  question  of  extreme  difficulty.  One  test, 
perhaps,  is  to  consider  whether  any  imaginable  number  of  pieces 
of  evidence,  such  as  that  tendered,  could  be  made  the  ground  of 

(b)  Introd.  §  38.  au  nombre  de   ces  indices"   (i.e.,   indices 

(c)  1  Bentli.  Jud.  Ev.  44.  eloignes)    "  la   maumise  physiognomic  de 

(d)  4  Inst.  50.  I' accuse,    ou   le  vilain   nom   qn'tt  port  nil. 

(e)  See  this  subject  very  fully  considered  Mais  c'etaient  la,  il  faut  en  convenir   des 
in  Reg.  v.  Rowton,  34  L.  J.,  M.  C.  57.  indices  tres-eloignes."    Bonnier,  Tntitr  drs 

(/)  Some  of  the  French  lawyers  thought       Preuves,  §  652. 
they   ought.      "On  allait  jus<ju'a  incttre 
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decision  ;  for  it  is  the  property  of  a  chain  of  genuine  circumstantial 
evidence,  that,  however  inconclusive  each  link  is  in  itself,  the 
concurrence  of  all  the  links  may  amount  to  proof,  often  of  the 
most  convincing  kind.  Suppose,  in  a  case  of  murder  by  a  cutting 
instrument,  no  eye-witness  being  forthcoming,  the  criminative 
facts  against  the  accused  (a)  were  :  1.  He  had  had  a  quarrel  with 
the  deceased  a  short  time  previous.  2.  He  had  been  heard  to 
declare  that  he  would  be  revenged  on  the  deceased.  3.  A  few  days 
before  the  murder,  the  accused  bought  a  sword  or  large  knife,  which 
was  found  near  the  corpse.  4.  Shortly  after  the  murder  he  was 
seen  at  a  short  distance  from  the  spot,  and  coming  away  from  it. 
5.  Marks  corresponding  with  the  impressions  made  by  his  shoes 
were  traceable  near  the  body.  6.  Blood  was  found  on  his  person 
soon  after  the  murder.  7.  He  absented  himself  from  his  home 
immediately  after  it.  8.  He  gave  inconsistent  accounts  of  where 
he  was  on  the  day  it  took  place.  The  weakness  of  any  one  of  these 
elements,  taken  singly,  is  obvious,  but  collectively  they  form  a  very 
strong  case  against  the  accused.  Now  suppose,  instead  of  the 
above  chain  of  facts,  the  folio  whig  evidence  was  offered :  1.  The 
accused  was  a  man  of  bad  character.  %2.  He  belonged  to  a  people 
notoriously  reckless  of  human  life,  and  addicted  to  assassination. 
3.  On  a  former  occasion  he  narrowly  escaped  being  convicted  for 
the  murder  of  another  person.  4.  Much  jealousy  and  ill-feeling 
existed  between  his  nation  and  that  to  which  the  deceased  belonged. 
5.  On  the  same  spot  a  year  before,  one  of  the  latter  was  murdered 
by  one  of  the  former  in  exactly  the  same  way.  6.  The  murderer 
had  also  robbed  the  deceased,  and  the  accused  was  well  known 
to  be  avaricious.  7.  He  had  been  overheard,  in  his  sleep,  to  use 
language  implying  that  he  was  the  murderer  (/<).  8.  All  his  neigh- 
bours believed  him  guilty ;  or  supposing  the  case  one  of  public 
interest,  both  Houses  of  Parliament  had  voted  addresses  to  the 
crown  in  which  he  was  assumed  to  be  the  guilty  party.  These  and 
similar  matters,  however  multiplied,  could  never  generate  that 
rational  conviction  on  which  alone  it  is  safe  to  act ;  and  accordingly 
not  one  of  them  would  be  received  as  legal  evidence. 

§  93.  It  may  be  objected,  and,  indeed,  Bentham's  Treatise  on 
Judicial  Evidence  is  founded  on  the  notion,  that  by  exclusionary 
rules  like  the  above,  much  valuable  evidence  is  wholly  sacrificed  (i). 
Were  such  even  the  fact,  the  evil  would  be  far  outweighed  by  the 

(gr)  This    expression     is    used    111    the  (h)  Infra,  bk.  3,  pt.  2,  ch.  7. 

Criminal  Law  Amendment  Act,  1867,  30  (i)    See  that  work,  passim. 

&  31  Viet.  c.  35,  s.  6. 
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reasons  already  assigned  for  imposing  a  limit  to  the  discretion 
of  tribunals,  in  declaring  matters  proved  or  disproved  (/c).  But 
when  the  matter  comes  to  be  carefully  examined,  it  will  be  found 
that  the  evidence  in  question  need  seldom  be  lost  to  justice;  for, 
however  dangerous  and  unsatisfactory  it  would  be  as  the  basis 
of  final  adjudication,  it  is  often  highly  valuable  as  "indicative 
evidence;"  i.e.,  evidence  not  in  itself  receivable,  but  which  is 
"indicative"  of  better  (I).  Take  the  case  of  derivative  evidence: 
a  witness  offers  to  relate  something  told  him  by  A. ;  this  would  be 
stopped  by  the  court ;  but  he  has  indicated  a  genuine  source  of 
testimony,  A.,  who  may  be  called,  or  sent  for.  So  a  confession 
of  guilt  which  has  been  made  under  promise  of  favour  or  threat  of 
punishment  is  inadmissible  by  law ;  yet  any  facts  discovered  in 
consequence  of  that  confession — such,  for  instance,  as  the  finding 
of  stolen  property — are  good  legal  evidence  (m).  Again,  no  one 
would  think  of  treating  an  anonymous  letter  as  legal  evidence 
against  a  party  not  suspected  of  being  its  author,  yet  the  suggestions 
contained  in  such  letters  have  occasionally  led  to  disclosures  of 
importance.  In  tracing  the  perpetrators  of  crimes,  also,  con- 
jectural evidence  is  often  of  the  utmost  importance,  and  leads  to 
proofs  of  the  most  satisfactory  kind,  sometimes  even  amounting 
to  demonstration.  It  is  chiefly,  however,  on  inquisitorial  proceed- 
ings— such  as  coroners'  inquests,  inquiries  by  justices  of  the  peace 
before  whom  persons  are  charged  with  offences,  and  the  like — that 
the  use  of  "indicative  evidence  "  is  most  apparent,  though  even 
these  tribunals  cannot  act  on  it. 

§  94.  The  rules  of  evidence  are  in  general  the  same  in  civil  and 
criminal  proceedings  («),  and  bind  alike  crown  and  subject,  prose- 
cutor and  accused,  plaintiff  and  defendant,  counsel  and  client. 
There  are,  however,  some  exceptions.  Thus  the  doctrine  of  estoppel 
has  a  much  larger  operation  in  civil  proceedings  (o).  So  an  accused 
person  may,  at  least  if  undefended  by  counsel,  rest  his  defence 
on  his  own  unsupported  statement  of  facts,  and  the  jury  may  weigh 
the  credit  due  to  that  statement  (_p)  ;  whereas  in  civil  cases  nothing 

(k)  Supra,  §  90,  and  Introd.  §  38.  R.  v.  Gould,  9  C.  &  P.  364  ;  E.  v.  Griffin, 

(I)  The  phrase  "indicative  evidence''  is  R.  &  R.  C.  C.  151. 

used  in  this  sense  by  Bentliam,  1  Jud.  Ev.  (n)  R.   v.  Burdctt,   4  B.  &  A.    95 ;   22 

37,  and  bk.  6,  ch.    11,  sect.  4,  as  well  as  R.   R.  539,  per  Best,  J.  ;    R.   v.    Murphi/, 

in  his  "  Principles  of  Judicial   Procedure,  8  C.  &  P.   297,    306  ;  Leach  v.  Simpson, 

&c."  ch.  11,  sects.  1  and  3.     In  one  place  5  M.   &  "W.  309,  312,  per   Parke,    B.  ;  25 

he  calls  it  "  evidence  of  evidence,"  3  Jud.  How.  St.  Tr.  1314  ;  29  Id.  764. 

Ev.  554.  (")  Itifrd,  bk.  3,  pt.  2,  ch.  7. 

(m)R.  v.  Lockhart,  2  East,  P.  C.   658  ;  (p)  Infra,  bk.  4,  pt.  1. 
E.  v.  Warickshall,   1  Leach,   C.  L.  263  ; 
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must  be  opened  to  the  jury  which  it  is  not  intended  to  substantiate 
by  proof  (</).  Again,  confessions  or  other  self-disserving  statements 
of  prisoners  will  be  rejected  if  made  under  the  influence  of  undue 
promises  of  favour,  or  threats  of  punishment  (r)  ;  but  there  is 
no  such  rule  respecting  similar  statements  in  civil  cases.  So, 
although  both  these  branches  of  the  law  have  each  their  particular 
presumptions,  still  the  technical  rules  regulating  the  burden  of 
proof  cannot  be  followed  out  in  all  their  niceties  when  they  press 
against  accused  persons  («). 

§  95.  But  there  is  a  strong  and  marked  difference  as  to  the  effect 
of  evidence  in  civil  and  criminal  proceedings.  In  the  former,  a 
mere  preponderance  of  probability,  due  regard  being  had  to  the 
burden  of  proof,  is  a  sufficient  basis  of  decision  (t)  ;  but  in  the  latter, 
especially  when  the  offence  charged  amounts  to  treason  or  felony, 
a  much  higher  degree  of  assurance  is  required.  The  serious  conse- 
quences of  an  erroneous  condemnation,  both  to  the  accused  and 
society,  the  immeasurably  greater  evils  which  flow  from  it  than 
from  an  erroneous  acquittal,  have  induced  the  laws  of  every  wise 
and  civilised  nation  to  lay  down  the  principle,  though  often  lost 
sight  of  in  practice,  that  the  persuasion  of  guilt  ought  to  amount 
to  a  moral  certainty  («) ;  or,  as  an  eminent  judge  expressed  it, 
"  Such  a  moral  certainty  as  convinces  the  minds  of  the  tribunal,  as 
reasonable  men,  beyond  all  reasonable  doubt"  (x).  The  expression 
"moral  certainty"  is  here  used  in  contradistinction  to  physical 
certainty,  or  certainty  properly  so  called  (y) ;  for  the  physical  possi- 
bility of  the  innocence  of  any  accused  person  can  never  be  excluded. 
Take  the  strongest  case ;  a  number  of  witnesses  of  character  and 
reputation,  and  whose  evidence  is  in  all  respects  consistent,  depose 
to  having  seen  the  accused  do  the  act  with  which  he  is  charged ; 
still  the  jury  only  believe  his  guilt  on  two  presumptions,  either 
or  both  of  which  may  be  fallacious ;  viz.,  that  the  witnesses  are 
neither  deceived  themselves,  nor  deceiving  them  (z) ;  and  the  freest 

( q)  Stevens  v.  Webb,  7  C.  &  P.  60,  61.  "well  and  truly  to  try  the  issue  joined 

Duncombev.  Daniell,  8  Id.  222,  827.  between  the  parties.  &c.,"  whilst  in  treason 

(r)  Infra,  bk.  3,  pt.  2,  ch.  7.  or  felony  his  oath  is  that  he  "  shall  well 

(«)  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  and  truly  try.  and  true  deliverance  make* 

3,  n.  16.     See  per  Lord  Kenyon,  C.  J.,  iu  between  our  sovereign  lord  the  King  and 

7?.  v.  Hadfield,  27  How.  St.  Tr.  1353.  the  prisoner  at  the  bar,  &c." 

(t)  Plowd.412;  1  Greenl.  Ev.  13  a,  7th  (z)  Parke,  B..  in  £.   v.   Sterne,  Surrey 

Ed.  ;  MacXally's  Ev.  578  ;  Cooper  T.  Slade,  Sum.  Ass.  1843,  MS. 

6  Ho.  Lo.  Gas.  772,  per  AVilles,  J.  (y)  Introd.  §  6. 

(u)  See  Introd.  §  49.     The  juror's  oath  (z)  Domat.  Lois  Civiles,  part.  1,  liv.  3. 

seems  framed  with  a  view   to  the   above  tit.  6,  Preamb.  ;  2  Ev.  Poth.  332  ;  Rose, 

distinction.      In  civil   cases  he  is   sworn  Civ.  Ev.  25.  9th  Ed. 
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and  fullest  confessions  of  guilt  have  occasionally  turned  out 
untrue  (a).  Even  if  the  jury  were  themselves  the  witnesses,  there 
would  still  remain  the  question  of  the  identity  of  the  person  whom 
they  saw  do  the  deed,  with  the  person  brought  before  them  accused 
of  it  (I) ;  and  identity  of  person  is  a  subject  on  which  many  mistakes 
have  been  made  (c).  The  wise  and  humane  maxims  of  law,  that  it 
is  safer  to  err  in  acquitting  than  condemning  (d),  and  that  it  is 
better  that  many  guilty  persons  should  escape  than  one  innocent 
person  suffer  (<?),  are,  however,  often  perverted  to  justify  the 
acquittal  of  persons  of  whose  guilt  no  reasonable  doubt  could  exist ; 
and  there  are  other  maxims  which  should  not  be  forgotten  :  "  Inte- 
rest reipublicae  ne  maleficia  remaneant  impunita  "  (/) ;  "  Minatur 
innocentes,  qui  parcit  nocentibus  "(#)• 

§  96.  Again,  the  psychological  question  of  the  intent  with  which 
acts  are  done,  plays  a  much  greater  part  in  criminal  than  in  civil 
proceedings.  The  maxim  "Actus  non  facit  reum,  nisi  mens  sit 
rea"  (h),  runs  through  the  criminal  law,  although  in  some  instances 
a  criminal  intention  is  conclusively  presumed  from  certain  acts  (i)  ; 
while  in  civil  actions  to  recover  damages  for  misconduct  or  neglect, 
it  is  in  general  no  answer  that  the  defendant  did  not  intend  mis- 
chief (/i), — "Excusat  aut  extenuat  delictum  in  capitalibus,  quod 
non  operatur  idem  in  civilibus  "  (I).  There  are,  however,  excep- 
tions to  this ;  and  whether  an  act  was  done  knowingly  often 
becomes  an  important  consideration  in  civil  actions  (m).  It 
may  be  laid  down  as  a  general  principle,  that,  provided  a  man 
has  a  right  by  law  to  do  an  act,  the  intention  with  which  he 
does  it  is  immaterial  (n) .  "  Nullus  videtur  dolo  facere,  qui  suo 
jure  utitur  "  (o).  All  contracts,  likewise,  are  founded  on  an  inten- 
tion of  the  parties,  either  expressed  by  themselves  or  implied  by 
law  from  circumstances. 

(a)  Infra,  bk.  3,  pt.  2,  ch.  7.  (Jk)  M.  6  Edw.  IV.  7  B.  pi.  18  ;  Hol>.  134  ; 

(b)  See  M.  49  Hen.  VI.  19  B.  pi.  26.  T.  Raym.  422  ;  Willes,  581  ;  2  East,  104  ; 

(c)  Infra,  bk.  3,  pt.  2,  ch.   6.  16  M.  &  W.  442. 

(d)  2  Hale,  P.  C.~290.  (/)  Bacon.  Max.  Reg.  7. 

(e)  2  Hale,  P.  C.  289  ;  4  Blackst.  Comm.  (m)  4  Co.  18  b  ;  May  v.  Burdctt,  9  Q.  B. 
S58,  101  ;  Jackson  v.  Smithson,  15  M.  &  W.  563  ; 

(/)  Jenk.  Cent.  1,  Cas.  59.     See  also  4  Card  v.   Case,  5  C.  B.    622  ;    Hudson  v. 

Co.  45  a.  Roberts,  6  Exch.  697  ;   Worth  v.   GiUing, 

(g)  4  Co.  45  a.     See  also  Jenk.  Cent.  3,  L.  R.,  2  C.  P.  1. 

Cas.  54.  (n)  Oakcs  v.    Wood,  2  M.   &  W.  791  ; 

(h)  Co.  Litt.  247  b  ;  3  lust.  107  ;  4  How.  Simmons  v.  Lillystone,  8  Exch.  431  ;  Rultj- 

St.  Tr.  1403  ;  T.  Raym.  423  ;  7  T.  R.  514;  way  v.  The  Hungcrford  Market  Company, 

2  East,  104  ;  1  Den.  C.  C.  389  ;  5  Jur.,  N.  s.  3  A.  &  E.   171. 

649.  (0)  Dig.  lib.  50,  t.  17,  1.  55. 

(i)  Infra,  bk.  3,  pt.  2,  ch.  2. 
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§  97.  And  here  a  question  presents  itself,  whether  and  how  far 
the  rules  of  evidence  may  be  relaxed  by  consent  ?  In  criminal 
cases,  at  least  in  treason  and  felony,  it  is  the  duty  of  the  judge  to 
see  that  the  accused  is  condemned  according  to  law  ;  and,  the  rules 
of  evidence  forming  part  of  that  law,  no  admissions  from  him  or 
his  counsel  will  be  received.  On  the  other  hand,  however,  much 
latitude  in  putting  questions  and  making  statements  is  given,  de 
facto,  if  not  de  jure,  to  prisoners  who  are  undefended  by  counsel. 
So  no  consent  could  procure  the  admission  of  evidence  which  public 
policy  requires  to  be  excluded ;  such  as  secrets  of  state  and  the  like. 
Moreover,  no  admission  at  a  trial  will  dispense  with  proof  of  the 
execution  of  certain  attested  instruments,  though  the  instrument 
itself  may  be  admitted  before  the  trial,  with  the  view  to  save  the 
trouble  and  expense  of  proving  it  (p).  Subject,  however,  to  these 
and  some  other  exceptions,  the  general  principles,  "  Quilibet  potest 
renunciare  juri  pro  se  introducto"  (q),  "  Omnis  consensus  tollit 
errorem  "  (r),  seem  to  apply  to  evidence  in  civil  cases;  and  much 
inadmissible  evidence  is  constantly  received  in  practice,  because  the 
opposing  counsel  either  deems  it  not  worth  while  to  object,  or  thinks 
its  reception  will  be  beneficial  to  his  client.  It  has,  however,  been 
held,  that  where  a  valid  objection  is  taken  to  the  admissibility  of 
evidence,  it  is  discretionary  with  the  judge  whether  he  will  allow  the 
objection  to  be  withdrawn  (s). 

§  98.  Whether  the  rules  respecting  the  incompetency  of  wit- 
nesses could  be  dispensed  with  by  consent  seems  never  to  have  been 
settled.  In  Pedley  v.  Wellesley  (t),  Best,  C.  J.,  said  that  Lord  Mans- 
field once  permitted  a  plaintiff  to  be  examined  with  his  own  con- 
sent (M)  ;  and  although  some  of  the  judges  doubted  the  propriety 
of  that  permission,  he  (the  Chief  Justice)  thought  it  was  right.  In 
Deicdney  v.  Palmer  (x),  where,  after  a  witness  had  been  sworn  on 
behalf  of  the  plaintiff,  it  was  proposed  to  show  by  evidence  that  he 
was  the  real  plaintiff,  the  judge  refused  to  allow  this  course ;  and 
his  ruling  was  affirmed  by  the  Court  of  Exchequer,  on  the  ground 
that  the  objection  ought  to  have  been  taken  on  the  voir  dire.  But 
in  a  subsequent  case  of  Jacobs  v.  Layborn  (y),  the  same  court, 

(p)  Infra,  bk.  3,  pt.  2,  ch.  7.  Lord  Mansfield  being  put  by  mistake  for 

(q)  Co.  Litt.  92  a,  166  a,  2'J3b  ;  10  Co.  C.  J.  Mansfield.     See  per  Parke,  B.,  in 

101  a ;  2  Inst.  183  ;  4  Bl.  Com.  316.  £arbaf.  v.  Allen,  7  Exch.  612. 

(r)  Co.  Litt.  126  a.  (x)  4  M.  &  W.  664. 

(s)  Barbat  v.  Allen,  1  Exch.  609.  (y)  11  M.   &  W.  685.       See,  however, 

(t)  3  C.  &  P.  558.  the  observations  of  Parke,  B.,  in  Yardley 

(u)  The  case  here  referred  to  is  thought  v.  Arnold,  10  M.  &  W.  145. 

to  be  Norden  v.  Williamson,  1  Taunt.  378, 

B.E.  6 
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consisting  of  Lord  Abinger,  C.  B.,  and  Rolfe,  B.,  overruled .  this,  and 
held  that  objections  to  competency  might  be  made  at  any  stage  of 
the  trial  (z). 

§  99.  All  these  cases  took  place  before  the  Evidence  Act,  1851 
(14  &  15  Viet.  c.  99),  had  rendered  the  parties  to  a  suit  competent 
witnesses  in  general.  After  the  passing  of  that  statute,  and  previous 
to  the  Evidence  Act,  1853  (16  &  17  Viet.  c.  83  (a) ),  the  question  arose 
whether  the  wives  of  such  parties  were  also  rendered  competent ; 
which,  after  some  conflict  of  opinion,  was  resolved  in  the  negative  (b). 

§  100.  We  now  come  to  consider  the  two  other  remarkable 
features  of  the  English  system  of  judicial  evidence,  which  were 
mentioned  early  in  this  Part  (c) ;  namely,  the  viva  voce  examination 
of  witnesses,  and  the  publicity  of  judicial  proceedings.  Our  law  of 
evidence  bears  a  general  resemblance  to  other  systems,  in  its  safe- 
guards or  securities  for  the  truth  of  testimony, — like  them  it  has 
its  political  sanction  of  truth,  an  oath  or  affirmation,  its  legal  forms 
of  pre-appointed  evidence,  its  rules  as  to  the  incompetency  of 
witnesses,  and,  in  a  few  cases,  its  rules  requiring  a  plurality  of 
witnesses.  But  of  all  checks  on  the  mendacity  and  misrepresenta- 
tions of  witnesses,  the  most  effective  is  the  requiring  their  evidence 
to  be  given  viva  voce,  in  presence  of  the  party  against  whom  they  are 
produced,  who  is  allowed  to  "cross-examine"  them;  i.e.,  to  ask 
them  such  questions  as  he  thinks  may  serve  his  cause.  The  great 
tests  of  the  truth  of  any  narrative  are  the  consistency  of  its  several 
parts,  and  the  possibility  and  probability  of  the  matters  narrated  (d). 
Stories  false  in  toto  are  comparatively  rare  (c)  :  it  is  by  misrepre- 
sentation, suppression  of  some  matters,  and  addition  of  others,  that 
a  false  colouring  is  given  to  things  ;  and  it  is  only  by  a  searching 
inquiry  into  the  surrounding  circumstances  that  the  whole  truth 
can  be  brought  to  light.  Now,  although  much  valuable  evidence  is 
often  elicited  by  questions  put  from  the  tribunal,  and  although  the 
story  told  by  a  witness  frequently  discloses,  of  itself,  some  incon- 
sistency or  improbability  fatal  to  the  whole,  it  is  chiefly  from  the 
party  against  whom  false  testimony  is  directed,  that  we  can  expect 
to  obtain  the  most  efficient  materials  for  its  detection.  He,  above 
all  others,  is  interested  in  exposing  it,  and  is  the  person  best 

(z)  See  It.  v.  Whiteliead,  35  L.  J.,  M.  C.  (b)  See  Staplcton  v.  Crofts,  18  Q.  B.  367  ; 

186.  Barbat  v.  A  lien,  7  Exch.  609,  and  M'Neillie 

(a)  Which  rendered  husbands  and  wives  v.  Acton,  17  Jur.  661. 
competent  witnesses  for  or  against  each  (c)  Supra,  §  80. 

other   in  civil  cases.     See  infra,    bk.   2,  (d)  Introd.  §  24. 

pt.  1,  ch.  2.  (c}  Id.  §  26. 
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acquainted,  often  the  only  person  acquainted,  with  the  facts  as  they 
have  really  occurred.  Besides,  as  the  answer  to  one  question  fre- 
quently suggests  another,  it  is  extremely  difficult  for  a  mendacious 
witness  to  come  prepared  with  his  story,  ready  fitted  to  meet  any 
question  which  may  he  thus  put  to  him  on  a  sudden  (/). 

The  other  great  check  is  the  publicity  of  our  judicial  proceedings, 
— our  courts  of  justice  being  open  to  all  persons ;  and  in  criminal 
cases  the  by-standers  are  even  invited  by  proclamation  to  come 
forward  with  any  evidence  they  may  possess  affecting  the  accused. 
The  advantages  of  this  are  immense.  "  In  many  cases,"  observes 
an  author  who  is  amply  quoted  in  the  present  work  (g),  "  say  rather 
in  most  (in  all  except  those  in  which  a  witness  bent  upon  mendacity 
can  make  sure  of  being  apprised  with  perfect  certainty  of  every 
person  to  whom  it  can  by  any  possibility  have  happened  to  be  able 
to  give  contradiction  to  any  of  his  proposed  statements),  the  publicity 
of  the  examination  or  deposition  operates  as  a  check  upon  mendacity 
and  incorrectness.  .  .  .  Environed,  as  he  sees  himself,  by  a  thou- 
sand eyes,  contradiction,  should  he  hazard  a  false  tale,  will  seem 
ready  to  rise  up  in  opposition  to  him  from  a  thousand  tongues ; 
many  a  known  face,  and  every  unknown  one,  presents  to  him  a 
possible  source  of  detection,  from  whence  the  truth  he  is  struggling 
to  suppress  may,  through  some  unsuspected  channel,  burst  forth 
to  his  confusion." 

The  practice  of  the  civil  (/<)  and  canon  law,  as  is  well  known, 
differs  wholly  from  ours  in  these  respects.  Witnesses  are  examined 
in  private  by  a  judge  or  officer  of  the  court,  and  their  depositions, 
reduced  into  form,  are  transmitted  to  the  tribunal  by  which  the 
cause  is  to  be  tried.  And  this  system,  with  a  few  modifications, 
prevailed  in  the  courts  of  equity  before  the  Judicature  Acts  (i). 
Xor  have  there  been  wanting  those  who  condemn  our  common-law 
system  altogether,  and  contend  that  secrecy  and  written  deposition 
constitute  the  very  essence  of  justice.  All  their  arguments,  how- 
ever, when  examined,  come  to  this,  that  it  is  wise  to  sacrifice  certain 
and  constant  good,  in  order  to  avoid  occasional  and  exceptional  evil. 

(/)  The  advantages  of  the  common  law  (A)  By  the  civil  law  is  meant  that  form 

mode  of  interrogating  witnesses,  as  com-  of  Roman  law  which,  during  so  many 

pared  with  that  made  use  of  in  the  civil  centuries,  prevailed  on  the  continent  of 

and  canon  laws,  and  formerly  in  our  Europe.  The  practice  of  the  ancient 

ecclesiastical  and  equity  courts,  Sac.,  are  Romans  in  a  great  degree  resembled  our 

ably  shown  by  Bentham  in  the  3rd  Book  own.  See  Acts  xxv.  16 ;  Dig.  lib.  22, 

of  his  Judicial  Evidence.  tit.  5, 1.  3,  §§  3  and  4  ;  Quintilian.  Inst. 

(g)  1  Benth.  Jud.  Ev.  552.  See  that  Orat.  lib.  5,  cap.  7,  andDevot.  Inst.  Canon, 

work,  bk.  2,  ch.  10,  sect.  2,  where  the  vol.  2,  lib.  3,  tit  ix.  §§  17  and  IS,  5th  Ed. 

advantages  of  the  publicity  of  judicial  (i)  See  the  modifications  traced  in/ra, 

proceedings  are  very  clearly  pointed  out.  p.  90  et  seq. 

6—2 
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Where,  say  they,  witnesses  are  called  on  to  explain  their  answers, 
and  one  question  is  followed  up  by  another,  a  false  witness  may 
adapt  his  answers  to  circumstances  ;  therefore,  let  every  witness  who 
happens  to  be  misunderstood — all  men  are  not  masters  of  language, 
and  in  the  hands  of  the  ablest  of  us  it  often  fails  to  communicate 
our  thoughts — be  deprived  of  the  opportunity  of  setting  himself 
right  with  his  interrogator  and  the  tribunal.  Again,  an  honest  but 
timid  or  weak-minded  witness  may  be  so  affected  by  the  novelty  of 
his  situation,  or  so  browbeaten  by  his  cross-examiner,  as  to  be 
unable  to  give  evidence,  or  he  may  perhaps  be  made  even  to  contra- 
dict himself  ;  therefore,  say  the  partisans  of  the  civil  and  canon  law7 
practice,  let  the  feeling  of  shame  that  so  often  deters  men  from 
stating  in  public  falsehoods  which  they  would  unblushingly  state  in 
private,  be  erased  from  the  minds  of  all  witnesses  who  present 
themselves  in  courts  of  justice  ;  and  let  us  shut  out  the  incalculable 
light  thrown  on  every  sort  of  verbal  testimony  by  the  demeanour  of 
the  person  who  gives  it.  The  most  limited  experience  will  testify 
irhat  a  man  says  is  often  of  very  small  account  indeed,  compared 
with  his  manner  of  saying  it.  Besides,  when  justice  is  defeated  by 
cross-examination  pushed  to  excess,  the  chief  fault  rests  with  the 
judge,  whose  duty  it  is  to  reassure  and  encourage  the  witness.  And, 
after  all,  browbeating  and  annoying  a  witness  are  very  different 
from  discrediting  him.  We  should  remember  that  the  cross- 
examination  takes  place  in  presence  of  a  judge  and  jury,  who  are 
on  the  watch  to  discover  whether  the  confusion  or  vacillation  of  the 
witness  is  attributable  to  false  shame,  mistake,  or  mendacity.  Most 
of  the  advantages  of  secret  examination,  without  its  dangers,  are 
attainable  by  examining  the  witnesses  out  of  the  hearing  of  each 
other, — a  practice  constantly  adopted  in  courts  of  common  law, 
when  combination  among  them  is  suspected,  or  the  testimony  of  one 
is  likely  to  exercise  a  dangerous  influence  over  others. 

§  101.  But  however  valuable  the  principle  which  requires  the 
presence  of  witnesses  at  a  trial,  the  strict  enforcement  of  the  rule, 
under  all  circumstances,  would  be  an  impediment  to  justice.  Espe- 
cially would  this  impediment  arise  in  cases  where  the  absence  of 
a  witness  beyond  the  sea  made  his  attendance  practically,  or  some- 
times absolutely  impossible.  Either  from  the  evils  of  an  unbending 
adherence  to  the  rule,  it  being  less  felt  in  early  times,  or  from  the 
comparatively  slender  attention  paid  to  evidence  in  general  by  our 
ancient  lawyers,  certain  it  is  that  the  common  law  made  little  or  no 
provision  on  this  subject ;  but  large  improvements  have  been 
effected  by  modern  legislation.  After  the  union  with  Scotland  and 
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the  complete  establishment  of  our  Indian  empire,  the  mischiefs 
arising  out  of  the  imperfections  of  the  ancient  system  became  too 
great  to  be  overlooked  ;  and  the  East  India  Company  Act,  1772 
(13  Geo.  3,  c.  63),  contains  several  provisions  directed  to  this 
object.  In  the  first  place,  it  enacts  (k)  that  in  all  cases 
of  indictments,  laid  in  the  Court  of  King's  Bench,  for  mis- 
demeanours committed  in  India,  the  said  court  may,  upon  motion 
on  behalf  of  the  prosecutor,  or  defendant,  by  writ  of  mandamus, 
require  certain  judges  in  India  therein  mentioned,  to  hold  a  court 
for  the  examination  of  witnesses,  and  receiving  other  proofs  con- 
cerning the  matters  charged  in  such  indictments  ;  the  examination 
to  be  publicly  taken  viva  voce  in  the  said  court  and  afterwards,  by 
some  sworn  officer  of  such  court,  reduced  into  writing,  and  sent  to 
the  Court  of  King's  Bench,  and  there  allowed  and  read,  and  deemed 
as  good  and  competent  evidence  as  if  such  witness  had  been 
examined  in  the  said  Court  of  King's  Bench  itself.  And  by  a  sub- 
sequent section  (/),  when  any  person  shall  commence  any  action, 
for  which  cause  shall  arise  in  India,  in  any  of  His  Majesty's  courts 
at  Westminster,  such  courts  respectively  may,  upon  motion  there  to 
be  made,  award  similar  writs  to  the  same  judges  in  India,  for  the 
examination  of  witnesses  "  as  aforesaid,"  and  for  the  reading,  &c., 
of  such  examination  at  the  trial  of  the  action  in  this  country. 
Another  section  (m)  contains  a  proviso  that  "  no  such  depo- 
sitions," taken  and  returned  as  aforesaid  by  virtue  of  this  Act,  shall 
be  allowed  or  permitted  to  be  given  in  evidence  in  any  capital  cases, 
other  than  such  as  shall  be  proceeded  against  in  Parliament." 

§  102.  This  statute,  it  is  obvious,  went  but  a  short  way  towards 
remedying  the  evil;  and  several  others  with  similar  provisions — 
as,  for  instance,  the  42  Geo.  3,  c.  85,  and  1  Geo.  4,  c.  101 — were 
passed  from  time  to  time,  to  meet  the  exigencies  of  certain  classes 
of  cases.  Nothing  generally  effectual  was  done,  however,  until  the 
passing  of  the  Evidence  on  Commission  Act,  1831  (1  Will.  4,  c.  22), 
entitled  "  An  Act  to  enable  Courts  of  Law  to  order  the  Examination 
of  Witnesses  upon  Interrogatories  and  otherwise."  The  first 
section  enacts  that  all  the  powers,  &c.,  contained  in  the  East  India 
Company  Act,  1772  (13  Geo.  3,  c.  63),  relating  to  the  examination  of 
witnesses  in  India,  shall  be  extended  to  all  colonies,  &c.,  under  the 
dominion  of  His  Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  in  any  of  the  courts  of  law 
at  Westminster,  in  what  country  soever  the  cause  of  action  may 
have  arisen,  and  whether  the  same  may  have  arisen  within  the 

(k)  Sect.  40.  (I)  Sect.  44.  (m)  Sect.  45. 
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jurisdiction  of  the  court  to  the  judges  whereof  the  commission  may 
be  directed,  or  elsewhere,  when  it  shall  appear  that  the  examination 
of  witnesses  under  the  commission  will  be  necessary  or  conducive  to 
the  due  administration  of  justice,  in  the  matter  wherein  such  writ 
shall  be  applied  for. 

§  103.  The  Evidence  on  Commission  Act,  1831,  contained, 
however,  other  provisions  more  important  and  extensive  than  this. 
It  empowered  (»)  each  of  the  courts  at  Westminster,  and  the 
several  judges  thereof,  in  every  action  depending  in  such  court,  upon 
the  application  of  any  of  the  parties  to  such  suit,  to  order  the 
examination  on  oath,  upon  interrogatories  or  otherwise,  before  the 
master  of  the  court,  or  other  persons  to  be  named  in  the  order,  of 
any  witnesses  within  the  jurisdiction  of  the  court,  or  to  order  a 
commission  to  issue  for  the  examination  of  witnesses  on  oath  at  any 
place  out  of  such  jurisdiction,  by  interrogatories  or  otherwise,  and  by 
the  same  or  any  subsequent  order  or  orders,  to  give  all  such  direc- 
tions touching  the  time,  place,  and  manner  of  such  examinations, 
as  well  within  the  jurisdiction  of  the  court  wherein  the  action  shall 
be  depending  as  without,  and  all  other  matters  and  circumstances 
connected  with  such  examinations,  as  might  appear  reasonable  and 
just  (o).  The  examination  is  directed  to  be  on  oath,  or  affirma- 
tion in  cases  where  the  law  allows  an  affirmation  ;  and  persons 
giving  false  evidence  are  to  be  deemed  guilty  of  perjury  (p). 
But,  lest  the  power  of  examining  witnesses  in  this  way  should  be 
perverted,  to  the  superseding  of  the  salutary  practice  of  the  common 
law,  it  was  provided  (q),  that  "no  deposition,  to  be  taken  by 
virtue  of  the  Act,  shall  be  read  in  evidence  at  any  trial  without  the 
consent  of  the  party  against  whom  the  same  may  be  offered,  unless 
it  shall  appear  (1)  that  the  deponent  is  beyond  the  jurisdiction  of 
the  court,  or  dead,  or  unable  from  permanent  sickness  or  other 
permanent  infirmity  to  attend  the  trial ;  and  (2)  that  the  accused 
was  present  at  the  examination  and  had  an  opportunity  of  cross- 
examining  the  deponent, — which  second  proviso,  by  a  long  and 
cumbrous  amending  enactment  (r),  is  cut  down  by  the  qualifica- 
tion that  it  shall  be  sufficient  if  the  accused  had  notice  of  the 
examination  and  might  have  had  opportunity  of  cross-examining." 

(n)  Sect.  4.  allow  any  cross-interrogatories  which  they 

(o)  In  applying  this  section,  the  court  may  think  to  be  improper.     Stocks  v.  Ellis, 

may  disallow  any  interrogatories  which,  in  L.  Rep.,  8  Q.  B.  454. 

their  opinion,  might  deter  a  witness  from  (j>)  Sect.  7. 

giving  evidence  before  the  commissioners  ;  (q)  Sect.  10. 

or,  after  a  commission  has  been  granted,  (r)  30  &  31  Viet.  c.  35,  s.  6. 

and   before  its  execution,   they  may  dis- 
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§  104.  Still  further  improvements  in  this  respect  were  effected 
by  the  Evidence  Act,  1843  (6  &  7  Viet.  c.  82),  which  provided  means 
for  compelling  the  attendance  of  persons  to  be  examined  under 
commissions  for  the  examination  of  witnesses,  &c.,  which  were  to  be 
executed  in  parts  of  the  realm,  subject  to  different  laws  from  those 
in  which  the  commissions  were  issued ;  and  by  the  Evidence  by 
Commission  Act,  1859  (22  &  23  Viet.  c.  20),  which  provided  for  taking 
evidence  in  suits  and  proceedings  before  tribunals  in  the  Queen's 
dominions,  in  places  out  of  the  jurisdiction  of  those  tribunals. 
Again,  by  the  Queen's  Remembrancer  Act,  1859  (22  &  23  Yict. 
c.  21),  s.  16,  the  above  provisions  of  the  East  India  Company  Act, 
1772  (13  Geo.  3,  c.  63),  and  the  Evidence  on  Commission  Act,  1831 
(1  Will.  4,  c.  22),  were  extended  to  all  suits  and  proceedings  on  the 
Revenue  side  of  the  Court  of  Exchequer. 

And  now,  by  the  Rules  of  the  Supreme  Court  (s),  after 
prescribing  that  at  the  trial  of  any  action  or  at  any  assessment  of 
damages,  the  witnesses  shall,  in  the  absence  of  agreement  between 
the  parties,  be  examined  viva  voce  and  in  open  court,  it  is  also 
prescribed  that,  "  the  court  or  a  judge  may,  at  any  time,  for  sufficient 
reason,  order  that  any  particular  fact  or  facts  may  be  proved  by 
affidavit,  or  that  the  affidavit  of  any  witness  may  be  read  at  the 
hearing  or  trial,  on  such  conditions  as  the  court  or  judge  may 
think  reasonable  ;  or  that  any  witness,  whose  attendance  in  court 
ought  for  some  sufficient  cause  to  be  dispensed  with,  be  examined 
by  interrogatories  or  otherwise,  before  a  commissioner  or  examiner ; 
provided,  that  where  it  appears  to  the  court  or  judge  that  the 
other  party  bona  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  witness  can  be  produced,  an  order 
shall  not  be  made  authorising  the  evidence  of  such  witness  to  be 
given  by  affidavit." 

§  105.  The  old  statutes  1  &  '2  P.  &  M.  c.  13,  s.  4,  and  2  &  3  P.  & 
M.  c.  10,  s.  2,  enacted,  that  justices  of  the  peace,  before  whom 
persons  were  brought  charged  with  felony,  should,  before  committing 
to  prison  or  admitting  to  bail,  take  the  examination  of  the  prisoner, 
and  information  of  those  that  brought  him,  of  the  fact  and  circum- 
stances thereof;  and  the  same,  or  so  much  thereof  as  should  be 
material  to  prove  the  felony,  should  put  in  writing,  &c.  These 
statutes  were  repealed,  re-enacted,  and  their  provisions  extended  to 
cases  of  misdemeanour,  by  7  Geo.  4,  c.  64,  ss.  2,  3.  And  this  latter 
enactment  was  in  its  turn  repealed  and  amended  by  the  Indictable 
Offences  Act,  1848  (11  &  12  Viet.  c.  42) ;  which  enacts  (0,  that  where 

(s)  R.  S.  C.  Ord.  XXXVII.  Rule  1.  (<)'  Sect.  17. 
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witnesses  are  examined  on  oath  or  affirmation,  against  a  person 
charged  before  a  justice  of  the  peace  with  any  indictable  offence,  and 
their  evidence  has  been  put  into  writing,  and  their  depositions  read 
over  to,  and  signed  respectively  by  them  and  the  justice  taking  the 
same,  "  If  upon  the  trial  of  the  person  so  accused  it  shall  be  proved, 
by  the  oath  or  affirmation  of  any  credible  witness,  that  any  person 
whose  depositions  shall  have  been  so  taken  as  aforesaid  is  dead,  or 
so  ill  as  not  to  be  able  to  travel  (u),  and  if  also  it  be  proved  that 
such  deposition  was  taken  in  the  presence  of  the  person  so  accused, 
and  that  he  or  his  counsel  or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness,  then,  if  such  deposition  purport  to  be  signed 
by  the  justice  by  or  before  whom  the  same  purports  to  have  been 
taken,  it  shall  be  lawful  to  read  such  depositions  as  evidence  in  such 
prosecution,  without  further  proof  thereof,  unless  it  shall  be  proved 
that  such  deposition  was  not  in  fact  signed  by  the  justice  purporting 
to  sign  the  same."  The  1  &  2  P.  &  M.  c.  13,  s.  5,  and  7  Geo.  4, 
c.  64,  s.  4,  gave  somewhat  similar  directions  to  coroners  holding 
inquisitions  of  murder  or  manslaughter ;  and  the  repealed  Merchant 
Shipping  Act,  1854  (17  &  18  Viet.  c.  104),  s.  270,  had  some  provisions 
of  a  like  nature  for  offences  under  that  Act. 

§  106.  Nor  is  it  exclusively  on  witnesses  that  this  institution  of 
publicity  exercises  a  salutary  control.  Its  effect  on  the  judge  is 
no  less  conspicuous.  "  Upon  his  moral  faculties,"  observes  Ben- 
tham  (x),  "  it  acts  as  a  check,  restraining  him  from  active  partiality 
and  improbity  in  every  shape  ;  upon  his  intellectual  faculties  it  acts 
as  a  spur,  urging  him  to  that  habit  of  unremitting  exertion  without 
which  his  attention  can  never  be  kept  up  to  the  pitch  of  his  duty. 
Without  any  addition  to  the  mass  of  delay,  vexation,  and  expense, 
it  keeps  the  judge  himself,  while  trying,  under  trial.  Under  the 
auspices  of  publicity,  the  original  cause  in  the  court  of  law  and 
the  appeal  to  the  court  of  public  opinion  are  going  on  at  the  same 
time.  So  many  by-standers  as  an  unrighteous  judge  (or  rather  a 
judge  who  would  otherwise  have  been  unrighteous)  beholds  attend- 
ing in  his  court,  so  many  witnesses  he  sees  of  his  unrighteousness ; 
so  many  ready  executioners,  so  many  industrious  proclaimers,  of 
his  sentence.  On  the  other  hand,  suppose  the  proceedings  to  be 
completely  secret,  and  the  court,  on  the  occasion,  to  consist  of  no 
more  than  a  single  judge, — that  judge  will  be  at  once  indolent  and 


(u)  A  suggestion  that,  owing  to  the  old  within   this  section   for  allowing  his  de- 
age  and  nervousness   of  the  witness,  his  position    to   be   read.       Reg.   v.    Farrell, 
being  examined  in  court  might  be  attended  43  L.  J.,  M.  C.  94. 
with   danger,    is  not   a  sufficient   ground  (x)  1  JuxL  Ev.  523-525. 
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arbitrary :  how  corrupt  soever  his  inclination  may  be,  it  will  find 
no  check,  at  any  rate  no  tolerably  efficient  check,  to  oppose  it.  ... 
Publicity  is  farther  useful  as  a  security  for  the  reputation  of  the 
judge  (if  blameless)  against  the  imputation  of  having  misconceived, 
or,  as  if  on  pretence  of  misconception,  falsified,  the  evidence. 
Withhold  this  safeguard,  the  reputation  of  the  judge  remains  a 
perpetual  prey  to  calumny,  without  the  possibility  of  defence.  .  .  . 
Another  advantage  (collateral,  indeed,  to  the  present  object,  yet  too 
extensively  important  to  be  passed  over  without  notice)  is  that,  by 
publicity,  the  temple  of  justice  adds  to  its  other  functions  that  of  a 
school,  a  school  of  the  highest  order,  where  the  most  important 
branches  of  morality  are  enforced  by  the  most  impressive  means  ;  a 
theatre,  in  which  the  sports  of  the  imagination  give  place  to  the 
more  interesting  exhibitions  of  real  life.  Sent  thither  by  the  self- 
regarding  motive  of  curiosity,  men  imbibe,  without  intending  it, 
and  without  being  aware  of  it,  a  disposition  to  be  influenced,  more 
or  less,  by  the  social  and  tutelary  motive,  the  love  of  justice." 

§  107.  It  has  not  been  unfrequently  suggested  that  this  general 
rule  of  publicity  should  be  subject  to  an  exception  in  the  cases 
where,  as  in  the  Divorce  Court  or  on  trials  for  rape  and  similar 
offences,  the  evidence  given  must  necessarily  be  of  an  indecent 
character ;  the  exception,  however,  being  sought  to  be  introduced 
more  for  the  sake  of  the  general  readers  of  newspaper  reports  of  the 
proceedings  than  of  those  who  actually  hear  the  evidence  given. 
The  Divorce  Court,  following  the  practice  of  the  ecclesiastical  courts, 
will  hear  suits  for  a  decree  of  nullity  of  marriage  in  camera  (#), 
and  also  suits  for  restitution  of  conjugal  rights  (z),  but  has  no 
power  so  to  hear  suits  for  dissolution  of  marriage  («).  On  the 
occasion  of  a  trial  for  rape  or  some  similar  offence,  women  and  boys 
are  frequently,  and  it  seems  lawfully,  excluded  from  court;  but 
when  the  Criminal  Law  Amendment  Bill  was  passing  through  the 
House  of  Commons  in  1885,  a  clause  giving  the  judge  an  express 
power  to  order  such  exclusion  was  rejected.  On  the  whole,  it  is 
submitted  that  secret  trials  are  so  great  an  evil,  from  the  suspicion 
of  injustice  to  which  they  may  give  rise,  that  it  is  better  not  to 
exclude  the  public,  and  that  the  object  aimed  at  would  be  sufficiently 
gained  by  establishing  a  supervision  over  newspaper  reports. 

(y)  C.  v.  C.,  38  L.  J.,  P.  &  M.  37.  (a)  O.  v.  C.,  ubi  sup. 

(z)  A.  v.  A.,  L.  R.,  3  P.  230. 
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§  108.  IT  is  proposed,  in  the  present  Part,  to  trace  the  rise  and 
progress  of  the  law  of  evidence  in  this  country,  concluding  with 
some  observations  on  its  actual  state  and  prospects  (a). 

§  109.  On  the  first  of  these  subjects  little  is  to  be  found  in  our 
modern  works,  beyond  a  few  dicta,  not  very  consistent  with  each 
other.  In  the  case  of  R.  v.  The  Inhabitants  of  Eriswell  (b),  decided 
in  1790,  Lord  Kenyon,  C.  J.,  is  reported  to  have  said,  "  The  rules  of 
evidence  have  been  matured  by  the  wisdom  of  ages,  and  are  now 
revered  from  their  antiquity  and  the  good  sense  in  which  they  are 
founded."  And  in  Bauennan  v.  Radcnius  (c),  about  eight  years 
later,  he  informs  us  that  at  the  beginning  of  the  eighteenth  century, 
Lord  Macclesfield  said  that  the  most  effectual  way  of  removing 


(a)  For  a  history  of  evidence  in  other 
countries,  see  Le  Gontil's  "  Essai  Histo- 
rique  sur  les  Preuves,"  &c.,  published  at 
Paris  in  1863. 


(ft)  3  T.  R.  707,  721. 
(c)  7  T.  R.  663,  667. 
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landmarks  would  be  by  innovating  on  the  rules  of  evidence  ;  and  so 
he  said  himself.  This,  however,  is  not  the  general  opinion  of  the 
present  day,  in  which  our  system  of  judicial  evidence  is  commonly 
spoken  of  as  something  altogether  modern  ;  and  in  the  case  of  Loice 
v.  Jolliffe  (d),  decided  not  quite  thirty  years  previous  to  that  first 
quoted,  Lord  Mansfield,  C.  J.,  is  reported  to  have  declared  on  a 
trial  at  bar  that  the  court  "  did  not  then  sit  there  to  take  its  rules 
of  evidence  from  Siderfin  and  Keble,"  whose  reports  begin  about  a 
century  before  the  time  when  he  was  speaking.  In  the  proceedings 
against  Queen  Caroline,  in  the  year  1820  (?),  Abbott,  C.  J.,  in 
delivering  the  answer  of  the  judges  to  a  question  put  by  the  House 
of  Lords,  said,  "in  their  judgment  it  is  a  rule  of  evidence  as  old 
as  any  part  of  the  common  law  of  England,  that  the  contents  of  a 
written  instrument,  if  it  be  in  existence,  are  to  be  proved  by  the 
instrument  itself,  and  not  by  parol  evidence."  On  the  other 
hand,  in  the  work  on  evidence  by  Messrs.  Phillipps  and  Amos  (/), 
published  in  1838,  it  is  said  that  the  law  of  evidence,  according  to 
which  the  determinations  of  the  courts  are  at  present  governed, 
has  been  almost  entirely  created  since  the  time  of  the  reporters 
Lord  Raymond,  Salkeld,  and  Strange ;  i.e.,  since  a  period  beginning 
shortly  after  the  revolution  of  1688,  and  ending  at  a  tolerably 
advanced  point  in  the  reign  of  Geo.  II.  Also,  in  the  10th  ed.  of 
Phillipps  on  evidence,  published  in  1852  (//),  it  is  stated  that  the 
important  rule  rejecting  hearsay  or  second-hand  evidence  is  not  of 
great  antiquity ;  and  that  one  of  the  earliest  cases  in  which  it  was" 
acted  upon  is  Samson  v.  1'ardli/,  P.  19  Car.  II.,  2  Keb.  223. 

>j  110.  The  truth  seems  to  be,  that  while  "  The  Law  of  Evidence  " 
is  the  creation  of  comparatively  modern  times,  most  of  the  leading 
principles  on  which  it  is  founded  have  been  known  and  admitted 
from  the  earliest  ;  and  in  order  to  show  the  nature  of  the  ancient, 
as  well  as  the  advantages  of  the  modern  system,  it  will  be  necessary 
to  examine  those  principles. 

§  111.  All  rules  respecting  judicial  evidence  may  be  divided  into 
primary  and  secondary, — the  former  relating  to  the  quid  proljandum, 
or  thing  to  be  proved,  the  latter  to  the  modus  probandi,  or  mode  of 
proving  it.  Of  the  former  there  are  but  three :  1st.  That  the 
evidence  adduced  must  be  directed  solely  to  the  matters  in  dispute ; 
2nd.  That  the  burden  of  proof  lies  on  the  party  who  would  be 
defeated,  supposing  evidence  were  not  given  on  either  side;  and 

(d)  1  AV.  Bkckst.  366.  (/)  Page  335. 

(e)  2  B.    &  B.  289  ;    see  infra,  bk.   3,  (g)  VoL  1,  p.  165. 
pt.  2,  ch.  3. 
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3rd.  That  it  is  sufficient  for  the  party  on  whom  the  burden  of  proof 
lies,  to  prove  the  substance  of  the  issue  raised.  These  rules  are  so 
obviously  reasonable  and  necessary  for  the  administration  of  justice 
that  it  would  be  difficult  to  find  a  system  in  which  they  have  not  at 
least  a  theoretical  existence,  however  their  effect  may  occasionally 
have  been  extended  or  narrowed  by  artificial  and  technical  reasoning; 
and  accordingly  they  have  always  been  recognised  in  our  own  (/<). 

The  secondary  rules  are  necessarily  more  numerous,  but  there 
are  some  almost  as  obvious  and  universal  as  the  primary.  Probably 
no  code  of  laws  ever  existed  which  was  destitute  of  its  estoppels, 
presumptions,  and  oaths,  or  other  sanctions  of  truth,  or  which 
neglected  to  establish  the  great  principle,  so  essential  to  the  peace 
of  society,  that  matters  and  claims  which  have  been  once  regularly 
and  judicially  decided,  must  be  considered  as  settled  and  not  again 
be  brought  into  dispute.  Of  all  these  likewise  we  find  ample  mention 
in  our  early  books  (i)  :  especially  of  estoppels. 

§  112.  Many  of  the  other  secondary  rules  of  evidence  are  based 
on  principles  which,  though  quite  as  consonant  to  reason,  and  as 
much  required  for  a  perfect  administration  'of  justice,  are  not  so 


(h)  That  the  proof  should  be  confined 
to  the  issues  raised,  and  consequently  that 
the  admissibility  of  evidence  depends  on 
the  state  of  the  pleadings,  see  Finch, 
Comrn.  Laws,  61  ;  the  cases  from  the 
Year  Books  collected  in  2  Rol.  Abr.  676, 
677,  pi.  8,  10,  11,  13,  14,24,  28,  &c.  ;  and 
those  put  by  Bradshawe,  A.  G.  arguendo, 
in  llemgcr  v.  Fogassa,  Plovvd.  7.  Again, 
that  the  burden  of  proof  lies  in  general  on 
the  party  who  asserts  the  affirmative  has 
been  a  recognised  maxim  of  law  from  the 
earliest  periods,  see  Bract,  lib.  4,  c.  7,  fol. 
301  B.  ;  F.  N.  B.  106,  H.  ;  Co.  Litt.  6  b  ; 
2  Inst.  662  ;  4  Inst.  279  ;  3  Leon.  162,  pi. 
211  ;  Gouldsb.  23,  pi.  2  ;  Anon.,  Littl.  R. 
36  ;  and  the  maxim,  "actori  incumbit 
onus  probandi,"  seems  also  to  have  been 
well  known  in  former  times  ;  4  Co.  71  b  ; 
Hob.  103.  A  case  of  the  burden  of  proof 
shifting  is  given  by  Glanville,  lib.  10,  c. 
12.  Also,  that  it  is  sufficient  to  prove  the 
substance  of  the  issue,  see  Litt.  ss.  483, 
484,  485  ;  6  Edw.  III.  41  b,  pi.  22 ;  8 
Edw.  III.  70  a,  pi.  37  ;  Hob.  73,  81  ; 
Tryals  per  Pais,  140,  Ed.  1665  ;  Co.  Litt. 
227  a  ;  281  b,  282  a,  &c. 

(i)  See  Glaiiv.  lib.  12,  c.  24,  who 
wrote  in  the  reign  of  Hen.  II.  ;  Odo  de 
Compton' sense,  Memor.  inScac.  29  Edw.  I.; 


6  Edw.  III.  45  a,  pi.  31  ;  and  the 
title  "Estoppel"  in  the  indexes  to  our 
old  books,  beginning  with  the  Year  Book 
of  Edw.  II.  As  instances  of  presumptions, 
or  intendinents  of  law,  noticed  by  ancient 
authorities,  see  Fleta,  lib.  6,  c.  34,  §§  4 
and  5  ;  Bract,  lib.  1,  c.  9,  §  4  ;  Litt.  ss. 
99  and  103  ;  Co.  Litt.  42  a  and  b,  67  b, 
78  b,  99  a,  232  b,  373  a  and  b  ;  5  Co.  98  b  ; 
6  Co.  76  a  ;  10  Co.  56  a;  12  Co.  4  and 

5  ;  Cro.  Eliz.  292,  pi.  2  ;  Cro.  Jac.  252,  pi. 

6  and  451,  pi.  29  ;  Cro.   Car.  317,  pi.   14, 
and  550,  pi.  2.     It  is  well  known   that 
during    the   middle  ages    oaths  were  in 
constant  use,  or  rather  abuse,  throughout 
Christendom,     including     this     country, 
which  always  insisted  on  an  oath  as  a  test 
of  truth,   and  had  its  judicial   purgation 
under  the  name  of  wager  of  law.    And  with 
respect  to  the  authority  of  res  judicata,  by 
the  old  statute,  4  Hen.  4,  c.   23,  it  is  or- 
dained and  established,  that  ''  after  judg- 
ment given  in  the  courts  of  our  lord  the 
king,  the  parties  and  their  heirs  shall  be 
thereof  in  peace,    until  the  judgment  be 
annulled  (anientiz)  by  attaint  or  by  error, 
if  there  be  error,  as  hath  been  used  by  the 
law  in  the  times  of  the  progenitors  of  our 
said  lord  the   king."     See   also  the  stat. 
West.  2  (13  Edw.  1,  stat.  1),  c.  5,  s.  2. 


PART    II.]  HISTORY   OF    ITS    RISE    AND    PROGRESS,    ETC.  93 

obvious  at  first  sight ;  and  which,  owing  to  the  hardship  of  their 
enforcement  in  particular  cases,  and  the  great  discretion  required 
in  their  application,  are  sometimes  apt  to  be  disregarded.  Among 
these  may  be  reckoned  the  just  principle,  "  res  inter  alios  acta 
alteri  nocere  non  debet," — that  persons  are  not  to  be  affected  by 
the  acts  or  words  of  others,  to  which  they  were  neither  party  nor 
privy,  and  consequently  had  no  power  to  prevent  or  control.  We 
find  this  appealed  to  as  a  recognised  maxim  of  law  so  early  as  the 
reign  of  Edward  II.  (k).  Under  this  head  comes  the  great  principle, 
the  strict  enforcement  of  which  (as  has  been  already  stated  (/)) 
forms  a  distinguishing  feature  of  the  English  law  of  evidence  ; 
namely,  the  rejection  of  all  transmitted  or  derivative  evidence, — of 
all  proof  offered  second-hand,  or  obstetric-ante  manii.  We  have  seen 
the  observations  of  Lord  C.  J.  Abbott  as  to  that  branch  of  this  rule 
which  relates  to  written  instruments  (m)  ;  and  with  respect  to 
hearsay  or  second-hand  evidence  in  general,  our  ancient  lawyers 
seem  to  have  had  a  thorough  perception  of  its  infirmity.  Thus, 
Sir  Edward  Coke,  in  the  early  part  of  the  seventeenth  century,  lays 
down  as  a  rule  of  law,  "  Plus  valet  unus  oculatus  testis,  quam 
auriti  decem,"  "  Testis  de  visu  praeponderat  aliis  "  (n).  So,  the 
judges  having  held  in  Thomas's  case  that  the  statutes  1  Edw.  6, 
c.  12,  s.  22,  and  5  &  6  Edw.  6,  c.  11,  s.  12,  which  require  that  no 
person  be  proceeded  against  for  treason  except  on  the  oath  of  two 

(i)  M.   3  Edw.   II..  53,  tit.    Entre  ;    A  was  entitled   to  seisin,   &c.     See  on  this 

writ  of  entry  ad  terminum  qui  praeteriit  subject,  Co.  Litt.  352  b ;  2  Smith's  Lead, 

was    brought,    in   which    the   demandant  Cas.   614,   4th  Ed.     The  above  case  was 

alleged  that  the  tenant  had  right  of  entry  decided  exactly  350  years  before  the  first 

only  through  A.,  his  father,  who  leased  to  case  in  Siderfin,  while  the  reports  of  Keble 

him  the  term,  &c.  :   to  which  the  tenant  begin   a   year    later, — the    two    reporters 

pleaded  that  the  plaintiff  was  bastard,  and  whose  authority  on  the  subject  of  evidence 

could  not  claim  as  heir  to  A. ;  to  which  the  Lord  Mansfield,  1  ~W.  Bl.  366,  wished  to 

demandant  replied  that  he  had  formerlv  consign  to  oblivion,  on  account  of  their 

sued  a  writ  against  one  C.,  who  pleaded  antiquity.    See  also  2  Inst.  513.    The  rule 

the  bastardy  of  the  demandant,  who  there-  "res  inter  alios,  kc.,"  was  well  known  at 

upon  sued  out  a  writ  to  the  Bishop  of  L ,  Rome.     See  Cod.  lib.  7,  tit.  60,  11.   1  and 

who  certified  to  the  court  that  he  was  mulier,  2,  in  the  latter  of  which  it  is  spoken  of  as 

&c.     To  this  the  tenant  rejoined  that  he  being   "notissimi  juris."    Infra,   bk.    3, 

was  no  party  to  that  proceeding,  and  res  pt.  2,  ch.  5. 

inter  alios  acta  aliis,  dx.     To  this  it  was  (?)  Introd.  §  29,  and  supra,  pt.  1,  §  89. 

answered  that  that  maxim  did  not  apply  See  infra,  bk.  3,  pt.  2,  cc.  3  and  4. 

to  such  a  case.     The  judges  took  time  to  (m)  Supra,   §  109.      See  Fleta,  lib.  6, 

consider  until  the  next  term,   and   then  ch.  34,  §  1,  and  6  Mod.  248.     This  prin- 

gave   judgment    that,  as  that  court   had  ciple  was  also  known  to  the  Romans.    Dig. 

been  certified  of  the  demandant's  state  of  lib.  22,  tit.  4,  1.  2,  lib.  26,  tit.  7,  1.  of; 

mulier  by  a  certification,  which  was  com-  Cod.  lib.  4,  tit.  21,  II.  5,  7,  and  11 ;  Domat, 

pleted  by  a  judgment  given  under  that  Lois  Civiles,  part.  1,  liv.  3,  tit.  6,  sect.  2, 

certification,  and  as  he  who  is  once  mulier  §§  x.  and  xi. 

is    mulier    for   ever,    no   matter  between  (n)  4  Inst.  279. 

whom  it  be  ;  they  gave  judgment  that  he 
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lawful  accusers,  were  satisfied  by  the  evidence  of  one  person  who 
spoke  of  his  own  knowledge,  and  that  of  another  who  had  the 
information  from  a  third,  and  he  from  a  fourth,  to  whom  the  first 
had  related  it  (<>),  the  same  authority  pronounces  it  "  a  strange 
conceit  that  one  may  be  an  accuser  by  hearsay;"  and  says  that 
the  doctrine  was  utterly  denied  by  the  judges  in  Lord  Lumley's 
case(p),  H.  14  Eliz.,  a  report  of  which  he  had  seen  in  the  hand- 
writing of  C.  J.  Dyer  (q)  ;  and  Thomas's  case  is  also  mentioned  by 
Sir  Matthew  Hale  as  overruled  (r).  As  our  legal  history  advances, 
the  authorities  become  more  distinct  on  this  subject,  and  the  incon- 
clusiveness  of  hearsay  or  second-hand  evidence  seems  to  have  been 
universally  recognised  during  the  latter  half,  at  least,  of  the  seven- 
teenth century  (s).  Instances  are  to  be  seen  in  the  state  prosecutions 
of  that  period  (t) ;  and  we  sometimes  find  the  objection  taken  even 
by  persons  not  in  the  legal  profession.  Thus  Archbishop  Laud,  in 
his  defence,  observes  of  some  evidence  offered  against  him,  that  it 
is  "  hearsay  "  (»)  ;  and  Lord  William  Eussell,  complaining  on  his 
trial  that  he  thought  he  had  very  hard  measure,  that  there  was 
brought  against  him  .a  great  deal  of  evidence  by  hearsay^), 
the  court  at  once  admitted  the  objection,  but  evaded  its  force 
in  a  way  that  will  be  shown  presently ;  and  in  Mich.  T.  19 
Jac.  I.,  the  principle  that  the  opinions  of  witnesses  are  not  a 
legitimate  ground  for  legal  decision,  was  recognised  in  the  Star 
Chamber  (y) . 

§  113.  Many  other  instances  might  be  adduced,  to  show  the 
recognition  by  our  ancestors  of  principles  of  evidence  which  we  are 
in  the  habit  of  looking  on  as  altogether  modern.  Even  the  rules  of 
our  forensic  practice  respecting  proof  were  known  to  them  ;  as 
that  at  trials  the  party  on  whom  the  burden  of  proof  lies 
ought  to  begin  (z),  that  leading  interrogatories  ought  not  to  be 
put  (a],  &c. 

(0)   Thomas's  case,  Dyer,  99  b,  pi.    68,  (*)  Scvmson  \.  Yardly,  2  Keb.  223,  (5), 

P.  1  Mar.  P.  19  Car.  II. ;  Luttrcll  v.  Reynell,  1  Mod. 

(2?)  3  Inst.  25.  282,  and  the  authorities  in  the  next  three 

(q)  Id.  24.  notes. 

(r]  1  H.  P.  C.  306  ;  2  Id.  287.      These          (t)  9  How.  St.  Tr.  608,  848,  1094  ;  12 

authorities  probably  did  not  mean  that  the  Id.  1454. 
evidence  of  the  second  witness  was  to  be          (?<)  4  Id.  431. 
rejected  as  coming  second-hand  ;  but  that,  (x)  9  Id.  608. 

being  traceable  up  to  the  first  witness,  it          (y)  Adams  v.   Canon,  reported  in   the 

was  a  mere  repetition  of  his  testimony,  and  margin  of  the  edition  of  Dyer's  Reports, 

consequently  could   not  be  considered  as  1688,  53  b,  pi.  11. 

the  evidence  of  a  second  accuser  within          (z)  Anon.,  Litt.  R.36  ;Hcidonv.  Ibgravc, 

the  meaning  of  the  statute.     See  Hale,  in  3  Leon.  162,  pi.  211;  Gouldsb.  23,  pi.  2. 
loc.  cit..  and  2  Hawk.  P.  C.  c.  25,  s.  141.  (a)  4  Inst.  279. 
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§  114.  But  although  the  germs  of  our  law  of  evidence  are  thus 
traceable  in  the  proceedings  of  our  ancestors,  they  do  not  appear  to 
have  reduced  its  principles  into  a  system,  or  invested  them  with 
the  obligatory  force  essential  to  the  steady  and  impartial  adminis- 
tration of  justice.  Except  in  the  case  of  pnesumptiones  juris, 
which,  being  part  of  the  law  itself,  it  would  have  been  manifestly 
improper  to  disregard,  and  in  a  few  other  instances,  the  principles 
of  evidence  were  looked  on  as  something  merely  directory,  which 
judges  and  jurymen  might  follow  or  not  at  their  discretion.  The 
best  illustration  of  this  will  be  found  in  the  practice  relative  to 
hearsay  or  second-hand  evidence.  We  have  seen  that  our  ancient 
lawyers  were  perfectly  aware  of  its  weakness,  but  they  did  not 
think  themslves  called  on  to  reject  it  absolutely.  Thus  in  Rolfc  v. 
Hampden,  T.  34  Hen.  VIII.  (It),  in  order  to  support  a  will  of  land, 
contained  in  an  ancient  paper  writing  (before  the  Statute  of  Frauds), 
the  testimony  of  three  witnesses  was  received,  one  of  whom  spoke 
of  his  own  knowledge,  the  rest  on  the  report  of  others  ;  and 
L.  C.  J.  Dyer,  by  whom  the  case  is  reported,  saw  nothing  extra- 
ordinary in  this,  but  observes,  "the  jury  paid  little  regard  to  the 
aforesaid  testimony."  And  at  a  later  period  the  courts  seem  to 
have  thought  that,  although  hearsay  was  not  evidence  in  itself, 
it  might  be  used  to  introduce,  explain,  or  corroborate  more  regular 
proof  (c). 

§  115.  Instances  are,  however,  to  be  found  in  the  State  Trials, 
previous  to  the  revolution  of  1688,  of  decisions  going  much  beyond 
this,  and  the  key  to  which  lies  in  a  circumstance  commonly  over- 
looked. So  long  as  the  judges  believed  that  it  was  discretionary 
with  them  to  enforce  or  disregard  the  received  principles  of  evidence, 
it  is  natural  to  suppose  that,  with  the  high  prerogative  notions  of 
those  tunes,  and  dependent  as  they  were  on  the  crown,  they  would 
exercise  that  discretion  in  favour  of  the  crown,  and  carefully  avoid 
laying  down  any  general  rules  which  might  fetter  the  executive  in. 
proceeding  against  state  criminals.  Accordingly  we  find  that,  in 
the  sixteenth  and  early  part  of  the  seventeenth  centuries,  it  was  an 
open  and  avowed  principle  that  the  rules  of  evidence  and  practice 
in  prosecutions  for  high  treason,  and  perhaps  for  felony  also,  were 
different  from  those  followed  in  ordinary  cases  (d).  Thus,  although 
by  the  established  usage  of  the  common  law  from  the  earliest  times, 
witnesses  were  sworn,  examined,  and  cross-examined  in  open  court, 

(6)  Dyer,  53  b,  pi.  11.  (d)  See  2  Hawk.  P.  C.  c.  46,  s.  9,  and 

(c)  2  Hawk.  P.  C.   c.  46,   s.    14  ;  Bac.       the  authorities  in  the  following  notes. 

Abr.  Evid.  K.,  Ed.  1736;  Trials  per  Pais, 

389,  390 ;  1  Mod.  283. 
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the  judges  refused  to  compel  their  personal  appearance  in  cases  of 
treason  (e) ,  holding  that  it  would  be  opening  a  gap  for  the  destruc- 
tion of  the  king(/),  &c.  The  consequence  of  establishing  this 
distinction  was,  that  on  charges  of  that  nature,  not  only  was  the 
loosest  and  most  dangerous  evidence  received,  but  the  entire  pro- 
ceedings were  conducted  in  a  way  which  set  at  defiance  every 
principle  of  fairness  and  justice.  "  Throughout  the  state  trials 
before  the  time  of  the  Commonwealth,"  observes  Mr.  Phillipps  (#), 
"  the  worst  species  of  hearsay  was  constantly  received ;  such  as 
the  examinations  of  persons  who  might  have  been  produced  as 
witnesses,  or  who  had  been  convicted  of  capital  offences,  or  who 
had  signed  confessions  in  the  presence  only  of  the  officers  of 
government,  and  under  the  torture  of  the  rack."  Thus,  in  the 
case  of  Sir  Nicholas  Throckmorton  (Ji),  the  principal  evidence  was 
the  deposition  of  a  person  already  convicted  of  treason,  and  whose 
execution  had  been  respited  from  time  to  time  in  order  to  induce 
him  to  accuse  the  prisoner  (i).  And  among  many  flagrant  mis- 
interpretations of  the  law  in  favour  of  the  crown  and  against  the 
prisoner,  of  which  that  trial  is  full,  the  court  unblushingly  declared 
that  the  words  in  the  Statute  of  Treasons,  25  Edw.  3,  c.  2,  stat.  5, 
that  persons  accused  of  treason  should  "  thereof  be  provably 
attainted  of  open  deed  by  people  of  their  condition,"  meant  that 
they  should  be  attainted,  not  by  verdict  of  a  jury,  but  by  the 
evidence  of  persons  already  attainted,  who  declare  the  accused 
participators  in  their  treason,  and  are  thus  "people  of  their  con- 
dition "  (k).  After  the  Eestoration  matters  seem  to  have  amended; 
the  witnesses  appeared  in  person,  but  the  practice  of  admitting 
proof  at  second-hand  continued, — the  judges  acknowledging  that  it 
was  not  evidence,  and  promising  to  tell  the  jury  so  (I).  Thus,  in 
Langhorn's  case,  31  Car.  II.  (?»),  Atkins,  J.,  interposed  while  a 
witness  was  giving  his  testimony.  "  That  is  no  evidence  against 
the  prisoner,  because  it  is  by  hearsay;  "  and  Scroggs,  C.  J.,  added, 
"It  is  right,  and  the  jury  ought  to  take  notice  that  what  another 
man  said  is  no  evidence  against  the  prisoner,  for  nothing  will 
be  evidence  against  him  but  what  is  of  his  own  knowledge." 


(e)  Staumlf.  P.  C.  164.  (</)  1  Ph.  Ev.  166,  10th  Ed. 

(/)  Sir  Walter  Raleigh's  case,  2  How.  (h)  1  How.  St.  Tr.  869. 

St.  Tr.  19.     Hallarii,  in  his  Constitutional          (i)  1  Ph.  Ev.  166,  10th  Ed. 
History  of  England,  vol.  2,   p.  148,  2nd          (k)  1  How.  St.  Tr.  889. 
Ed.,  speaking  of  the  trial  of  the  Eaii  of          (1)  See  Langhorn's  case,  7  How.  St.  Tr. 

Stratford,  says,  that  "in  that  age  the  rules  441 ;  Lord  William RusselVs ca.se, 9 Id. 608 ; 

of  evidence,  so  scrupulously  denned  since,  Algernon  Sidney's  case,  Id.  848;  C liar nock's 

were  either  very  imperfectly  recognised,  or  case,  12  Id.  1414  and  1454. 
continually  transgressed."  («i)  7  How.  St.  Tr.  441. 
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Notwithstanding  this  language,  to  quote  again  from  Mr.  Phillipps  (;«): 
"  On  the  trials  for  the  Popish  Plot,  the  evidence  consisted  principally 
of  a  narrative  of  the  transactions  of  the  supposed  conspirators  in 
various  countries,  collected  during  a  long  period  of  time  from  a 
multitude  of  letters,  the  contents  of  which  were  given  from  recol- 
lection,— the  witnesses  not  having  taken  a  note  of  any  part  of  the 
letters  at  the  time  of  reading,  not  having  read  them  for  a  great 
number  of  years,  nor  having  been  required  in  reading  to  notice 
their  contents,  and  not  producing  one  of  the  letters,  or  a  copy,  or 
even  an  extract." 

§  116.  The  system  known  in  practice  by  the  title  of  "  The  Law 
of  Evidence,"  began  to  form  about  the  middle  of  the  seventeenth 
century, — at  least  this  is  sufficiently  accurate  for  a~general  view. 
The  characteristic  feature  which  distinguishes,^,  both  from_onr_ 
own  ancient  system  and"~tEose  of  most  other  nations,  is,  that  its 
rules  of  evidence,  both  primary  and  secondarVj^are.in  general  rules 
of  law ;  which  are  not  to  be  enforced_or  relaxed  at  tha-discretion 
of  judges,  but  are  as  binding_on__tjift_p.nnrt:j  juries,  litigants,  and 
witnesses  as  the  rest  of  thecommon_aniLatat-ate  law  oijbe  land, 
and  that  it  is  only  in  tne  forensic  procedure  which  regulates  the 
manner  and  order  of  offering,  accepting,  and  rejecting  evidence, 
that  a  discretionary  power,  and  even  that  a  limited  one,  is  vested 
in  the  bench.  A  judge,  consequently,  has  now  no  more  right  to 
receive  prohibited  evidence,  because  he  thinks  that  by  so  doing 
justice  will  be  advanced  in  the  particular  case,  than  he  has  to 
suspend  the  operation  of  the  Statute  of  Mortmain,  or  to  refuse  to 
permit  an  heir-at-law  to  recover  in  ejectment,  because  it  appears 
that  he  is  amply  provided  for  without  the  land  in  dispute.  It 
must  not,  however,  be  supposed  that  this  great  principle  became 
established  all  at  once ;  and  indeed  the  gradual  development  of 
our  system  of  judicial  evidence,  from  the  above  epoch  to  the 
present  day,  may  be  studied  alike  with  advantage  and  pleasure. 
To  point  out  the  various  improvements  and  alterations  that  have 
from  time  to  time  been  effected  in  it,  by  the  courts  and  the  legisla- 
ture, would  far  exceed  the  limits  of  a  mere  sketch  of  its  progress. 
It  will  therefore  be  sufficient  to  glance  at  a  few  particulars ;  and  we 
shall  proceed  in  the  first  place  with  the  history,  during  that  period, 
of  the  rule  rejecting  hearsay  evidence. 

(H)  1  Ph.  Ev.  166, 10th  Ed.  From  the  practice  of  English  tribunals  before  the 

above  observations  it  follows  that  too  much  .Revolution.  It  should  not  be  forgotten 

reliance  must  not  be  placed  on  the  valuable  that  most  of  the  cases  there  reported  were 

work  called  "The  State  Trials,"  as  pre-  prosecutions  for  high  treason,  and  took 

senting  a  correct  picture  of  the  ordinary  place  in  times  of  great  excitement. 

B.E.  7 
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§  117.  Although,  as  already  stated,  the  infirmity  of  hearsay 
evidence  was  generally  acknowledged  in  the  reign  of  Charles  II.  (o), 
yet  Sir  Matthew  Hale  gave  it  as  his  opinion  that  where  a  rape  was 
committed  on  a  child  of  tender  years,  the  court  might  receive,  as 
evidence,  the  child's  narrative  of  the  transaction  to  her  mother  or 
other  relations  (p).  At  the  beginning  of  the  eighteenth  century, 
Serjeant  Hawkins  only  ventures  to  lay  down  the  rule  thus  (<?), 
"it  seems  agreed  that  what  a  stranger  has  been  heard  to  say  is  in 
strictness  no  manner  of  evidence  either  for  or  against  a  prisoner;  " 
and  similar  language  is  used  in  Bacon's  Abridgment  (r).  Lord 
Chief  Baron  Gilbert  also,  in  his  Treatise  on  the  Law  of  Evidence, 
composed  about  the  same  time,  being,  it  is  believed,  the  earliest  on 
the  subject,  lays  down  that  "a  mere  hearsay  is  no  evidence"  (s) ; 
' '  but  though  hearsay  be  not  allowed  as  direct  evidence,  yet  it 
may  be  in  corroboration  of  a  witness's  testimony  to  show  that  he 
affirmed  the  same  thing  before  on  other  occasions,  and  that  the 
witness  is  still  consistent  with  himself  "(0-  Still,  in  1754,  on 
the  trial  of  Elizabeth  Canning  for  perjury,  we  find  some  rather 
elaborately  got  up  evidence  tendered  and  rejected  by  the  bench,  the 
nature  of  which  seems  to  show  that  the  rule  against  hearsay  was 
not  then  generally  understood  by  the  legal  profession  («).  Towards 
the  end  of  the  eighteenth  century,  however,  the  text- writers  speak 
of  the  rule  as  established  (x) ;  but  while  recognised  as  obligatory, 
it  was  not  extended  to  all  the  cases  which  fall  within  its  principle. 
Thus,  in  1779,  on  a  trial  for  assault  with  intent  to  ravish  a  very 
young  child,  we  find  Buller,  J.  (himself  the  author  of  a  treatise  on 
Nisi  Prius),  adopting  the  course  advised  by  Sir  Matthew  Hale 
about  a  century  before,  by  receiving,  as  evidence,  the  information 
relative  to  the  transaction  which  the  child,  who  was  not  examined 
as  a  witness,  had  given  to  two  other  persons.  The  point  having 
been  reserved,  this  course  was  condemned  by  all  the  judges,  and  a 
definite  rule  relative  to  the  testimony  of  children  laid  down  for  the 
future  (y).  Notwithstanding  which,  it  is  said  that  on  the  trial,  in 
the  year  1808,  of  an  indictment  for  a  rape  on  a  child  five  years  old, 
the  same  objectionable  kind  of  evidence  was  again  received  ;  but, 
the  question  having  been  reserved,  the  judges,  as  might  have  been 
expected,  thought  the  evidence  clearly  inadmissible  (z).  And  an 
approved  treatise  of  the  present  day  informs  us,  that  so  late  as  the 

(o)  See  ante,  §§  112,  115.  («)  19  How.  St.  Tr.  342,  343. 

(p)  1  Hale,  P.  C.  634,  635.  (a?)  Bull.  N.  P.  294 ;  2  Fonb.  Eq.  450. 

(q)  2  Hawk.  P.  C.  c.  46,  §  14,  Ed.  1716.  (y)  R.  v.  Brazier,  1  Leach,  C.  L.  199. 

(r)  Bac.  Abr.  Evid.  (K),  Ed.  1736.  (z)  R.  v.  Tucker,  MS.;  cited  Ph.  &  Am. 

(«)  Gilb.  Ev.  149,  4th  Ed.  Ev.  6,  and  1  Ph.  Ev.  10,  10th  Ed. 

(t)  Id.  150. 
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year  1790,  there  appears  to  have  been  no  settled  rule  against  the 
admission  of  hearsay  evidence  with  regard  to  depositions  taken 
before  magistrates  (whether  upon  criminal  charges  or  upon  other 
occasions)  ;  and  several  of  the  exceptions  to  this  rule,  which  were 
formerly  allowed,  have  been  much  narrowed  within  very  modern 
times  (a).  The  authors  who  have  written  on  evidence  during  the 
current  century,  all  speak  of  the  rule  rejecting  hearsay  evidence  as 
established  and  notorious  (b). 

§  118.  Other  parts  of  the  law  of  evidence  are  marked  by 
similar  improvement  during  the  18th  and  19th  centuries  to  a 
considerable  extent  by  case  law,  though  also  by  statute  law  in  the 
18th  century,  but  mainly  and  most  extensively  by  statute  law 
in  the  19th  century,  as  will  be  seen  from  the  table  of  statutes 
dealing  with  evidence  generally  or  with  evidence  alone,  which  will 
be  given  presently  (c). 

The  history  of  affidavit  evidence  in  equity  causes  is  not  a  little 
curious.  Following  the  practice  of  the  civil  law,  the  Court  of 
Chancery  for  many  centuries  decided  causes  upon  affidavit  evidence, 
with  occasional  oral  cross-examination.  In  1852.  however,  Parlia- 
ment interfered,  and  by  15  &  16  Viet.  c.  86,  ss.  28-30,  directed 
that  evidence  should  be  taken  orally  at  the  request  of  either  party. 
In  1855,  a  General  Order  (d)  was  issued,  which  had  the  effect  of 
rendering  these  enactments  in  a  great  measure  inoperative.  In 

1859,  the  Chancery  Evidence  Commissioners  reported  that  it  was 
desirable  that  facilities  should  be  afforded  for  the  trial  of  material 
facts  contested  between  the  parties  upon  viva  voce  evidence.     In 

1860,  the  Equity  Judges  were  empowered,  by  23  &,  24  Viet.  c.  128, 
to  make  rules  for  carrying  the  recommendations  of  this  report  into 
effect.     The  result  was  a  second  General  Order  (e),  which  left  the 
mode  of  taking  evidence  to  the  discretion  of  the  judge.     And  so  the 
practice  remained  until  the  Court  of  Chancery  was  merged  in  the 
High  Court  of  Justice  by  the  Judicature  Acts  ;  and  the  present 
Rules  of   the  Supreme  Court  (/)  provide   that   generally,  in   the 
absence  of  any  agreement  in  writing  between  the  solicitors  of  all 

(a)  1  Ph.    Ev.  165-66,  10th  Ed.     See       otherwise,  that  the  evidence  to  be  adduced 
Higham  v,  Riclgicay,    10  East,  109,   and       shall  be  taken  orally." 

the  cases  there  referred  to.  (e)  Order  of  5th  February.  1861,  Rule  3. 

(b)  2  Ev.  Poth.  283,  284  ;  and  see  any  (/)  Order  XXXVII.,  Rule   1.      "Where 
of  the  modern  treatises.  consent  to  use  affidavits  appeared  to  be 

(c)  See  §  122,  infra.  improperly  withheld,  Bacon,V.-C.,  ordered 

(d)  Order  IV.  of  13th  January,  1S55  ;  the  party  withholding  consent  to  pay  the 
Order  XIX.  Rule  3  of  Chancery  Consoli-  costs  of  an  unsuccessful  application  by  the 
dated  Orders,  1861.     The  Order  began,  "It  other  party  for  leave  to  use  them.  Patterson 
shall  not  be  competent  for  the  plaintiff  or  v.   Woller^  2  Ch.  D.  586. 

any   defendant   to   require,   by   notice   or 

1—2 
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parties,  the  witnesses  at  the  trial  of  any  action  should  be  examined 
viva  voce  and  in  open  court.  In  theory,  therefore,  viva  voce 
evidence  is  the  rule  in  the  Chancery  as  well  as  in  the  other 
divisions  of  the  High  Court,  but  it  is  believed  that  the  agreement 
for  affidavit  evidence  is  in  practice  so  frequently  made  that  viva 
voce  evidence  is  still  the  exception  and  not  the  rule. 

§  119.  The  slow  development  of  the  law  of  evidence,  compared 
with  that  of  the  other  branches  of  our  jurisprudence,  seems  a 
natural  consequence  of  the  general  principle  that  in  every  nation 
the  substantive  rules  of  law  arrive  at  maturity  before  the  adjective. 
The  reason  is  obvious.  Eules  defining  the  rights  of  persons  and 
property,  or  creating  offences  and  assigning  their  punishment,  are 
almost  coeval  with  the  existence  of  civil  society;  while  the  pro- 
cedure, or  mode  of  enforcing  rights  and  carrying  the  sanctions  of 
penal  law  into  effect,  are  usually  left  for  a  long  time,  and  to  a 
certain  extent  ever  must  be  left,  to  the  discretion  of  the  persons 
intrusted  with  the  administration  of  justice.  But  our  modern 
system  of  evidence  probably  owes  its  establishment  to  the  following 
secondary  causes  :  1.  The  independence  of  the  judges  of  the  crown, 
begun  by  the  Act  of  Settlement,  12  &  13  Will.  3,  c.  2,  s.  3,  and 
completed  by  1  Geo.  3,  c.  23,  which  naturally  had  a  considerable 
effect  in  preventing  artificial  distinctions  being  made,  between  the 
proofs -in  state  prosecutions  and  in  other  cases.  2.  The  allowing 
to  persons  accused  of  treason  or  felony  the  right  of  being  defended 
by  counsel  (g) ;  the  necessary  consequence  of  which  was  that 
objections  to  the  admissibility  of  evidence  were  much  more  fre- 
quently taken,  the  attention  of  the  judges  was  more  directed  to 
the  subject  of  evidence,  their  judgments  were  better  considered, 
and  their  decisions  more  fully  reported,  and  better  remembered. 
3.  And  principally,  the  gradual  change  effected  in  the  constitution 
of  the  common-law  tribunal  for  the  trial  of  matters  of  fact.  As 
Serjeant  Stephen  observes,  "it  is  a  matter  clear  beyond  dispute 
(but  one  that  has  perhaps  been  too  little  noticed  in  works  that 
treat  of  the  origin  of  our  laws)  that  the  jury  anciently  consisted  of 
persons  who  were  witnesses  to  the  facts,  or  at  least  in  some  measure 
personally  cognisant  of  them ;  and  who,  consequently,  in  their 
verdict  gave,  not  (as  now)  the  conclusion  of  their  judgment  upon 
facts  proved  before  them  in  the  cause — but  their  testimony  as  to 

(g>)  In  treason,  by  7  &  8  Will.  3,  c.  3,  "Will.  4,  c.  114,  yet  lor  a  long  time  before 

».    1;    and  20  Geo.    2,    c.  30.     Although  that  statute,  counsel  were  allowed  to  take 

persons  accused  of  felony  were  not  allowed  and  to  argue  legal  objections  for  them,  and 

to  make  their  full  defence  by  counsel  until  even  by  connivance  to  examine  and  cross- 

the  Trials   for  Felony  Act,    1836,  6  &  7  examine  witnesses.     See  bk.  4,  pt.  1. 
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facts  which  they  had  antecedently  known  "  (/<).  This  circumstance, 
which  is  a  key  to  so  many  of  the  common-law  rules  of  pleading, 
will  throw  considerable  light  on  our  system  of  judicial  evidence. 
That  the  jury  were  witnesses  of  a  particular  kind,  at  least  as  late  as 
the  reign  of  Edw.  I.,  and  that  they  had  ceased  to  be  such  in  that  of 
Charles  II.,  perhaps  much  sooner,  is  indisputable.  But  in  the 
mean  time  the  system  was  in  a  sort  of  transition  state  (i);  and 
it  was  not  until  the  final  determination  of  that  state  that  the 
rules  of  evidence,  which  depend  so  much  on  the  functions  of  the 
component  parts  of  the  judicial  tribunal  being  clearly  defined, 
could  assume  a  permanent  and  consistent  form.  Other  causes  may 
have  contributed,  and  indeed  the  above  are  only  offered  in  the  way 
of  speculation. 

§  120.  But  whatever  the  age  or  origin  of  our  system  of  judicial 
evidence,  it  is  on  the  whole  a  noble  one,  and  may  fearlessly 
challenge  comparison  with  all  others  (A-).  Its  principal  features 
stand  out  in  strong  and  fine  relief,  whilst  its  leading  rules  are 
based  on  the  most  indisputable  principles  of  truth  and  common 
sense.  It  must  not,  however,  even  with  all  the  improvements  of 
modern  legislation,  be  supposed  perfect ;  on  the  contrary,  it  still 


(h)  Steph.  Head.  145,  5th  Ed.  See 
also  Id.  480.  and  Append,  note  33.  To 
his  authorities,  which  are  indeed  conclusive 
enough  on  this  matter,  we  add  the  follow- 
ing. It  was  agreed  by  the  court  in  Rolfe 
v.  Hampden.  T.  34  Hen.  VIII.  Dyer,  53 
b,  pi.  11,  that  the  plaintiff  in  attaint  could 
not  give  more  evidence  nor  call  more  wit- 
nesses than  he  had  given  to  the  petit  jury, 
but  e  contra  the  defendant  might  give 
more  in  affirmance  of  the  first  verdict. 
The  functions  of  jurors  and  the  distinction 
between  them  and  other  witnesses  is 
strikingly  pointed  out  in  23  Ass.  pi.  11. 
It  was  proposed  to  challenge  a  witness  to  a 
deed  because  he  was  cousin  to  the  plaintiff. 
' '  Et  non  allocarur.  for  the  witnesses  are 
not  challengeable,  because  the  verdict 
shall  not  be  received  from  them,  but  from 
those  of  the  assize,  and  the  witnesses  were 
sworn  simply  to  say  the  truth,  without 
saying  to  their  knowledge  (a  lour  estient), 
for  they  ought  to  testify  nothing  but  what 
they  see  and  hear."  The  same  was  held 
in  the  12  Ass.  pi.  11  &  41,  in  the  former 
of  which  we  are  told,  <;The  assize  (the 
jury)  came  and  were  charged  to  say  the 
truth  of  their  knowledge  (a  lour  science), 
and  the  witnesses  without  their  knowledge 


(sans  lour  scient),  to  say  the  truth  and 
loyally  inform  the  inquest."  See  also  11 
Ass.  pi.  19. 

(i)  The  authorities  in  the  last  note  show 
how  this  stood  in  the  time  of  our  early 
Plantagenet  monarchs  ;  the  celebrated 
judgment  of  Vaughan,  C.J.,  in  Buthnell's 
case,  Vaugh.  135.  fixes  the  practice  in  the 
latter  part  of  the  seventeenth  century, 
nearly  as  it  exists  at  the  present  day. 

(£)  See  to  the  same  effect  the  preface  to 
the  third  edition  of  Wills  on  Circum- 
stantial Evidence  (1850).  "  Xor  can  I  quit 
my  subject,"  writes  the  author.  ••  without 
expressing  my  admiration  of  the  simplicity 
and  harmony  of  our  English  system  and 
rules  of  evidence,  and  of  their  incom- 
parable superiority  to  those  of  all  other 
nations  which  have  adopted  or  modified 
the  doctrines  and  practice  of  the  Civil  Law. 
so  unworthy  of  the  general  excellence  of 
that  imperishable  monument  of  human 
freedom  ;  a  superiority  for  which  we  are 
mainly  indebted  to  the  uncompromising 
resistance  made  by  our  forefathers  to  every 
attempt  to  substitute  the  intangible  sub- 
tleties and  impracticable  formula?  of  the 
Roman  jurisprudence  for  the  plain  and 
intelligible  principles  of  our  common  law." 
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has  defects  which  its  well-wishers  behold  with  regret.  The  appli- 
cation of  its  great  rules  having  occasionally  fallen  to  the  lot  of 
unskilful  or  careless  hands,  the  general  outline  has  been  in  some 
places  badly  filled  up,  lines  cross  that  ought  to  bound  the  domain 
of  principles  just  .in  themselves,  and  the  extension  of  which  to  cases 
where  they  are  inapplicable  has  frequently  been  productive  of 
injustice,  and  has  exposed  the  whole  system  to  censure.  Add  to 
this,  that  the  comparatively  modern  growth  of  the  system  has 
rendered  it  impossible  to  get  rid  at  once  either  of  all  the  erroneous 
principles,  or  of  the  many  strait-laced  applications  of  sound  ones, 
which  were  established  by  our  ancestors  for  themselves,  or  borrowed 
from  the  civilians  of  the  middle  ages. 

§  121.  But  besides  these  imperfections,  which  perhaps  may  be 
looked  on  as  adventitious,  our  system  has  faults  of  a  more  positive 
kind.  Thus,  sufficient  attention  was  not  paid  by  its  founders  to 
official  pre-appointcd  evidence.  And  although  some  steps  have  been 
taken  in  this  direction, — e.g.,  by  the  Births  and  Deaths  Registration 
Act,  1836,  6  &  7  Will.  4,  c.  86,  and  subsequent  statutes  for  the 
registration  of  births,  marriages,  and  deaths ;  by  the  Judgments 
Act,  1838,  1  &  2  Viet.  c.  110,  s.  9,  and  the  32  &  33  Viet.  c.  62,  s.  24, 
requiring  professional  attestation  to  cognovits  and  warrants  of 
attorney  to  confess  judgment ;  and  by  the  Court  of  Probate  Act, 
1857,  20  &  21  Viet.  c.  77,  s.  91,  establishing  depositories  for  the 
wills  of  living  persons,  &c., — there  is  still  room  for  improvement; 
and  the  principles  adopted  in  the  laws  of  some  foreign  countries  on 
this  subject  might,  under  due  restrictions  and  with  the  required 
caution,  be  advantageously  introduced  here.  Another  defect  of  our 
system  is  the  want  of  some  cheap  and  expeditious  means  of  per- 
petuating testimony.  ' '  Id  observandum,  aliquando  hodie  probationem 
suscipi  ante  litem  contestatam,  si  reus  prsevideat,  se  conventum  iri, 
et  periculum  sit,  ne  testes,  quibus  exceptionem  suam  judici  probare 
queat,  moriantur,  vel  alio  rnigrent,  vel  si  actor  metuat,  ne  sibi  testi- 
inonium  propter  testium  morbum,  vel  absentiam  pereat.  Id  quod 
doctores  vocant  probationem  in  perpetuam  rei  memoriam "  (I). 
With  the  exception  of  the  writs  of  "  warrantia  chart®  "  (m),  "  curia 
claudenda "  (n)  (both  abolished  by  the  36th  section  of  the  Real 
Property  Limitation  Act,  1833,  3  &  4  Will.  4,  c.  27),  and  a  few 
other  instances,  the  common  law  did  not  allow  legal  proceedings  on 
the  mere  suspicion  of  intended  wrong  or  breach  of  duty ;  and  it  was 
probably  in  furtherance  of  this  principle  that  it  provided  no  general 

(I)  Heinec.  ad  Tand.,  pars  4,  §  125.  (;i)  F.  IST.  B.  127  I,  in  marg.  8th  lv.1. 

(wi)  F.  N.  B.  134  K.  8th  Ed. 
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mode  of  perpetuating  testimony,  for  which  purpose  it  was  necessary 
to  have  recourse  to  a  bill  in  equity  (o).  But  that  process  was 
circuitous,  expensive,  and  frequently  inadequate ;  the  result  of 
which,  doubtless,  was  that  much  valuable  evidence  was  daily  carried 
to  the  grave.  It  is,  however,  much  easier  to  detect  the  disease 
than  to  point  out  the  fitting  remedy  ;  and  the  difficulty  of  this 
subject  has  been  felt  by  the  lawgivers  of  other  countries  as  well  as 
our  own  (p).  Steps  in  advance,  however,  were  taken  by  the  Per- 
petuation of  Testimony  Act,  1842,  5  &  6  Viet.  c.  69  (q),  by  the  6th 
section  of  the  Criminal  Law  Amendment  Act,  1867,  30  &  31  Yict. 
c.  35  (r),  and  by  the  Legitimacy  Declaration  Act,  1858  (21  £  22 
Viet.  c.  93),  which  enables  persons  to  establish  their  legitimacy, 
and  the  marriage  of  their  parents  and  others  from  whom  they  may 
be  descended,  and  to  prove  their  own  right  to  be  deemed  natural- 
born  subjects.  And,  by  the  present  "  Rules  of  the  Supreme 
Court "  (s),  "  the  court  or  a  judge  may,  in  any  cause  or  matter 
where  it  shall  appear  necessary  for  the  purposes  of  justice,  make 
any  order  for  the  examination  upon  oath,  before  the  court  or 
judge,  or  any  officer  of  the  court,  or  any  other  person,  and  at  any 
place,  of  any  witness  or  person ;  and  may  empower  any  party  to 
any  action  or  other  proceeding,  to  give  such  deposition  in  evidence 
therein,  on  such  terms,  if  any,  as  the  court  or  a  judge  may 
direct." 

By  sect.  20  of  the  Judicature  Act,  1875,  neither  the  Judicature 
Acts  nor  any  of  the  Eules  of  the  Supreme  Court,  "  save  as  far 
as  relates  to  the  powers  of  the  court  for  special  reasons  to  allow 
depositions  or  affidavits  to  be  read,  affect  the  mode  of  giving 
evidence  by  the  oral  examination  of  witnesses  in  trials  \yy  jury  or 
the  rules  of  evidence."  But,  as  we  have  seen,  Order  XXXVII. 
contains  some  important  modifications  of  the  practice  as  to  affidavit 
evidence  in  equity  causes,  by  directing  that  evidence  at  a  trial  shall 
be  oral,  unless  the  parties  agree  that  it  shall  be  on  affidavits,  and 
that  affidavits,  if  used,  "  shall  be  confined  to  such  facts  as  the 
witness  is  able  of  his  own  knowledge  to  prove,  except  on  inter- 
locutory motions,  on  which  statements  as  to  his  belief,  with  the 
grounds  thereof,  may  be  admitted  "  ;  while  Order  XXXVI.,  Rule  38, 
provides  that  "  the  judge  may  in  all  cases  disallow  any  questions 


(o)  Com.  Dig.  Chancery  R.  ;  2  Phill.  Ev.  estates   or  interests  in  property,   real   or 

453,  10th  Ed.  personal,    the   right    or    claim   to  which 

(p)  See  Domat,  Lois Civiles,  part.  1,  lir.  could  not  be  brought  to  trial  before  the 

3,  tit.  6,  §  3.  happening  of  some  future  event. 

(5)  The  object  of  which  was.  to  extend  (r)  Passed  to  extend  the  means  of  per- 

the  means   of  perpetuating   testimony  in  petuating  testimony  in  criminal  cases, 
suits    touching    honours,    titles,    &c.,    or  (s)  Order  XXXVII.  r.  5. 
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put  in  cross-examination  of  any  party  or  other  witness  which  may 
appear  to  him  to  be  vexatious,  and  not  relevant  to  any  matter 
proper  to  be  inquired  into  in  a  cause  or  matter." 

§  122.  The  statutes  containing  incidental  enactments  as  to 
evidence  are  very  numerous.  Mr.  Taylor,  in  the  6th  edition 
(published  in  1878)  of  his  valuable  and  exhaustive  work  on  evidence, 
cites  more  than  750.  On  the  other  hand,  the  statutes  dealing 
with  evidence  generally,  or  concerned  with  evidence  alone,  are 
comparatively  very  few  in  number,  as  appears  from  the  following 
table  (t) : — 
1563.  5  Eliz.  c.  9. — Punishment  of  perjury. — Penalty  on  person 

summoned  to  give  evidence  and  failing  to  attend. 
1667.     19  Car.  2,  c.  6. — Persons  for  whose  lives  leases  have  been 
granted    who    absent   themselves   for   seven    years,    and 
cannot  be  proved  to  be  alive,  are  to  be  presumed  to  be 
dead. 

1677.  29  Car.  2,  c.  3  (Statute  of  Frauds).— Leases  for  three 
years  or  more,  assignments,  surrenders  (u),  promises  of 
executor  to  be  personally  liable,  guarantees,  agreements 
upon  consideration  of  marriage,  contracts  for  sale  o£  land, 
and  agreements  not  to  be  performed  within  a  year, 
required  to  be  in  writing  signed  by  the  party  to  be  charged. 
1707.  6  Ann.  c.  18  (the  Cestui  que  Vie  Act,  1707). — Where  an  infant 
or  married  tenant  for  life  is  believed  to  be  dead,  and  the 
death  believed  to  be  fraudulently  concealed,  the  remainder- 
man may  obtain  an  order  for  their  being  produced 
to  some  person  named  therein ;  failing  production  of 
which  tenants  for  life,  remainderman  may  enter  into 
possession. 
1728.  2  Geo.  2,  c.  25  (the  Perjury  Act,  1728),  s.  2.— Punishment  of 

perjury  (x). 
1772.     13  Geo.  3,   c.  63  (the  East  India  Company  Act,  1772).— 

Examination  of  witnesses  in  India  on  commission. 
1806.     46  Geo.  3,  c.  37  (the  Witnesses  Act,  1806).— Witness  may  not 
refuse  to  answer  on  the  ground  of  submitting  himself  to 
suit  for  debt  for  damages. 

(t)  This  table  is  partly  taken  from  that  s.  3,  these  leases,  and  also  assignments,  and 

prefixed  to  the  statutes  collected  under  tit.  also  surrenders  of  a  more  than  three  years' 

"  Evidence  "  in  Chitty's  Statutes,  5th  Ed.  term,  are  "void  at  law,  unless  made  by 

The  short  titles  are  in  many  cases  those  deed. " 

first  given  by  the  Short  Titles  Act,  1896,  (x)  By  virtue  of  this  Act,  and  20  &  21 

59  &,  60  Viet.  c.  14.  Viet.  c.  3,  perjury  is  punishable  by  seven 

(it)  By  virtue  of  this  Act,  and  the  Real  years'  penal  servitude. 
Property  Act,  1845,  8  &  9  Viet.  c.   106, 
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1813.     54  Geo.  3,  c.  15  (the  New  South  Wales  (Debts)  Act,  1813).— 

Proof  of  debts  in  New  South  Wales  by  affidavit  sworn 

before  magistrate  in  Great  Britain. 
1831.     1  Will.  4,  c.  22  (the  Evidence  on  Commission  Act,  1831). — 

Examination  of  witnesses  abroad  upon  commission. 
1838.     1  &  2  Yict.  c.  105  (the  Oaths  Act,  1838).— Persons  bound  by 

oath  administered  in  any  form  which  they  consider  binding. 

1842.  5  &  6  Viet.  c.  69  (the  Perpetuation  of  Testimony  Act,  1842).— 

Power  to  persons  claiming  property  contingent  on  future 
events  to  file  bill  to  perpetuate  any  testimony  which  may 
be  material  for  establishing  such  claims. — This  Act  is 
repealed  as  to  England  by  the  Statute  Law  Revision  and 
Civil  Procedure  Act,  1883,  46  &  47  Yict.  c.  49,  E.  S.  C. 
Ord.  XXXVII.,  Piule  37,  which  is  substantially  identical, 
having  been  substituted  for  it. 

1843.  6  &  7  Viet.  c.  82  (the  Evidence  by  Commission  Act,  1843).— 

Enforcement  of  attendance  of  witnesses  on  English, 
Scotch  or  Irish  Commissions. 

6  &  7  Viet.  c.  85  (the  Evidence  Act,  1843,  "  Lord  Denman's 
Act"). — Abolition  of  the  rule  excluding  witnesses  from 
giving  evidence  by  reason  of  incapacity  from  crime  or 
interest  (with  proviso  excepting  parties  to  the  record). 

1845.  8  ,V-  9  Viet.  c.  113  (the  Evidence  Act,  1845,  "Lord 
Brougham's  Act  "  (No.  1)). — Official  documents  receivable 
in  evidence  without  proof  of  seal  or  signature. — Courts  to 
take  judicial  notice  of  signature  of  judges. — Local  and 
personal  Act  provable  by  Queen's  Printer's  copy. 

1851.  14  &  15  Viet.  c.  99  (the  Evidence  Act,  1851,  "Lord 
Brougham's  Act"  (No.  2)). — Parties  in  civil  proceedings 
competent  and  compellable  to  give  evidence. — Foreign  and 
colonial  acts  of  state  and  judgments  provable  by  certified 
copies. — Conviction  or  acquittal  provable  by  certificate. — 
Adruissibility  of  examined  or  certified  copies  of  public 
documents  generally. — Every  court  which  may  hear 
evidence  may  also  administer  an  oath. 

1853.  16   &    17    Viet.    c.    83   (the  Evidence    Act,    1853,    "Lord 

Brougham's  Act"  (No.  3)). — Husbands  and  wives  of 
parties  in  civil  procedings  competent  and  compellable 
to  give  evidence. — Neither  husband  nor  wife  competent 
or  compellable  to  disclose  communication  made  during 
marriage. 

1854.  17  &  18  Viet.  c.  34  (the  Attendance  of  Witnesses  Act,  1854).— 

Courts   in   England,    Ireland,    and    Scotland    may  issue 
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process  to  compel  the  attendance  of  witnesses  out  of  their 
jurisdiction. 

17  &  18  Viet.  c.  125  (Common  Law  Procedure  Act,  1854), 
s.  20. — Witness  in  civil  proceedings  refusing  from  con- 
scientious motives  to  be  sworn  may  affirm. — Repealed  and 
replaced  by  Oaths  Act,  1888,  infra. 

Sects.  21-27. — Wilfully  false  affirmation  punishable  as 
perjury. — Party  may  discredit  his  own  witness,  &c. — These 
sections,  being  Repeated  and  applied  to  all  Courts  of 
Judicature,  as  well  criminal  as  others,  in  England  and 
Ireland,  by  the  Criminal  Procedure  Act,  1865,  28  &  29 
Viet.  c.  18,  infra,  are  repealed  by  the  Statute  Law  Revision 
Act,  1892,  55  &  56  Viet.  c.  19. 

1856.  19  &  20  Viet.  c.  113  (the  Foreign  Tribunals  Evidence  Act, 
1856). — Power  for  British  court,  upon  certificate  of  foreign 
minister,  to  order  the  examination,  in  this  country,  of 
witnesses  in  relation  to  civil  matters  pending  before 
foreign  tribunals. 

1859.  22  &  23  Viet.  c.  20  (the  Evidence  by  Commission  Act,  1859)  .— 
Power  for  British  and  colonial  courts  to  order  the  exami- 
nation, within  their  jurisdiction,  of  witnesses  in  suits  out 
of  their  jurisdiction. 

22  &  23  Viet.  c.  63  (the  British  Law  Ascertainment  Act,  1859)  .— 
Ascertainment  of  the  law  administered  in  one  part  of  Her 
Majesty's  dominions  when  pleaded  in  the  courts  of  another 
part. 

1861.  24  &  25  Viet.  c.  11  (Foreign  Law  Ascertainment  Act,  1861). 
— This  Act,  which  empowers  British  courts  to  obtain,  by 
transmission  of  a  case,  the  opinion  of  foreign  courts  upon 
points  of  foreign  law,  and  correspondingly  empowers 
foreign  courts  to  obtain  the  opinion  of  British  courts  upon 
points  of  British  law,  does  not  come  into  force  until  a 
convention  has  been  entered  into  between  British  and 
foreign  governments ;  and  as  no  such  convention  has 
yet  been  entered  into,  the  Act  has  as  yet  proved  wholly 
abortive  (y) . 

24  &  25  Viet.  c.  66. — Witness  in  criminal  proceedings  refusing 
from  conscientious  motives  to  be  sworn  may  affirm. 
liepealed  and  replaced  by  Oaths  Act,  1888,  infra. 

1865.  28  &  29  Viet.  c.  18  (the  Criminal  Procedure  Act,  1865, 
"Mr.  Denman's  Act"). — Assimilation  of  law  of  evidence 
in  criminal  to  that  in  civil  cases  as  prescribed  by  the 

(y)  See  Chit.  Stat.  5th  Ed.  tit.  Evidence,  at  p.  32. 
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Common  Law  Procedure  Act,  1854,  17  &  18  Viet.  c.  125, 

suj)ra,  by  allowing  : — 

Party  to  discredit  his  own  witness  if  adverse : 
Proof  of  contradictory  statements  by  adverse  witness : 
Cross-examination  of   witness  as  to  previous   state- 
ments by  him  in  writing  : 
Proof  of  previous  conviction  of  witness  : 
Proof  by  attesting  witness  of  written  document  to  be 

dispensed  with : 
Comparison  of  disputed  handwriting. 

1868.  31  &  32  Viet.  c.  37  (the  Documentary  Evidence  Act,  1868). 

— Proof  of  Order  in  Council  or  of  public  offices  by  copy  of 
London  "  Gazette,"  or  Queen's  Printers'  copy  of  Order, 
or  by  certified  copy. 

1869.  32  &  33  Viet.  c.  68  (the  Evidence  Further  Amendment  Act, 

1869). — Parties  in  action  for  breach  of  marriage  may  give 
evidence,  but  must  be  corroborated.  —  Parties  to  any 
proceedings  instituted  in  consequence  of  adultery  may 
give  evidence. — Persons  objecting  to  take  an  oath  in  any 
"  court,"  or  objected  to  as  incompetent  to  take  an  oath, 
may  make  declaration.  The  last  part  is  repealed  and 
replaced  by  the  Oaths  Act,  1888,  infra. 

1870.  33  &  34  Viet.  c.  49  (the  Evidence  Amendment  Act,  1870).— 

The  word  "  court  "  in  the  Act  of  1869  extended  to  any 
person  having  authority  to  administer  an  oath.  Repealed 
and  replaced  by  Oaths  Act,  1888,  infra. 

1877.  40  &  41  Viet.  c.  14  (the  Evidence  Act,  1877) .—Defendant 
and  husband  and  wife  of  defendant  competent  and 
compellable  to  give  evidence  on  the  trial  of  any  indict- 
ment instituted  for  the  purpose  of  trying  a  civil  right 
only. 

1879.  42  &  43  Viet.  c.  11  (the  Bankers'  Books  Evidence  Act, 
1879)  (2). — Examined  copy  of  entry  in  bankers'  books 
to  be  received  as  _j>ri»ul  facie  evidence  of  such  entry. 

1882.  45  &  46  Viet.  c.  9  (the  Documentary  Evidence  Act,  1882).— 
Proof  of  public  documents  by  copy  purporting  to  be 
printed  under  superintendence  of  the  Stationery  Office. 

1888.  51  &  52  Viet.  c.  46  (the  Oaths  Act,  1888).— Persons  objecting 
to  take  oath  either  because  they  have  no  religious  belief, 
or  that  taking  an  oath  is  contrary  to  their  religious  belief, 
permitted  to  affirm. 

(z)  This  Act  stands  in  place  of  the  Bankers'  Books   Evidence  Act,  1876,  39   &  40 
Viet.  c.  48,  which  it  repeals. 
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1892.  55  &  56  Viet,  c.  64  (the  Witnesses  (Public  Inquiries)  Pro- 
tection Act,  1892). — Punishment  for  injuring  any  person 
on  account  of  his  evidence  before  a  Koyal  Commission,  or 
Parliamentary  Committee,  or  on  any  inquiry  pursuant 
to  statutory  authority.  [This  Act  does  not  apply  to  an 
inquiry  by  any  Court  of  Justice  (a).] 

1898.     61  &  62  Viet.  c.  36  (the  Criminal  Evidence  -Act,  1898).— 

Competency  of  accused  and  husband  or  wife  of  accused 

as  witness  for  the  defence. — See  the  Act  fully  treated  in 

Book  III.,  Part  II.,  Chap.  XL,  infra. 

This' is  believed  to  be  a  complete  list  of  the  statutes  dealing  with 

evidence  generally,  or  concerned  with  evidence  alone.     They  show 

very  conspicuously  the  national  habit  of  proceeding  by  gradual,  in 

preference  to  sudden  reforms  of  the  law. 

(a)  The  offence  of  in  any  way  prevent-  39  W.  R.  365 ;  17  Cox  C.  C.  267  ;  55  J. 

ing  witnesses,   after  having  been  bound  P.  536  ;  and  Collins  v.  Blantern,  2  Wils. 

over  to  give  evidence,  from  giving  evidence  341  ;  1  Sm.  L.  C.  10th  ed.  355,  in  which 

appears,  however,  to  be  a  misdemeanour  at  the  illegality  of  the  consideration  not  to 

common  law.     See  Steph.  Dig.  Cr.  Law,  appear  and  give  evidence  on  a  trial  for  per- 

5th  ed.,  at  p.   113,   citing  Reg.  v.  Lady  jury  was  successfully  pleaded  to  an  action 

Lawley,  (1721)  Strange,  904.    Lady  Lawley  on  a  bond. 

was  fined  300  marks  and  also  imprisoned          A  common  law  misdemeanour  is  punish- 

for  one  month.     See  also  Reg.  v.  Samp,  able  by  fine   or   imprisonment   or  both, 

6  Cox  C.  C.  167  ;  Reg.  v.  Vreones,  [1891]  without  any  limit  except  such  as  may  be 

360  ;  60  L.  J.  M.  C.  62  ;  64  L.  T.  389  ;  determined  by  the  discretion  of  the  Court. 


BOOK   II. 

^INSTRUMENTS   OF   EVIDENCE. 

§  123.  BY  "Instruments  of  Evidence"  are  meant  the  media 
through  which  the  evidence  of  facts,  either  disputed  or  required 
to  he  proved,  is  conveyed  to  the  mind  of  a  judicial  tribunal  (a). 
The  word  "instrument "  has,  however,  both  with  ourselves  and  the 
civilians,  a  secondary  sense ;  i.e.,  denoting  a  particular  kind  of 
document  (b).  These  instruments  of  evidence  are  of  three  kinds  : — 

1.  "  Witnesses," — persons   who  inform  the  tribunal  respecting 

facts. 

2.  "Real  Evidence," — evidence  from  things. 

3.  "  Documents," — evidence  supplied  by  material  substances,  on 

which  the  existence  of  things  is  recorded  by  conventional 

marks  or  symbols. 

Although,  in  natural  order,  the  subject  of  real  evidence  precedes 
that  of  witnesses,  it  will  be  more  convenient  to  treat  of  the  latter 
first,  as  it  is  by  means  of  witnesses  that  both  real  and  documentary 
evidence  are  usually  presented  to  the  tribunal. 

(a)  "  Instrumentonim  nomine  ea  omnia      persons  instrumentorum  loco  habentur  :" 
accipienda    sunt,    quibus     causa    instrui      Dig-  lib.  22,  tit.  4, 1.  1. 
potest  :   et    ideo    tarn    testimouia,   quam  (b)  See   infra,  pt.   3,    and   Heinec.   ad 

Pand.  pars  4,  §  126. 
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WITNESSES. 
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§  124.  A  WITNESS  may  be  defined,  a  person  who  gives  evidence 
to  a  judicial  tribunal  (a).  The  term  is  also  sometimes  used  in  the 
sense  of  testimony,  as  when  a  witness  is  said  to  be  "  an  evidence  " 
for  or  against  a  party.  This  form  of  speech  is,  however,  passing 
away,  and  is  rarely  used  except  when  a  criminal  is  admitted  to 
bear  testimony  against  his  accomplices,  who  is  then  said  to  turn 
"King's  evidence."  In  dealing  with  this  subject,  we  propose 
to  consider : — 

1.  What  persons  are  compellable  to  give  evidence. 

2.  The  incompetency  of  witnesses  ;  or  who  are  disqualified  from 

giving  evidence. 

3.  The  grounds  of  suspicion  of  testimony. 

(a)  The  word    "witness"'   is  of  Saxon      know  ;  and  we  still  have  the  phrase   "to 
origin,    being  derived  from   "weten,"  to       wit." 
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§  125.  THE  law  allows  no  excuse  for  withholding  evidence  which 
is  relevant  to  the  matters  in  question  before  its  tribunals,  and  is  not 
protected  from  disclosure  by  some  principle  of  legal  policy.  A 
person,  therefore,  who,  without  just  cause,  absents  himself  from 
a  trial  at  which  he  has  been  duly  summoned  to  attend  as  a  witness; 
or  a  witness  who  refuses  to  give  evidence,  or  to  answer  questions 
which  the  court  rules  proper  to  be  answered, — is  liable  to  punish- 
ment for  contempt  (a)  ;  though  service  of  a  subposna  at  a  time  when 
an  action  cannot  possibly  be  tried  at  the  current  sittings  is  an  abuse 
of  process,  and  will  be  set  aside  (b).  An  exception  exists  in  the  case 
of  The  Sovereign,  against  whom,  of  course,  no  compulsory  process 
of  any  kind  can  be  used  (c). 

§  126.  No  action  lies  against  a  witness  in  respect  of  his  evidence. 
He  is  absolutely  privileged  as  to  anything  he  may  say  as  a  witness, 
however  maliciously,  in  reference  to  the  cause.  This  has  been  laid 

(a)  The  following  case  has  been  put  in 
illustration  of  the  universality  of  this  rule  : 
"Were  the  Prince  of  Wales,  the  Arch- 
bishop of  Canterbury,  and  the  Lord  High 
Chancellor  to  be  passing  in  the  same 
coach,  while  a  chimney-sweeper  and  a 
barrow- woman  were  in  dispute  about  a 
halfpenny  worth  of  apples,  and  the 
chimney-sweeper  and  the  barrow-woman 
were  to  think  proper  to  call  upon  them 
for  their  evidence,  could  they  refuse  it  ? 
No  !  most  certainly  not."  —  Bentham's 
Draft  of  a  Code  for  the  Organisation  of 
the  Judicial  Establishment  in  France, 
A.D.  1790,  chap.  1,  tit.  1.  "We  remem- 
ber," says  a  writer  in  a  legal  periodical, 
''a  prosecution  for  blasphemy,  in  which 
the  defendant,  by  way  of  showing  the 
divided  state  of  opinion  on  theological 


subjects,  actually  subprenaed  the  heads  of 
all  the  religious  persuasions  he  could  hear 
of.  and  when  the  day  of  trial  arrived,  these 
found  themselves  all  shuffled  up  togethen 
in  the  waiting  room, — the  Archbishop  of 
Canterbury  and  the  High  Priest  of  the 
Jews  being  of  the  party." — Law  Mag. 
vol.  25,  p.  364.  When  the  Emperor 
Napoleon  the  First  was  on  board  the 
"  Bellerophon"  in  the  English  waters,  an 
attempt  was  made  to  detain  him  in  this 
country  by  means  of  a  subpcp.na  to  give 
evidence  on  a  trial,  but  which  it  was  found 
impossible  to  serve.  Scott's  Life  of 
Napoleon,  vol.  9,  p.  96. 

(b)  London  and  Globe  Finance  Corpora- 
tion v.  Kaufman,  69  L.  J.  Ch.  196. 

(c)  See  infra,  ch.  2. 
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down  by  the  House  of  Lords  in  Daivkins  v.  Lord  Rokely  (d),  where 
the  principle  was  applied  to  evidence  before  a  military  Court  of 
Enquiry  ;  by  the  Exchequer  Chamber  in  Henderson  v.  Broomhead  (e), 
where  it  was  applied  to  an  affidavit  in  support  of  a  summons  for 
particulars  in  an  action  for  conversion,  and  by  the  Court  of  Appeal 
in  Seaman  v.  Neiherclift  (/),  where  it  was  applied  to  the  evidence 
of  an  expert  in  handwriting  on  a  charge  of  forgery  before  a  magis- 
trate. And  it  was  also  laid  down  that  a  statement  as  to  another 
matter,  made  to  justify  the  witness  in  consequence  of  a  question 
going  to  his  credit,  had  "reference  to  "  the  charge,  so  as  to  entitle  him 
to  the  privilege.  In  this  case  the  expert  had  in  a  probate  action 
given  an  opinion  that  a  will  was  a  forgery,  but  the  jury  found  for 
the  will  and  the  Judge  commented  severely  on  his  evidence.  On 
a  charge  for  forgery  of  another  document,  the  same  expert  was 
called  to  prove  the  genuineness  of  that  document.  In  cross- 
examination  he  was  asked  whether  he  had  not  given  evidence  in 
the  Probate  action  and  had  read  the  Judge's  comments.  He  said 
"yes,"  and  counsel  asked  no  more.  But  the  expert,  though  told 
by  the  magistrate  to  be  silent  as  to  the  Probate  action,  insisted  on 
adding,  "  I  believe  that  will  to  be  a  rank  forgery,  and  shall  believe 
so  to  the  day  of  my  death."  One  of  the  attesting  witnesses  sued 
him  for  slander,  and  the  jury  found  malice  with  501.  damages. 
But  although  Lord  Coleridge,  C.  J.,  inclined  on  principle  to  a 
favourable  view  for  the  plaintiff,  he  declared  that  a  series  of 
authorities  from  the  time  of  Lord  Coke  had  held  the  contrary,  and 
Cockburn,  C.  J.,  in  the  Court  of  Appeal  observed  :  "  If  there  is 
anything  as  to  which  the  authority  is  overwhelming,  it  is  that  a 
witness  is  privileged  to  the  extent  of  what  he  says  in  the  course 
of  his  examination.  Neither  is  that  privilege  affected  by  the 
relevancy  or  irrelevancy  of  what  he  says ;  for  then  he  would  be 
obliged  to  judge  of  what  is  relevant  or  irrelevant,  and  questions 
might  be,  and  are  constantly  asked  which  are  not  strictly  relevant 
to  the  issue."  Various  matters  which  are  privileged  from  dis- 
closure on  general  grounds  of  public  policy  will  be  considered  in 
another  part  of  this  work  (</).  But  besides  these,  the  law  extends! 

(d)  Dawkins    v.  Lord  Rokclnj,    L.  R.       States  that  the  statement  of  a  witness  is 
7  H.  L.  744.  only  conditionally  privileged.     The  state- 

(e)  Henderson  v.  Eroomhcad,  28  L.  J.       ment   must   be   without    malice,    and   in 
Ex.  360.  supposed   discharge  of  a   witness's   duty. 

(f)Scamanv,  Netherclift,  2C.  P.  D.  53—  1  Whar.   Ev.   §  497;    White,  v.   Carroll, 

C.  A.,  affirming  1  C.  P.   D.  540,  per  Lord  42   N.    Y.    161;    Shaddcn    v.    Mc.Elwcc, 

Coleridge,  C.  J.  (who  had  tried  the  case)  86  Tenn.  146. 

and  Brett,  J.  (g)  Bk.  3,  pt.  2,  ch.  8. 

It  has,  however,  been  held  in  the  United 
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fa  2>t'>'sonal  privilege  to  witnesses,  of  declining  to  answer  particular 
questions, — a  privilege  based  on  the  principle  of  encouraging  all 
persons  to  come  forward  with  evidence  in  courts  of  justice,  by 
protecting  them  as  far  as  possible  from  injury  or  needless  annoy- 
ance in  consequence  of  so  doing.  It  is  therefore  a  settled  rule 
that  a  witness  is  not  to  be  compelled  to  answer  any  question,  the 
answering  which  has  a  tendency  to  expose  him  to  a  criminal  prose- 
cution,  or  to  proceedings  for  a  penalty,  or  for  a  forfeiture  even 
of  an  estate  or  interest.  "  Xenio  tenetur  seipsum  accusare  "  (/*) . 
"  Xemo  tenetur  seipsum  prodere  "  (/).  This  is  laid  down  in  all  our 
books  (A-),  is  the  established  practice  of  the  courts,  and  is  recognised 
by  the  Witnesses  Act,  1806,  46  Geo.  3,  c.  37  (/),  and  other  Acts. 
By  the  Evidence  on  Commission  Acts,  1831  and  1843,  1  Will.  4, 
c.  22,  s.  5,  and  6  &  7  Yict.  c.  82,  s.  7,  no  witness  examined  under 
a  commission  shall  be  compelled  to  produce  any  writing  or  other 
document  that  he  would  not  be  compellable  to  produce  at  a 
trial,  &c. ;  and  the  Evidence  Act,  1851,  14  &  15  Yict.  c.  99,  which 
(sect.  2)  renders  the  parties  to  a  cause  competent  and  compellable 
to  give  evidence  according  to  the  practice  of  the  court,  expressly 
provides  (sect.  3)  that  nothing  therein  contained  "  shall  render  any 
person  compellable  to  answer  any  question  tending  to  criminate 
himself  "  (»i).  The  Foreign  Tribunals  Evidence  Act,  1856,  19  &  20 
Yict.  c.  113,  s.  5, — for  taking  evidence  here  in  relation  to  certain 
matters  pending  before  foreign  tribunals, — enacts  that  every  person 
examined  under  it  "  shall  have  the  like  right  to  refuse  to  answer 
questions  tending  to  criminate  himself,  and  other  questions  which 
a  witness  in  any  cause,  &c.  would  be  entitled  to ;  "  and  a  similar 
provision  is  contained  in  the  Evidence  by  Commission  Act,  1859, 
22  &  23  Yict.  c.  20,  s.  4, — for  taking  evidence  in  proceedings 
pending  before  tribunals  in  the  King's  dominions,  in  places  out 
of  their  jurisdictions, — with  reference  to  persons  examined  under 
that  Act.  And  lastly,  it  is  provided,  by  the  Evidence  Further 
Amendment  Act,  1869,  32  &  33  Yict.  c.  68,  s.  3,  that  no  witness  in 
any  proceeding,  whether  a  party  to  the  suit  or  not,  shall  be  liable 
to  be  asked  or  bound  to  answer  any  question,  tending  to  show  that 
he  or  she  has  been  guilty  of  adultery,  unless  such  witness  shall 

(h)  Hard.  139  ;  Wing.  Max.  486 ;  Lofft,  has  given  rise  to  the  question  whether, 

Max.  361  ;  10  Exch.  88  ;  3  H.  &  X.  363.  when  a  party  to  a  suit  is  examined  as  a 

(0  3  Bulst.  50  ;  4  Blackst.  Comm.  296  ;  witness,  his  privilege  in  not  answering 

3  Mac.  &  G.  212  ;  10  Exch.  93 ;  2  Den.  questions  is  not  more  limited  than  that  of 

C.  C.  434.  other  witnesses,  and  is  confined  to  the  case 

(£)  Ph.  &  Am.  Ev.  913,  914. 916  ;  Tayl.  v;here  the  answer  would  tend  to  criminate 

Ev.  §  1308  ;  Stark.  Ev.  204,  4th  Ed.  him.  Tayl.  Ev.  §  1217  ;  May  v.  Hawkins, 

(1)  See  that  statute,  supra,  §  122.  11  Exch.  210  ;  1  Jur.  x.  s.  600. 

(m)  The  peculiar  language  of  this  section 

B.E.  8 
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have  already  given  evidence  in  the  same  proceeding  in  disproof  of 
his  or  her  alleged  adultery  (n). 

Husbands  and  wives  do  not  seem  to  be  bound  to  answer  questions 
tending  to  criminate  each  other ;  but  the  authorities  are  somewhat 
conflicting  (<>).  They  "  show  that  even  under  the  old  law  which 
made  the  parties  and  their  husbands  and  wives  incompetent  wit- 
nesses, a  wife  was  not  incompetent  to  prove  matter  which  might 
tend  to  criminate  her  husband."  But  they  "  do  not  decide  that  if 
the  wife  claimed  the  privilege  of  not  answering,  she  would  be 
compelled  to  do  so,  and  to  some  extent  they  suggest  that  they 
would  not  "  (p). 

§  127.  In  order  to  entitle  a  witness  to  refuse  to  answer  a  question, 
on  the  ground  that  it  might  tend  to  criminate  him,  the  question  need 
not  be  such  that  the  answer  thereto  would  itself  be  evidence  against 
him  on  a  criminal  charge  ;  it  is  sufficient  if  the  answer  might  furnish 
a  link  in  a  chain  of  evidence  which  might  implicate  him  in  such  a 
charge  (g).  In  one  case,  indeed  (r),  Pollock,  C.  B.,  went  farther, 
laying  it  down,  incidentally, — for  it  was  unnecessary  to  the  decision 
of  the  point  before  the  court, — that  it  did  not  at  all  follow  that  the 
witness  who  is  privileged  from  answering  must  be  guilty  of  an 
offence  ;  that  a  man  may  be  placed  in  such  circumstances  connected 
with  the  commission  of  a  crime  that  if  he  disclose  them  he  would 
be  fixed  on  by  his  hearers  as  the  guilty  person,  and  he  might  not 
be  able  to  explain  those  circumstances,  so  that  the  rule  is  not 
always  the  shield  of  guilt, — it  may  be  the  protection  to  innocence. 
In  the  absence  of  more  distinct  authority,  it  is  not  easy  to  say 
whether  this  notion  is  well  founded.  Possibly  such  cases  may  fall 
within  one  or  both  of  the  principles,  "  Nemo  tenetur  seipsum  accn- 
aare  "  (.<?),  "  Nemo  tenetur  se  infortuniis  et  periculis  exponere  "  (t) ; 
in  furtherance  of  the  latter  of  which  principles,  a  party  under  the 
necessity  of  making  continual  claim  to  lands  was  not  bound  to 
approach  them  more  closely  than  was  consistent  with  his  personal 
safety  (»)• 

(n)  The  legislature  has  also  recognised  (_?>)  Steph.  Dig.  Ev.  Art.  120  n. 

the  principle  on   several  other   occasions,  (q)  Per  Blackburn,  .1.,  Reg  v.   Hulmc, 

either  by  depriving  particular  witnesses  of  L.  Rep.,  5  Q.  B.  377,  384.     And  see  Fisher 

the  privilege,  or  by  an  act  of  indemnity  v.  Ronalds,  12  C.  B.   765,  per  llaule,  J.  ; 

rendering  it  valueless  to  them.     Tayl.  Ev.  Osborn    v.    The  London  Dock    Compani, 

§  1310,  where  various   instances   are  col-  10  Exch.  701,  per  Alderson,  B.  ;  Paxtonv. 

lected.  Douglas,  19  Yes.  226;  12  R.  R.  175. 

(o)  See  R.  v.  The  Inhabitants  of  Cliviycr,  (r)  Adams  v.  Lloyd,  4  Jur.   x.  s.   593  ; 

2  T.  R.  263  ;  R.  v.  The  Inhabitants  of  All  S.  C..  3  H.  &  N.  363. 

Saints,  Worcester,  6  M.  &  S.  194,  200,  per  (s)  Supra,  §  126. 

B  tyley,  J.. ;  Cartwright  v.    Green,  8  Ves.  (t)  Co.  Litt.  253  b. 

405  ;  7  R.  R.  99  ;  A',  v.  Halliday,  Bell,  257.  (u)  Litt.  sect.  41!)  et  scq. 
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§  1'28.  When  the  grounds  of  privilege  are  before  the  court,  it  is 
for  the  court,  and  not  for  the  witness  or  party  interrogated,  to 
decide  as  to  their  sufficiency  (,r).  But  much  difference  of  opinion 
has  been  expressed,  as  to  whether,  if  a  witness  or  party  interrogated 
objects  to  answering  a  particular  question,  alleging  on  oath  that  the 
answer  would  tend  to  expose  him  to  criminal  proceedings,  penalty, 
or  forfeiture,  the  court  is  bound  to  disallow  the  question,  even 
though  it  does  not  see  in  what  possible  way  the  answer  to  it  could 
have  that  effect.  This  question  arose  in  E.  v.  Garbett(y)  on  a 
case  reserved,  which  was,  however,  ultimately  decided  on  another 
point.  In  Fisher  v.  Ronalds  (z),  Jervis,  C.  J.,  and  Maule,  J.,  laid 
down  in  the  most  unequivocal  terms  that  the  court  is  bound  by  the 
statement  on  oath  of  the  witness  ;  and  their  language  was  cited 
with  approbation  in  Adams  v.  Lloyd  (a)  by  Pollock,  C.  B.,  but  with 
this  qualification,  that  the  judge  must  be  perfectly  certain  that  the 
witness  is  not  trifling  with  the  authority  of  the  court,  and  availing 
himself  of  the  rule  of  law,  in  order  to  keep  back  the  truth,  having 
in  reality  no  ground  whatever  for  claiming  the  privilege.  The 
whole  doctrine  was,  however,  distinctly  denied  by  Parke,  B.,  in 
Osborn  v.  The  London  Dock  Company  (b),  and  by  Stuart,  Y.-C.,  in 
Sidebottom  v.  Adkins  (<•),  the  latter  of  which  is  an  express  decision 
on  the  subject,  the  others  being  only  dicta  unnecessary  for  the 
determination  of  the  cases  in  which  they  are  found.  In  support  of 
the  exclusive  right  of  the  witness  or  party  interrogated,  it  was 
urged  that,  as  he  alone  can  know  in  what  way  the  answer  to  any 
particular  question  could  affect  him,  the  requiring  him  to  explain 
this  to  the  court  would  be  a  virtual  denial  of  the  privilege ;  seeing 
that  it  is  impossible  to  affirm  a  priori,  that  any  imaginable  fact 
can  under  no  possible  circumstances  whatever  become  evidentiary, 
either  immediately  or  mediately  of  any  other.  That  as,  when  a 
witness  called  on  to  produce  documents  under  a  subpoena  duces 
tecum  swears  that  they  are  his  muniments  of  title,  the  court  always 
excuses  him  from  producing  them  (J),  a  similar  rule  ought  to 
prevail  when,  under  an  ordinary  subpoena,  a  witness  is  asked 
questions,  the  answers  to  which  may  be  equally  or  even  more 
injurious  to  him.  On  the  other  hand,  however,  it  is  to  be  remem- 
bered that  the  judge  is  the  proper  authority  to  determine  all 

(x)  In    Re    The    Mexican    and    South  (z)  12  C.  B.  762  ;  22  L.  J.  x.  s.,  C.  P.  62  ; 

•  i- lean  Company,  Ex  parte  Aston,  27  17  Jur.  393. 

Beav.  474.  affirmed  on  appeal,  4  De  Gex  &  (a)  3  H.  &  X.  361,  362 :  27  L.  J.  x.  s., 

J.  320  ;  Ex  parte  Fernandez,  10  C.  B.  x.  s.  Exch.  499  :  4  Jur.  x.  s.  590. 

3.  40.  per  Willes.  J.  (b)  10  Exch.  702  ;  1  Jur.  X.  s.  93. 

(y)  1  Den.  C.  C.  236 ;  2  Car.  &  K.  474.  (c)  3  Jar.  x.  s.  631,  632. 

(d)  Tayl.  Ev.  §§  428,  1318. 

8—2 
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questions  relative  to  the  reception  of  testimony ;  and  consequently 
to  decide  whether,  taking  into  consideration  all  the  circumstances, 
including  the  demeanour  of  the  person  who  claims  the  privilege,  an 
answer  to  any  particular  question  ought  to  be  exacted  (e) ;  and  that, 
to  allow  the  witness  or  party  interrogated  the  exclusive  right 
contended  for,  would  not  only  introduce  an  anomaly  into  the  law 
of  evidence,  but  enable  every  witness,  who  might  be  swayed  by  im- 
proper motives,  and  be  indifferent  to  his  reputation,  easily,  and 
with  perfect  impunity,  to  evade  giving  any  evidence  whatever. 
The  position  that  a  witness  or  party  interrogated  ought  not  to  be 
compelled  to  show  in  what  precise  way  a  question  might  injure 
him,  however  sound  in  itself,  falls  far  short  of  establishing  that  he 
is  the  exclusive  judge,  not  only  as  to  the  existence  of  the  facts 
which  might  expose  him  to  injury,  but  also  as  to  the  effect  of  those 
facts  in  point  of  law.  Besides,  it  is  a  mistake  to  suppose  that  every 
unfounded  objection  raised  by  a  witness  to  a  question  must  neces- 
sarily have  its  foundation  in  mala  fides  ;  it  may  be  the  result  of 
idle  terror  or  scruples,  to  give  effect  to  which  would  be  a  violation 
of  the  well-known  principle  of  law  that  the  fear  which  excuses  an 
act  must  not  be  a  vain  fear,  but  a  reasonable  one,  "  Qui  cadere 
potest  in  virurn  constantem  "  (/).  The  rule  that  a  witness  will 
not  be  compelled  to  produce  documents,  which  he  swears  are  his 
muniments  of  title,  is  in  a  great  degree  the  offspring  of  necessity, 
being  based  on  the  immediate  and  irreparable  mischief  which 
would  ensue  from  an  erroneous  decision  of  the  judge  as  to  the 
nature  of  the  documents.  Still  we  apprehend  that  if  it  could  be 
clearly  shown  that  the  statement  of  the  witness  as  to  their 
character  was  untrue,  the  judge  would  compel  their  production. 

§  128  A.  The  whole  question  came  at  last  before  the  Queen's 
Bench  in  Reg.  v.  Boijcs  (fi),  where  the  dicta  in  Fislier  v.  Ronalds 
were  distinctly  overruled  by  an  unanimous  decision  of  that  court. 
That  was  an  information  filed  by  the  Attorney-General,  in  pur- 
suance of  a  resolution  of  the  House  of  Commons,  for  bribery  at  an 
election  for  members  to  serve  in  Parliament ;  and  at  the  trial, 
Martin,  B.,  held  that  a  witness  who  had  been  pardoned  for  his 
share  in  the  transaction  was  bound  to  answer  questions  concerning 
it.  On  this  ruling  being  questioned  before  the  Court  in  Bane, 
consisting  of  Cockburn,  C.  J.,  Wightman,  Crompton  and  Blackburn, 
JJ.,  it  was  argued  that  the  witness  was  in  jeopardy  by  being 

(e)  The  People  v.  Mather,  4  "Wend.  229,  (y)  The  same  point  was  decided  in  the 

254.  same  Avay  in  Fernandez,  Ex  parte,  10  C.  B. 

(/)  Co.  Litt.  253  b  ;  Lofft's  Max.  440.  N.  s.  39  ;  30  L.  J.  C.  P.  321  (May  3rd, 

See  also  Dig.  lib.  50,  tit.  17,  1.  184.  1861  ;  1  B  &  S.  311  (May  27th,  1861). 
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compelled  to  answer  ;  for  although  the  crown  could  pardon  offences 
as  regards  itself,  the  -witness  was  still  liable  to  an  impeachment  by 
the  House  of  Commons,  against  which,  by  the  Act  of  Settlement, 
12  &  13  Will.  3,  c.  2,  s.  3,  no  pardon  of  the  crown  could  be  pleaded. 
After  time  taken  to  consider,  the  following  judgment  was  delivered 
by  Cockburn,  C.  J.,  in  the  name  of  himself  and  the  other  members 
of  the  court : — 

"It  was  contended  that  a  bare  possibility  of  legal  peril  was 
sufficient  to  entitle  a  witness  to  protection ;  nay,  further,  that  the 
witness  was  the  sole  judge  as  to  whether  his  evidence  would  bring 
him  into  danger  of  the  law  ;  and  that  the  statement  of  his  belief  to 
that  effect,  if  not  manifestly  made  mala  fide,  should  be  received  as 
conclusive.  With  the  latter  of  these  propositions  we  are  altogether 
unable  to  concur.  Upon  a  review  of  the  authorities,  we  are 
clearly  of  opinion  that  the  view  of  the  law  propounded  by  Lord 
Wensleydale,  in  Osborn  v.  The  London  Dock  Company  (h),  and 
acted  upon  by  Vice-Chancellor  Stuart  in  Sidebottom  v.  Adkins  (i), 
is  the  correct  one  ;  and  that,  to  entitle  a  party  called  as  a  witness 
to  the  privilege  of  silence,  the  court  must  see,  from  the  circum- 
stances of  the  case  and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  reasonable  ground  to 
apprehend  danger  to  the  witness  from  his  being  compelled  to 
answer.  We  indeed  quite  agree  that,  if  the  fact  of  the  witness 
being  in  danger  be  once  made  to  appear,  great  latitude  should  be 
allowed  to  him  in  judging  for  himself  of  the  effect  of  any  particular 
question, — there  being  no  doubt,  as  observed  by  Alderson,  B.,  in 
Osborn  v.  The  London  Dock  Company,  that  a  question  which  might 
appear  at  first  sight  a  very  innocent  one,  might,  by  affording  a  link 
in  a  chain  of  evidence,  become  the  means  of  bringing  home  an 
offence  to  the  party  answering.  Subject  to  this  reservation,  a  judge 
is,  in  our  opinion,  bound  to  insist  on  a  witness  answering,  unless 
he  is  satisfied  that  the  answer  will  tend  to  place  the  witness  in  peril. 
Further  than  this,  we  are  of  opinion  that  the  danger  to  be  appre- 
hended must  be  real  and  appreciable,  with  reference  to  the 
ordinary  operation  of  law  hi  the  ordinary  course  of  things, — not 
a  danger  of  an  imaginary  and  unsubstantial  character,  having 
reference  to  some  extraordinary  and  barely  possible  contingency, 
so  improbable  that  no  reasonable  man  would  suffer  it  to  influence 
his  conduct.  We  think  that  a  merely  remote  and  naked  possibility, 
out  of  the  ordinary  course  of  the  law,  and  such  as  no  reasonable 
man  would  be  affected  by,  should  not  be  suffered  to  obstruct  the 
administration  of  justice.  The  object  of  the  law  is  to  afford  to  a 

(A)  10  Exch.  698,  701.  (t)  3  Jur.  x.  s.  631. 
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party,  called  upon  to  give  evidence  in  a  proceeding  inter  alios, 
protection  against  being  brought  by  means  of  his  own  evidence 
within  the  penalties  of  the  law.  But  it  would  be  to  convert  a 
salutary  protection  into  a  means  of  abuse,  if  it  were  to  be  held 
that  a  mere  imaginary  possibility  of  danger,  however  remote  and 
improbable,  was  sufficient  to  justify  the  withholding  of  evidence 
essential  to  the  ends  of  justice.  Now,  in  the  present  case,  no  one 
seriously  supposes  that  the  witness  runs  the  slightest  risk  of  an 
impeachment  by  the  House  of  Commons.  No  instance  of  such  a 
proceeding  in  the  unhappily  too  numerous  cases  of  bribery  which 
have  engaged  the  attention  of  the  House  of  Commons  has  ever 
occurred,  or,  so  far  as  we  are  aware,  has  ever  been  thought  of.  To 
suppose  that  such  a  proceeding  would  be  applied  in  the  case  of  this 
witness  would  be  simply  ridiculous :  more  especially  as  the  proceeding 
by  information  was  undertaken  by  the  Attorney- General  by  the 
direction  of  the  House  itself,  and  it  would  therefore  be  contrary 
to  all  justice  to  treat  the  pardon  provided,  in  the  interest  of  the 
prosecution,  to  insure  the  evidence  of  the  witness,  as  a  nullity,  and 
to  subject  him  to  a  proceeding  by  impeachment.  It  appears  to  us, 
therefore,  that  the  witness  in  this  case  was  not,  in  a  rational  point 
of  view,  in  any,  the  slightest,  real  danger  from  the  evidence  he  was 
called  upon  to  give,  when  protected  by  the  pardon  from  all  ordinary 
legal  proceedings  ;  and  that  it  was  therefore  the  duty  of  the 
presiding  judge  to  compel  him  to  answer." 

In  Fernandez,  Ex  imrtc,  (k),  the  witness  Fernandez  had  been 
committed  by  Hill,  J.,  at  York  Assizes  for  six  months,  and  fined 
500L  with  order  for  further  imprisonment  until  fine  paid,  for 
refusing  to  answer,  on  the  trial  of  a  criminal  information  against 
one  Charlesworth  for  bribery,  the  following  question  : — "  Did  you 
receive  any  money  for  Mr.  Charlesworth  ?  "  He  refused,  though 
he  had  obtained  a  certificate  of  indemnity  under  sects.  9,  10,  of 
the  Election  Commissioners  Act,  1852,  15  &  16  Viet.  c.  57  (now 
represented  by  s.  59  of  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883,  46  &  47  Viet.  c.  51),  on  the  ground  that  he  was 
liable  to  impeachment  by  the  House  of  Commons.  On  application 
for  Habeas  Corpus  the  court  refused  to  grant  it.  The  case  is 
of  great  importance  and  interest,  inasmuch  as  it  is  believed  to  be 
the  only  one  in  which  a  witness  has  been  committed  for  mere 
non-refusal  to  answer. 

§  129.  It  used  to  be  considered  that  the  witness  who  intended 
to  claim  the  privilege  of  not  answering  questions  of  this  nature  was 

(k)  Fernandez,  Ex  parte  (May  3rd,  1861),  30  L.  J.  C.  P.  321. 
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bound  to  claim  his  privilege  at  once  ;  and  that,  if  he  began  a 
criminative  statement  when  he  might  have  refused  to  make  it,  he 
was  compellable  to  go  on  with  it,  —  a  rule  probably  established 
with  the  view  of  preventing  witnesses  from  converting  the  privilege 
given  by  law  for  their  own  protection  into  a  means  of  serving  one 
of  the  litigant  parties,  by  setting  up  the  privilege  when  their 
evidence  began  to  tell  against  him.  But  in  7?.  v.  Garbett  (/),  a 
majority  of  the  judges  overruled  the  old  notion,  and  held  that  the 
witness  might  claim  his  protection  at  any  stage  of  the  inquiry. 

§  130.  Prior  to  the  passing  of  the  Common  Law  Procedure 
Act,  1854,  although  it  was  settled  that  a  witness  is  compellable  to 
answer  questions  having  a  tendency  to  disgrace  him,  as,  for 
instance,  whether  he  was  ever  convicted  of  an  offence,  if  the 
questions  be  relevant  to  the  issue  in  the  cause  (HI),  there  was  great 
doubt  whether  he  is  also  compellable  to  answer  questions  relating 
to  collateral  matters,  and  only  put  in  order  to  test  his  credit. 

By  the  Common  Law  Procedure  Act,  1854,  17  &  18  Viet.  c.  125, 
sects.  '25  and  103,  a  witness  in  a  civil  case  may  be  asked  whether  he 
has  been  convicted  of  any  felony  or  misdemeanour ;  and  if  he  either 
denies  the  fact  or  refuses  to  answer,  the  opposite  party  may  prove 
the  conviction.  And,  by  the  Criminal  Procedure  Act,  1865,  28  &  29 
Yict.  c.  10,  s.  6,  which  supersedes  the  above  enactment,  applying 
as  it  does  "  to  all  courts  of  judicature,  as  well  criminal  as  all  others, 
and  to  all  persons  having,  by  law  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence  "  (»), — a  witness  may  be 
asked  whether  he  has  been  convicted  of  any  felony  or  misdemeanour, 
and  if  he  either  denies,  or  does  not  admit  the  fact,  or  refuses  to 
answer,  the  cross-examining  party  may  prove  the  conviction. 

These  enactments  leave  the  doubt  unsolved  with  regard  to 
questions  not  named  therein ;  e.g.,  whether  the  witness  has  ever 
been  guilty  of  a  dishonourable  act.  The  better  opinion  seems  to 
be,  that  such  questions  may  be  put,  and  must,  if  the  presiding 
judge  require,  but  not  otherwise,  be  answered,  as  was  shown  by 
J?.  v.  Castro  (the  "  Tichborne  case "),  where  a  witness  for  the 
prosecution,  on  a  charge  of  perjury,  was  compelled  to  admit  that 
he  had  committed  adultery  (o).  On  this  subject  (p)  three  points 
should  be  borne  in  mind  : — 

1.  The  object  of  the  cross-examining  party  is,  in  general, 
sufficiently  attained  by  putting  the  question  ;  for  the  silence  of  a 

(I)  1  Den.  C.  C.  236  ;  2  Car.  &  K.  495.  (o)  See    Charge  of  Cockburn,   C.    J., 

(7»)2  Phill.  Ev.  494,  10th  Ed.,  Ph.  &;  in  K.  v.  Castro,  vol.  2,  p.  719,  published  in 
Am.  Ev.  916.  917.  1875  ;  Stephen  on  Evidence,  Article  129, 

(/;)  Sect.  1.  and  note  xlvi. 

(p)  See  also  sections  263  and  644. 
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person,  to  whom   in   his   hearing   a   crime  or  disgraceful   act   is 
imputed,  is  in  many  instances  tantamount  to  confession. 

2.  Cases   may  arise  where  the  judge,  in   the   exercise   of   his 
discretion,  would  interpose  to  protect  the  witness  from  unneces- 
sary and   unbecoming  annoyance;    e.g.,  in   answering  questions 
respecting    alleged    improprieties   of    conduct,    which   furnish   no 
real  ground  for  assuming  that  a  witness  who  could  be  guilty  of 
them   would   not  be  a  man  of   veracity ;    arid  the  Eules  of    the 
Supreme   Court  (Order   XXXVI.  Eule    38)  expressly  provide  that 
' '  the  j  udge  may  in  all  cases  disallow  any  questions  put  in  cross- 
examination  of  any  party  or  other  witness  which  may  appear  to 
him  to  be  vexatious,  and  not  relevant  to  any  matter  proper  to  be 
inquired  into  in  the  cause  or  matter." 

3.  Where  a  witness  is  asked  a  question  which  tends  to  disgrace 
him,  and  answers  the  question,  the  cross-examiner  is  in  general 
bound  by  the  answer  so  given,  because  the  question  goes  only  to 
the  credit  of   the  witness,  which  is  a  collateral  matter,   and  to 
admit  evidence  to  contradict  him  would  be  to  raise  a  question  not 
relevant  to  the  issue  (q). 

At  the  beginning  of  the  year  1892  considerable  controversy 
arose  in  connection  with  certain  questions  put  to  the  defendant  in 
Russell  v.  Russell,  a  matrimonial  cause  tried  before  Butt,  J.,  and  to 
one  of  the  defendants  in  Osborne  v.  Hare/reave  and  Wife,  an  action 
for  slander  tried  before  Denman,  J.,  as  to  the  proper  limits  to  the 
discretion  of  counsel  in  cross-examination.  In  neither  case  had 
the  judge  interfered  to  stop  the  questions  objected  to,  and  in  only 
one  of  them  had  the  witness  hesitated  to  answer.  The  controversy, 
which  was  chiefly  conducted  through  the  columns  of  the  "  Times  " 
newspaper,  and  which  showed  a  deep  dislike  on  the  part  of  the 
writers  to  cross-examination  of  a  witness  to  credit  on  the  ground 
of  immoral  conduct,  had  no  practical  result. 

The  matter  is  very  fully  provided  for  by  the  Indian  Evidence 
Act,  1872,  which  was  framed  by  Sir  James  Stephen  when  a  member 
of  the  Supreme  Council  of  India.  By  s.  148  of  that  Act  if  any 
question  to  a  witness  on  cross-examination  relates  to  a  matter  not 
relevant,  except  so  far  as  it  affects  his  credit,  the  court  has  the  duty 
of  deciding  whether  or  not  the  witness  shall  be  compelled  to 
answer,  and  may  warn  the  witness  that  he  is  not  obliged  to  answer. 
In  exercising  its  discretion,  the  court  is  directed  to  have  regard  to 
the  considerations  that — 

(q)  See  7/.  v.  Holmes,  L.  Rep.,  1  C.  C.       2  Stark.  241  ;  overruling  li.   v.  Robins,  2 
334  ;  R.  v.  Hodgson,  R.  &  R.  211  ;  R.  v.       Moo.  &  R.  512. 
Cockcro/t,  11  Cox,  C.  C.  410  ;  R.  v.  Clarke, 
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"  Such  questions  are  proper  if  they  are  of  such  a  nature  that 
the  truth  of  the  imputation  conveyed  by  them  would  seriously 
affect  the  opinion  of  the  court  as  to  the  credibility  of  the  witness 
on  the  matter  to  which  he  testifies  ; 

"  Such  questions  are  improper  if  the  imputations  which  they 
convey  relate  to  matters  so  remote  in  time,  or  of  such  a  character, 
that  the  truth  of  the  imputation  would  not  affect  or  would  affect  in 
a  slight  degree  the  opinion  of  the  court  as  to  the  credibility  of  the 
witness  on  the  matter  to  which  he  testifies  ; 

"  Such  questions  are  improper  if  there  is  a  great  disproportion 
between  the  importance  of  the  imputation  made  against  the 
witness's  character  and  the  importance  of  his  evidence ; 

"  The  court  may,  if  it  sees  fit,  draw,  from  the  witness's  refusal 
to  answer,  the  inference  that  the  answer,  if  given,  would  be 
unfavourable." 

By  s.  149  so  such  question  as  above  "  ought  to  be  asked " 
without  reasonable  grounds,  and  by  s.  150  if  it  be  asked  by  a 
professional  man  the  court  may  report  the  circumstances  to  the 
authority  to  which  he  is  subject  in  the  exercise  of  his  profession. 
By  s.  151  the  court  may  forbid  indecent  and  scandalous  questions 
under  certain  circumstances,  while  by  s.  152  "  the  court  shall  forbid 
any  question  which  appears  to  it  to  be  intended  to  insult  or  annoy, 
or  which,  though  proper  in  itself,  appears  to  the  court  needlessly 
offensive  in  form." 

§  131.  It  was  formerly  a  disputed  point  whether  witnesses 
were  compellable  to  answer  questions  the  answers  to  which  would 
subject  them  to  civil  proceedings  (r).  To  set  this  matter  at  rest, 
the  Witnesses  Act,  1806,  46  Geo.  3,  c.  37,  was  passed,  which, 
after  reciting  the  existing  doubts  on  the  subject,  proceeded  to 
declare  and  enact  that  "  a  witness  cannot  by  law  refuse  to  answer 
a  question  relevant  to  the  matter  in  issue,  the  answering  of  which 
has  no  tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or 
forfeiture  of  any  nature  whatsoever  (s),  by  reason  only,  or  on  the 
sole  ground,  that  the  answering  of  such  question  may  establish  or 
tend  to  establish  that  he  owes  a  debt,  or  is  otherwise  subject  to  a 
civil  suit." 

(r)  2  Phill.  Ev.  492,  493,  10th  Ed.  ;  forfeiture  spoken  of,  see  Pye  v.  Butterfield 
Stark.  Ev.  203,  204,  4th  Ed.  5  B.  &  S.  829,  and  the  cases  there  referred 

(s)  As  to  the  nature  and  extent  of  the      to. 
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§  132.  As  the  reception  of,  and  credit  attached  to  the  statements 
of  witnesses  by  courts  of  justice,  rest  on  the  natural,  if  not  in- 
stinctive, belief  which  is  found  to  exist  in  the  human  mind  (a),  in 


(a)   Introd.  pt.  1,  §  15. 
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the  general  veracity  of  human  testimony,  especially  when  guarded 
by  the  sanction  of  an  oath,  it  follows  that  all  testimony  delivered 
under  that  sanction,  and  perhaps  even  without  it,  ought  to  be  heard 
and  believed,  unless  special  reason  appears  for  doubt  or  disbelief. 
And  here  arises  a  leading  distinction,  which  runs  through  the 
judicial  evidence  of  this  and  most  other  countries ;  namely,  that 
in  some  instances  the  special  reason  is  so  obvious  that  the  law 
deems  it  safer  to  reject  the  testimony  of  the  witness  altogether  ; 
while  in  others  it  allows  the  witness  to  make  his  statement,  leaving 
its  truth  to  be  estimated  by  the  tribunal  (I).  This  is  the  distinction 
taken  in  our  books  between  the  competency  and  the  credibility  of 
witnesses.  A  witness  is  said  to  be  incompetent  to  give  evidence, 
when  the  judge  is  bound  as  matter  of  law  to  reject  his  testimony, 
either  generally  or  on  some  particular  subject ;  in  all  other  cases 
it  is  to  be  received,  and  its  credibility  weighed  by  the  jury.  The 
present  chapter  will  be  confined  to  the  incompetency  of  witnesses. 

§  133.  Incompetency  in  a  witness  will  not  be  presumed.  It  comes 
in  the  shape  of  an  exception  or  objection  to  the  witness  ;  and  if  the 
facts  on  which  it  rests  are  disputed,  they  must,  like  all  other 
collateral  questions  of  fact  (c),  be  determined  by  the  judge  (d) ; 
who,  in  cases  of  doubt,  is  always  disposed  to  receive  the  witness, 
and  let  the  objection  go  to  his  credibility  rather  than  to  his  com- 
petency. In  many  cases  the  ground  of  mconipetency  is  apparent 
to  the  senses  of  the  judge  ;  as  where  a  witness  presents  himself  in 
a  state  of  intoxication  (?),or  is  an  obvious  lunatic  (/),  or  is  of  such 
tender  years  that  the  judge  deems  a  preliminary  inquiry  into  his 
religious  knowledge  essential  (y),  and  the  like.  But  the  ordinary 
mode  of  ascertaining  whether  a  witness  is  competent  is  by  ex- 
amining him  on  what  is  called  the  voir  dire  (1C) — i.e.,  a  sort  of 
preliminary  examination  by  the  judge,  in  which  the  witness  is 
required  to  speak  the  truth  with  respect  to  the  questions  put  to 
him ;  when,  if  incompetency  appears  from  his  answers,  he  is 
rejected  (i),  and  even  if  they  are  satisfactory,  the  judge  may  receive 

(b)  "Summa  distinctio  et   observatio  (e)  See  the  judgment  in  Mansell\.  1!     . 
est,  testes  autprohiberipenitus,  aut  repro-  1  Dearsl.  &  B.  405.     "  Ebrietas  probatur 
bari  duntaxat.    Prohibentur,  qui  plane  non  ex  aspectu  illius  qui  asseritur  ebrius,  &c  :  " 
audiuiitur  ;    reprobaiitur,    quibus    auditis  Masc.  de  Prob.  Concl.  579,  nil.  5  et  seq.       I 
aliquid    objici  potest,    quo   minus   fidem  (/)  Infru. 

mereantur."   Huberus,  Pral.  Jur.  Civ.  lib.  (g)  Infra. 

22,  tit  5,  u.  1.     See  1  Hale,  P.  C.  635  ;  2  (h)  To  tell  the  truth,  "  voir "  being  the 

Id.  276-277.  Xorrnan  French  for  the  modem  "vrai." 

(c)  Bk.  1,  pt.  1,  §  82.  (0  Yardley  v.  Arnold,  10  M.  &  W.  141  ; 
Bnrtlett  v.  Smith,  11  M.  i:  W.  4S3  ;  Jacobs  v.  Lnybm-n,  11  M.  &  W.  685  ;  Doed. 

P..  v.  Hill,  -2  Den.  C.  C.  254.  Xorton  v.   Webster,  12  A.  i  E.  442. 
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evidence  to  contradict  them,  or  establish  other  facts  showing  the 
witness  to  be  incompetent  (/•;).  It  sometimes  happens  that  the 
incompetency  of  a  witness  is  not  discovered  until  after  he  has  been 
sworn,  and  his  examination  proceeded  with  a  considerable  way,  or 
perhaps  even  brought  to  a  close ;  under  which  circumstances  the 
judge  ought,  it  seems,  to  erase  that  witness's  evidence  from  his 
notes,  and  tell  the  jury  to  pay  no  attention  to  it  (I).  It  has  been 
said,  also,  that  although  in  regular  order  the  examination  on  the 
voir  dire  precedes  the  examination  in  chief,  yet  when  a  ground  of 
incompetency  is  thus  unexpectedly  discovered,  the  judge  may  stop 
the  proceedings,  and  examine  on  the  roir  dire  with  a  view  of 
ascertaining  the  fact  (/»)• 

§§  184,  135  (»).  The  only  grounds  on  which  the  evidence  of  a 
witness  can  with  any  appearance  of  reason  be  rejected  unheard  are 
reducible  to  four  :  1.  That  he  has  not  that  degree  of  intellect 
which  would  enable  him  to  give  a  rational  account  of  the  matters 
in  question.  2.  That  he  cannot  or  will  not  guarantee  the  truth  of 
his  statements  by  the  sanction  of  an  oath,  or  what  the  law  deems 
its  equivalent.  3.  That  he  has  been  guilty  of  some  crime  or  mis- 
conduct, showing  him  to  be  a  person  on  whose  veracity  reliance 
would  most  probably  be  misplaced.  4.  That  he  has  a  personal 
interest  in  the  success  or  defeat  of  one  of  the  litigant  parties.  In 
a  word,  his  rejection  should  be  based  on  the  reasonable  appre- 
hension, arising  from  known  circumstances,  that  his  evidence  may 
mislead  the  tribunal  and  so  cause  misdecision.  But  various  classes 
of  persons  were  rejected  by  the  civilians,  and  our  old  lawyers,  on 
a  very  different  ground  ;  viz.,  that  the  giving  evidence  in  a  court  of 
justice  is  a  right  or  privilege  rather  than  a  duty  ;  and  consequently 
that  incompetency  to  give  evidence  is  a  fitting  punishment  for 
matters  to  which  the  law  is  desirous  of  attaching  a  stigma.  And 
although  this  is  a  fallacious  and  short-sighted  view,  even  when  the 
offence  stigmatised  is  a  grave  violation  of  natural  or  municipal  law, 
the  ancient  practice  went  much  farther,  and  affixed  the  brand  of 
incompetency  on  erroneous  or  obnoxious  opinions ;  thus  not  only 
punishing  the  delinquent,  but  often  inflicting  ruin  on  the  plaintiff, 
defendant,  prosecutor,  or  accused  person,  whose  life,  property,  or 
honour  might  have  been  saved  by  the  evidence  of  the  rejected 

(k)  Bartlcttv.  Smith,  11  M.  &  W.  483;  ut  supra.     See  also  the  resolution  of  th 

Cleave  v.  Jones,  7  Exch.  421.  judges  in  the  Queen's  case,  2  B.  &  B.  284  ; 

(I)  See  Jacobs  v.  Layborn,  11  M.  &  W.  22  R.  R.  662. 

685,  and  the  authorities  there  cited  ;  R.  v.  (n)  The  two  sections  134,   135,   have 

Whitehcacl,   L.  R.   1  C.   C.   35  :     1  Cox,  been  condensed  into  one  by  the  present 

C.  C.  234.  editor. 

(m)  Per  Rolfe,  B.,  in  Jacobs  v.  Laylorn, 
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witness,  whose  doctrines  be  might  nevertheless  have  held  in  due 
abhorrence.  There  can  be  no  doubt  that  this  mischievous  principle 
was  borrowed  from  the  civil  law,  or,  to  speak  more  correctly,  from 
those  forms  of  it  which  prevailed  in  the  lower  empire  and  the 
middle  ages  (o).  Most  of  the  provisions  on  the  immediate  subject 
are  to  be  found  in  Cod.  lib.  1,  tit.  5 ;  according  to  the  21st  consti- 
tution of  which,  bearing  date  A.D.  532,  heretics  and  Jews  were  not 
in  general  allowed  to  bear  testimony  against  orthodox  Christians. 
With  regard  to  our  law,  Sir  Edward  Coke,  in  his  First  Institute, 
lays  down  broadly  that  an  infidel  cannot  be  a  witness  (p),  but  cites 
no  authority  ;  and  in  his  Second  Institute  (q),  he  tells  us  that  the 
passage  in  Bracton,  where  it  is  stated  that  an  alien  born  cannot  be 
a  witness,  must  be  intended  of  an  alien  infidel.  Whether  Coke  did 
not  overstate  the  bigotry  even  of  his  own  time  may  be  questioned, 
but  certain  it  is  that  within  half  a  century  after  his  death  very 
different  notions  had  arisen  ;  and  the  whole  subject  will  be  best 
understood  from  the  powerful  expose  of  the  fallacy  of  his  views  by 
L.  C.  J.  Willes,  in  his  judgment  in  Omychund  v.  Barker  (r).  In 
that  case,  a  commission  to  examine  witnesses  in  the  East  Indies 
having  been  issued  by  the  Court  of  Chancery,  the  Commissioners 
certified  that  they  had  examined  several  persons  professing  the 
Gentoo  religion,  whose  evidence  was  delivered  on  oath,  taken  in  the 
usual  and  most  solemn  form  in  which  oaths  were  most  usually 
administered  to  witnesses  who  profess  that  religion,  and  in  the 
same  manner  in  which  oaths  were  usually  administered  to  such 
witnesses  in  the  courts  of  justice  erected  by  letters  patent  at 
Calcutta.  On  account  of  its  importance,  Lord  Chancellor 
Hardwicke  was  assisted  at  the  hearing  of  the  cause  by  Lee,  C.  J., 
Willes,  C.  J.,  and  Parker,  C.  B. ;  when,  011  its  being  proposed  to 
read  as  evidence  the  deposition  of  one  of  those  persons,  the 
defendants'  counsel  objected  that,  in  order  to  render  a  person  a 
competent  witness,  he  must  be  sworn  in  the  usual  way  upon  the 
Evangelists,  and  that  the  law  of  England  recognised  no  other  form 
of  oath.  The  case  having  been  learnedly  argued  on  both  sides, 
and  the  authorities  (s)  fully  gone  into,  each  of  the  judges  delivered 
an  able  and  elaborate  judgment ;  in  which  they  showed  clearly  that 
oaths  arc  not  peculiar  to  the  Christian  religion,  having  been  in 

(o)   See   Bonnier,   Traite  des  Preuves,  was  sworn  on  the  Koran  ;  and  so  far  back 

§§  185  et  seq.  as  Mich.  1657,  a  witness  who  objected  to 

(p]  Co.  Litt.  6  b.  lay  his  hand  on  the  book  and  kiss  it,  was 

(q)  4  Inst.  279.  allowed  to  swear,  it  being  laid  open  before 

(r)  AVilles,  541.  him  and  he  holding  up  his   right  hand. 

(s)  In  the  case  of  Fachina  v.  Sabinf,  at  Colt  v.  Button,  2  Sid.  6, 
the  Council,  2  Str  1104,  Dec.  1731,  a  Moor 
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constant  use,  not  only  in  the  ancient  world,  but  among  men  in 
every  age ;  that  the  substance  of  an  oath  is  essentially  the  same 
in  all  cases ;  namely,  an  invocation  of  a  Superior  Power  to  attest 
the  veracity  of  a  statement  made  by  a  party,  acknowledging  his 
readiness  to  avenge  falsehood,  and  in  some  cases  invoking  that 
vengeance ;  consequently,  that  the  mode  of  swearing  is  not  the 
material  part  of  the  oath,  and  ought  to  be  adjusted  to  suit  the 
conscience  of  the  witness.  They,  however,  agreed  that  infidels 
who  do  not  believe  in  a  God  or  a  state  of  rewards  and  punishments 
cannot  be  admitted  as  witnesses ;  and  although  from  some  of  the 
language  in  that  case  and  in  other  books,  it  might  be  supposed  that 
a  belief,  on  the  part  of  the  witness,  in  a  future  state  of  reward  and 
punishment  is  required,  the  better  opinion  is,  that  belief  in  an 
Avenger  of  Falsehood  generally  is  the  only  thing  needful,  the  time 
and  place  of  punishment  being  mere  matter  of  circumstance  (0- 

§  136.  The  principles  laid  down  in  Omycliund  v.  Earlier  have 
not  only  been  fully  adopted  into  our  law  and  practice  (u),  but  are 
recognised  by  the  Oaths  Act,  1838,  1  &  2  Viet.  c.  105  ;  which 
enacts,  that  "  in  all  cases  in  which  an  oath  may  lawfully  be  and 
shall  have  been  administered  to  any  person,  either  as  a  juryman  or 
a  witness,  or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  any 
court  of  law  or  equity  in  the  United  Kingdom,  or  on  appointment 
to  any  office  or  employment,  or  on  any  occasion  whatever,  such 
person  is  bound  by  the  oath  administered,  provided  the  same  shall 
have  been  administered  in  such  form  and  with  such  ceremonies  as 
such  person  may  declare  to  be  binding  ;  and  every  such  person,  in 
case  of  wilful  false  swearing,  may  be  convicted  of  the  crime  of 
perjury,  in  the  same  manner  as  if  the  oath  had  been  administered 
in  the  form  and  with  the  ceremonies  most  commonly  adopted." 

§  137.  Our  common-law  rules  as  to  incompetency  seem  to  have 
been  copied  from  the  civil  law,  which,  however,  carried  the  principle 
of  exclusion  much  farther ;  and,  indeed,  our  ancestors  probably 
saw,  what  is  obvious  enough  in  itself,  that  although  an  extended 
prohibition  of  suspected  evidence  may  be  valuable  under  a  system 
where  all  questions  of  law  and  fact  are  decided  by  a  single  judge, 
it  is  misplaced  in  a  country  where  the  tribunal  has  the  aid  of  a 

(<)  Tayl.  Evid.  §  1252  ;  Rose.  Nisi  Trius  23,  269,  270  ;  and  Taylor  in  loc.  til.  n.  (1 ). 

Evid.    tit.    "Examination  of  Witnesses —  See  further  on  the  subject  of  oaths,  Introd. 

Incompetency    from    defect   of  Religious  §§  56  ct  seq. 

Principle  :  "  1  Greenl.  Ev.  §  328.     For  the  (n)  Madcn  v.  Catanack,  7  H  &  N.  360  ; 

Discrepancy  in  the  •American  authorities  on  Miller  v.  Salomons,  7  Exch.  475;  afiir.  on 

this  subject,  see  Appleton  on  Evidence,  22,  error,  8  Exch.  778. 
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jury,  acting  either  as  judges  of  fact,  as  at  the  present  day,  or  as 
witnesses,  as  in  former  times  (x)  ;  and  the  Court  of  Queen's  Bench 
in  Lord  Kenyon's  time  laid  down  as  a  clear  and  certain  rule  for  the 
future  that,  in  order  to  render  a  witness  incompetent  on  the  ground 
of  interest,  it  must  appear  cither  that  he  was  directly  interested  in 
the  event  of  the  suit ;  or  that  he  could  avail  himself  of  the  verdict 
in  the  cause,  so  as  to  give  it  in  evidence  on  some  future  occasion 
in  support  of  his  own  claim  (y). 

§§  138-141  (z).  This  rule  was  indeed  well  denned,  and  on 
the  whole  as  good  as  any  that  could  be  devised  on  such  a 
subject;  but  the  inconsistency  of  its  application,  and  its  in- 
efficiency even  in  its  professed  object  of  obtaining  unsuspected 
evidence,  were  obvious.  It  is  impossible  to  calculate,  by  any 
rule  laid  down  a  priori,  the  influence  which  interest  in  a  given 
cause,  or  in  the  event  of  a  given  suit,  will  exercise  on  the  mind 
of  a  given  individual.  On  some  minds,  a  very  slight  interest 
would  act  sufficiently  to  induce  perjury ;  on  others  very  great 
interests  would  be  powerless.  Again,  it  being  equally  impossible 
to  detect  the  numberless  ways  in  which  parties  may  be,  directly 
or  indirectly,  interested  in  a  particular  event,  the  rule  of  exclusion 
was  restricted  to  the  case  of  legal  interest  in  the  event  of  the  suit  ; 
the  consequence  of  which  was,  that  parties  were  often  competent 
to  give  evidence  who  were  swayed  by  the  strongest  moral  in- 
terests to  pervert  the  truth.  Thus  the  heir  apparent  to  an  estate, 
however  large,  was  a  competent  witness  for  his  ancestor  in 
possession  on  an  ejectment  brought  by  a  stranger  claiming  the 
property ;  while,  in  an  ejectment  against  a  tenant  for  life,  a 
remainderman  who  had  a  legal  interest  to  the  amount  of  the 
smallest  coin  in  the  realm  was  not  competent  to  give  evidence 
for  the  defendant  (a).  The  principle  of  this  exclusion  seems  to 
have  varied  in  different  cases.  In  some — as  where  the  witness  had 
been  convicted  of  perjury,  forgery,  and  the  like — it  rested,  in  part 
at  least,  on  the  notion  that  his  testimony  was  likely  to  prove 
mendacious.  But  the  wide  range  of  the  rule  clearly  shows  that 
this  form  of  incompetency,  like  that  for  disfavoured  religious 
opinions,  was  occasionally  imposed  as  a  punishment,  in  order  that, 
by  refusing  to  allow  the  witness  to  give  evidence  in  a  court  of 
justice,  he  might  be  rendered  a  marked  person  in  society.  And 
this  seems  supported  by  the  circumstance  that  at  common  law  a 
pardon,  even  for  perjury,  restored  the  competency  of  the  witness 

(x)  See  bk.  1,  fit.  2,  §  119.  been  condensed  into  one  by  the  present 

(y)  Sent  v.  Baker,  3  T.  R.  27.  editor. 

(;)  The  four  sections,  138  to  141,  have  (a)  Id.  91  ct  scq. 
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and  made  him  a  new  man  (I).  But  whatever  the  reason, 
"  repellitur  a  sacramento  infamis  "  (c)  was  the  rule  of  law ;  and 
in  determining  what  offences  should  be  deemed  infamous,  an 
artificial  distinction  was  taken  which  caused  the  whole  system  to 
work  very  unevenly.  We  allude  to  the  distinction  between  the 
"  infamia  juris  "  and  the  "  infamia  facti," — between  the  infamy  of 
an  offence  viewed  in  itself,  and  that  arbitrarily  attributed  to  it  by 
law  (d), — it  being  a  principle  that  some  offences,  although  "  minoris 
culpse,"  were  "majoris  infamise"  (e).  It  would  be  loss  of  time  to 
enumerate  with  nicety  the  offences  which  were  deemed  infamous  by 
law  ;  it  will  be  sufficient  to  say  that  treason  and  felony  stood  at 
their  head,  though  an  exception  was  created  by  31  Geo.  3,  c.  35,  in 
favour  of  petty  larceny  before  the  distinction  between  it  and  grand 
larceny  was  abolished  (/).  A  conviction  for  misdemeanour  did  not 
in  general  render  a  witness  incompetent ;  but  to  this  there  was  the 
general  exception  of  offences  coming  under  the  description  of  the 
crimen  falsi, — such  as  forgery,  perjury,  subornation  of  perjury, 
various  forms  of  conspiracy,  and  the  like  (</).  Still,  every  crime 
involving  falsehood  or  fraud  had  not  this  effect. 

§§  142-143.  Such  was  the  state  of  the  law  on  this  subject  at 
the  time  of  the  passing  of  the  Evidence  Act,  1843,  6&7  Viet.  c.  85, 
— whereby,  after  reciting  that  the  inquiry  after  truth  in  courts 
of  justice  was  often  obstructed  by  incapacities  created  by  the  then 
existing  law,  and  it  was  desirable  that  full  information  as  to  the 
facts  in  issue,  both  in  criminal  and  in  civil  cases,  should  be  laid 
before  the  persons  appointed  to  decide  upon  them,  and  that  such 
persons  should  exercise  their  judgment  on  the  credit  of  the 
witnesses  adduced,  and  on  the  truth  of  their  testimony,  it  was 
enacted  that  no  person  offered  as  a  witness  should  be  excluded 
by  reason  of  incapacity  from  crime  or  interest  from  giving  evidence, 
but  there  followed  three  provisos,  being  (1)  that  no  party  to  a  suit, 
or  the  husband  or  wife  of  a  party,  should  be  rendered  competent  to 
give  evidence ;  (2)  that  the  Wills  Act,  1837,  7  Will.  4  &  1  Viet.  c.  26, 
should  not  be  affected  by  the  statute ;  and  (3)  that  in  courts  of 
equity  a  defendant  might  be  examined  as  a  witness  on  the  behalf 
of  the  plaintiff  or  of  any  co-defendant,  saving  just  exceptions  ;  and 

(b)  We  say  at  common  law;  for  it  was  this   subject  fully  investigated  in  2  Har- 

othenvise  on  a  conviction  of  perjury  under  grave's  Jurid.  Argum.  221. 
5  Eliz.  c.  9,  made  perpetual  by  21  Jac.  1,  (c)  Co.  Litt.  158  a  ;  Willes,  667. 

c.  28,  a.  8.     The  difference  is,  that  in  the          (d)  Ph  &  Am.  Ev.  14. 
former  case  the  disqualification  only  fol-          (e)  Co.  Litt.  6  b. 
lowed  as  a  consequence   from  the  judg-  (/)  Ph.  &  Am.  Ev.  17. 

ment  ;  whereas  in  the  latter  it  was  by  the          (g)  Id. 
statute  made  part  of  the  punishment.   See 
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any  interest  which  such  defendant  so  to  be  examined  might  have  in 
the  matters,  or  in  any  of  the  matters  in  question  in  the  cause, 
should  not  be  deemed  a  just  exception  to  the  testimony  of  such 
defendant,  but  should  only  be  considered  as  affecting  or  tending  to 
affect  the  credit  of  such  defendant  as  a  witness.  The  first  of  the 
above  three  provisos  is  repealed,  so  far  as  relates  to  parties  to  civil 
proceedings,  by  the  Evidence  Act,  1851,  14  &  15  Viet.  c.  99,  s.  1  ; 
and  with  respect  to  their  husbands  and  wives,  by  the  Evidence  Act, 
1853,  16  &  17  Yict.  c.  83,  s.  4  (h). 

§  144.  Not  only  is  the  inclination  of  our  modern  judges  and 
lawgivers  in  favour  of  receiving  the  evidence  of  witnesses,  leaving 
its  value  to  be  estimated  by  the  jury,  but  the  propriety  of  expunging 
from  our  jurisprudence  the  title  "  Incompetency  of  Witnesses  " 
has  been  strongly  and  ably  advocated,  as  well  as  candidly  and 
temperately  defended  (i).  For  reasons  stated  in  the  Introduction 
to  this  work  (k),  it  seems  that,  for  general  purposes  at  least,  the 
principle  of  incompetency  ought  to  be  confined  to  pre-appointed, 
as  contradistinguished  from  casual  evidence ;  and  the  legislature 
has  of  late  years  inclined  to  this  view.  While,  on  the  one  hand, 
it  has  almost  abolished  the  rules  rejecting  casual  witnesses  as 
incompetent,  it  has,  on  the  other,  interposed  with  regulations 
requiring  certain  important  pieces  of  pro-appointed  evidence  to  be 
attested  in  some  particular  way.  Thus,  the  Evidence  Act,  1843, 
6  &  7  Viet.  c.  85, — which,  as  wre  have  seen,  removes  all  objections 
to  competency  on  the  ground  of  interest  in  most  cases,  and  of 
infamy  in  all, — contains  an  express  proviso  that  nothing  in  it 
shall  repeal  the  Wills  Act,  1837,  7  Will.  4  &  1  Viet.  c.  26,  by 
which  all  wills  must  be  in  writing  and  attested  by  two  or  more 
witnesses ;  and  which,  by  section  15,  enacts  that  if  a  will  contains 
any  beneficial  devise,  legacy,  gift,  &c.,  to  an  attesting  witness, 
it  shall  be  void,  in  order  that  he  may  be  competent  to  prove  the 
execution  of  the  will.  And  the  Debtors  Act,  1869,  32  &  33  Viet, 
c.  62,  s.  24,  requires  that  all  cognovits,  and  warrants  of  attorney 
to  confess  judgment,  shall  be  subscribed  by  an  attorney,  acting 
on  behalf  of  the  party  by  whom  they  are  executed,  and  expressly 
named  by  him. 

§  145.  We  now  proceed  to  consider  more  in  detail  the  three 
grounds  of  incompetency  which  still  exist  in  our  law ;  namely, 
1.°  Incompetency  from  want  of  reason  and  understanding; 

(h)  See  table  of  statutes,  infra,  p.  104.  (i)  IntroJ.  pt.  2,  §  62. 

(*)  Id. 
B.E.  9 
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2.°    Incompetency  from  want  of  religion ;  and  3.°   Incompetency 
from  interest. 

§  146.  1.°  Incompetency  from  want  of  reason  and  understanding. 
The  causes  of  this  incompetency  are  twofold, — deficiency  of  intellect, 
and  immaturity  of  intellect.  The  objection  on  the  first  of  these 
grounds  rarely  presents  itself  to  the  competency  of  a  witness ;  and 
if  the  defect  appears  in  the  course  of  his  examination,  it  is  usually 
made  matter  of  comment  to  the  jury. 

§  147.  Our  books  lay  down  generally  that  persons  of  "  non-sane 
memory,"  and  who  have  not  the  use  of  reason,  are  excluded  from 
giving  evidence  (I)  ;  but  they  are  not  quite  agreed  as  to  the 
reason  of  this, — some  basing  it  on  the  ground  that  such  persons 
are  insensible  to  the  obligation  of  an  oath  (w) ;  while  others, 
with  more  justice,  say  it  is  because  all  persons  who  are  examined 
as  witnesses  must  be  fully  possessed  of  their  understanding, — 
that  is,  of  such  an  understanding  as  enables  them  to  retain  in 
memory  the  events  of  which  they  have  been  witnesses,  and  gives 
them  a  knowledge  of  right  and  wrong  («).  Probably  both  reasons 
have  had  their  influence  (o).  According  to  the  Eoman  law, 
"Furiosus  absentis  loco  est"  (p). 

§  148.  But  who  are  thus  excluded  ?  What  is  the  extent  of  the 
rule  ?  A  man  of  "  non-sane  memory  "  is  defined  by  Littleton,  "  qui 
non  est  compos  mentis  "  (q).  This  is  corroborated  by  Sir  E.  Coke 
in  his  Commentary  (?•),  who  adds,  "Many  times,  as  here  it 
appeareth,  the  Latin  word  explaineth  the  true  sense,  and  (Littleton) 
calleth  him  not  amens,  demens,  furiosus,  lunaticus,  fatims,  stultus, 
or  the  like,  for  non  compos  mentis  is  most  sure  and  legal."  He 
then  goes  on,  "Non  compos  mentis  is  of  four  sorts:  1.  An  idiot, 
which  from  his  nativity,  by  a  perpetual  infirmity,  is  non  compos 
mentis.  2.  He  that  by  sickness,  grief,  or  other  accident,  wholly 
loses  his  memory  and  understanding.  3.  A  lunatic  that  hath 
sometime  his  understanding  and  sometime  not,  '  aliquando  gaudet 
lucidis  intervallis,'  and  therefore  he  is  called  '  non  compos  mentis  ' 
so  long  as  he  hath  not  understanding.  4.  Lastly,  he  that  by  his 
own  vicious  act  for  a  time  depriveth  himself  of  his  memory  and 
understanding,  as  he  that  is  drunken."  A  similar  classification  is 

(Z)  Com.   Dig.  Testmoigne,    A.    1  ;  Co.  (o)  Ph.  &  Am.  Ev.  4. 

Litt.  6  b  ;  Ph.  and  Am.  Ev.  4.  (p)  Dig.   lib.    50,   tit.  17,  1,   124,  §  1. 

(m)  1  Greenl.  Ev.    §   365  ;   Tayl.    Ev.  See  also  4  Co.  125  b,  126  a. 
§  1247.  (q)  Litt.  sect.  4(15. 

(n)  Peake's  Ev.  122,  5th  Ed.  (r)  Co.  Litt.  246  b. 
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adopted  in  modern  works  on  evidence  (s).  These  four  sorts  of 
persons  are  incompetent  witnesses  until  the  cause  of  incompetency 
is  removed.  Thus,  although  a  person  deaf  and  dumb  from  birth  is 
presumed  by  law  to  be  an  idiot  (0,  yet  if  he  can  be  communicated 
with  either  by  signs  and  tokens  (u),  or  by  writing  (x),  and  it 
appears  that  he  is  possessed  of  intelligence,  and  understands  the 
nature  of  an  oath  (y),  he  may  be  examined  as  a  witness.  In  one 
case,  where  it  appeared  that  such  a  person  could  write,  Best,  C.  J., 
doubted  whether  he  ought  not  to  be  compelled  to  give  his  evidence 
in  that  way,  and  not  by  signs  (z).  But  it  would  be  difficult  to 
maintain  this  as  a  proposition  of  law,  even  supposing  it  to  hold 
good  as  a  principle  of  convenience.  Neither  of  these  modes  of 
giving  evidence  is  derivative  from  or  secondary  to  the  other ; 
besides  which,  a  deaf  and  dumb  witness  might  be  very  expert  in 
making  and  understanding  signs,  and  yet  express  his  thoughts  very 
indifferently  in  writing.  In  a  much  more  recent  case,  before  Lord 
Campbell,  which  was  an  action  for  seduction,  the  seduced  party  was 
deaf  and  dumb,  but  could  write  very  well,  and  two  letters  written 
by  her  to  the  defendant  were  put  in  evidence.  Her  examination  in 
court,  however,  was  chiefly  carried  on  by  signs,  and  occasionally, 
when  these  were  not  understood,  by  writing  (a).  So  a  lunatic 
while  in  a  lucid  interval  is  a  competent  witness  (b),  but  whether 
the  evidence  of  a  monomaniac — i.e.,  a  person  insane  on  only  one 
subject — can  be  received  on  matters  not  connected  with  his 
delusion,  remained  unsettled  until  R.  v.  Hill  was  decided  by  the 
Court  of  Criminal  Appeal  in  1851. 

§  149.  In  R.  v.  Hill  (c)  the  accused,  who  was  attendant  of  a 
ward  in  a  lunatic  asylum,  was  indicted  for  the  manslaughter  of  one 
of  the  patients  under  his  care.  At  the  trial  before  Coleridge  and 
Cresswell,  JJ.,  at  the  Central  Criminal  Court,  it  being  opened  by 

(s)  Ph.  &  Am.   Ev.   4;    1  Green  I.    Ev.  a  deaf  and   dumb   person    "objecting   to 

§  365,  7th  Ed.  take  an  oath,  or  objected  to  as  incompetent 

(t)  1  Hale,  P.  C.  34.  to  take  an  oath." 

(u)  1  Ph.  Ev.  7,  10th  Ed.  ;  E.  v.  Ruston,  (z)  Morrison  v.  Lennard,  3  C.  &  P.  127. 

1  Leach,  C.  L.  408  ;  3  R.  R.  705.  (a)  Bartholomew  \:  George,  KentSp.  Ass. 

(*)  1  Ph.  Ev.  7,  10th  Ed.  ;  Morrison  v.  1851,  MS. 

Lennard,  3  C.  &  P.  127.  For  a  case  where  a  jury  was  sworn  to 

(y)  The  present  editor  has  here  restored  try  whether  a  deaf  and  dumb  prisoner,  who 

the  original  language  of  the  author ;  the  returned   no   answer   on   being    asked   to 

last  editor  had,  referring  to  the  Evidence  plead,  stood   mute   of   malice   or  by  the 

Further  Amendment  Act,   1869,  32  &  33  visitation   of   God,    see   Beg.   v.    Council, 

Viet.  c.  68,  s.  4,  stated  it  as  sufficient  that  Camb.  Quart.  Sess.  Ap.  1901  ;  65  J.  P.  250. 

the  witness  should  "  understand  the  differ-  (6)  Com.  Dig.  Testmoigiie,  A.  1  ;  Ph.  & 

ence  between  truth  and  filsehood."     It  is  Am.  Ev.  5. 

submitted,  however,  that  the  Act  referred  (c)  Reg.  v.  Hill,  2  Den.  C.  C.  R.  254. 
to  can  only  refer  to  the  exceptional  case  of 

9—2 
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the  prosecution  that  a  witness  of  the  name  of  Donelly  would  be 
called,  who  was  a  patient  in  the  same  ward  with  the  deceased, 
evidence  was  gone  into  on  both  sides  in  order  to  found  and  meet 
the  objection  to  his  competency.     A  witness  stated  that  Donelly 
laboured  under  the  delusion  that  he  had  a  number  of  spirits  about 
him  continually  talking  to  him,  but  that  that  was  his  only  delusion; 
and  two  medical  witnesses  deposed  that  he  was  rational  on  all  points 
not  connected  with  it ;  while  one  added  that  he  was  quite  capable 
of  giving  an  account  of  any  transaction  that  happened  before  his 
eyes.     Donelly   was    then    called,    and    before    being    sworn    was 
examined  by  the  prisoner's  counsel.     He  said:  "I  am  fully  aware 
that  I  have  a  spirit,  and  20,000  of  them ;  they  are  not  all  mine ; 
I  must  inquire — I  can  where  I  am;  I  know  which  are  mine.    Those 
ascend  from  my  stomach  to  my  head,  and  also  those  in  my  ears ; 
I  do  not  know  how  many  they  are.     The  flesh  creates  spirits  by 
the  palpitation  of  the  nerves  and  the  '  rheumatics  ; '  all  are  now  in 
my  body  and  round  my  head ;    they  speak  to  me  incessantly — 
particularly  at  night.     That  spirits  are  immortal,  I  am  taught  by 
my  religion  from  my  childhood,  no  matter  how  faith  goes ;  all  live 
after  my  death,  those  that  belong  to  me  and  those  which  do  not ; 
Satan  lives  after  my  death,  so  does  the  Living  God."     After  more 
of  this  kind,  he  added:  "They  speak  to  me  constantly;  they  are 
now  speaking  to  me ;    they  are   not  separate  from  me ;   they  are 
round  me,  speaking  to  me  now,  but  I  can't  be  a  spirit,  for  I  am 
flesh  and  blood ;    they  can  go  in  and  go  out  through  walls  and 
places  which  I  cannot.     I  go  to  the  grave ;  they  live  hereafter, — 
unless,  indeed,  I  have  a  gift  different  from  my  father  and  mother 
that  I  do  not  know.     After  death  my  spirit  will  ascend  to  Heaven, 
or  remain  in  purgatory.     I  can  prove  purgatory.     I  am  a  Koman 
Catholic ;  I  attended  Moorfields,  Chelsea  Chapel,  and  many  other 
chapels  round  London.     I  believe  purgatory  ;  I  was  taught  that  in 
my  childhood  and  infancy.     I  know  what  it  is  to  take  an  oath ;  my 
catechism  taught  me  from  my  infancy  when  it  is  lawful  to  swear : 
it  is  when  God's  honour,  our  own  or  our  neighbour's  good  require 
it.     When  man  swears,  he  does  it  in  justifying  his  neighbour  on  a 
Prayer-book  or  obligation.     My  ability  evades  while  I  am  speaking, 
for  the  spirit  ascends  to  my  head.     When  I  swear,  I  appeal  to  the 
Almighty;  it  is  perjury,  the  breaking  a  lawful  oath  or  taking  an 
unlawful  one ;  he  that  does  it  will  go  to  hell  for  all  eternity."     He 
was  then  sworn,  and,  says  the  report,  gave  a  perfectly  connected  a  ml 
rational  account  of  a  transaction  which  he  reported  himself  to  have 
witnessed.     He  was  in  some  doubt  as  to  the  day  of  the  week  on 
which    it    took   place,   and  on   cross  -  examination   said,    "  These 
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creatures  insist  upon  it  it  was  Tuesday  night,  and  I  think  it  was 
Monday;"  whereupon  he  was  asked,  "Is  what  you  have  told  us 
what  the  spirits  told  you,  or  what  you  recollect  without  the  sp/nV.s .'  " 
and  he  said,  "No;  the  spirits  assist  me  in  speaking  of  the  date ;  I 
thought  it  was  Monday,  and  they  told  me  it  was  Christmas  Eve — 
Tuesday ;  but  I  was  an  eye-witness,  an  ocular  witness,  &c."  The 
court  received  his  evidence,  reserving  the  question  of  his  com- 
petency for  the  Court  of  Criminal  Appeal.  The  accused  having 
been  convicted,  the  case  was  argued  before  Lord  Campbell,  C.  J., 
Coleridge  and  Talfourd,  JJ.,  and  Alderson  and  Platt,  BB. ;  when 
the  counsel  for  the  prisoner  contended  that  Donelly  was  non  compos 
mentis,  but  was  a  lunatic  within  the  legal  definition  of  that  term ; 
and  that  as  soon  as  any  unsoundness  of  mind  is  manifested  in  a 
witness,  he  ought  to  be  rejected  as  incompetent,  citing,  inter  al., 
Com.  Dig.  Testrnoigne,  A.  1.  The  court,  however,  without  hearing 
counsel  on  the  other  side,  unanimously  upheld  the  conviction. 
Lord  Campbell,  in  delivering  his  judgment,  said  :  "  The  question  is 
important,  and  has  not  yet  been  solemnly  decided  after  argument. 
But  I  have  no  doubt  that  the  rule  was  properly  laid  down  by 
Parke,  B.,  in  the  case  that  was  tried  before  him,  and  that  it  is  for 
the  judge  to  say  whether  the  insane  person  has  the  sense  of  religion 
in  his  mind,  and  whether  he  understands  the  nature  and  sanction 
of  an  oath ;  and  then  the  jury  are  to  decide  on  the  credibility  and 
weight  of  his  evidence.  As  to  the  authorities  that  have  been  cited, 
the  question  is,  in  what  sense  the  term  '  non  compos '  was  there 
used.  A  man  may,  in  one  sense,  be  non  compos,  and  yet  be  aware 
of  the  nature  and  sanction  of  an  oath.  In  the  particular  case  before 
the  court,  I  think  that  the  judge  was  right  in  admitting  the  witness; 
I  should  have  certainly  done  so  myself.  ...  It  has  been  argued 
that  any  particular  delusion,  commonly  called  monomania,  makes 
a  man  inadmissible.  This  would  be  extremely  inconvenient  in 
many  cases  in  the  proof  either  of  guilt  or  innocence :  it  might  also 
cause  serious  difficulties  in  the  management  of  lunatic  asylums.  I 
am,  therefore,  of  opinion  that  the  judge  must,  in  all  such  cases, 
determine  the  competency,  and  the  jury  the  credibility.  Before  he 
is  sworn,  the  insane  person  may  be  cross-examined,  and  witnesses 
called  to  prove  circumstances  which  might  show  him  to  be 
inadmissible ;  but,  in  the  absence  of  such  proof,  he  is  primd  fade 
admissible,  and  the  jury  must  attach  what  weight  they  think  fit 
to  his  testimony."  Talfourd,  J.,  observing,  "  it  would  be  very 
disastrous  if  mere  delusions  were  held  to  exclude  a  witness.  Some 
of  the  greatest  and  wisest  of  mankind  have  had  particular 
delusions,"  Lord  Campbell  added,  "  The  rule  which  has  been 
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contended  for  would  have  excluded  the  testimony  of  Socrates,  for 
he  had  one  spirit  always  prompting  him  "  (d). 

§  150.  But  while  our  books  point  out  the  various  causes  of  mental 
alienation  which  disqualify  from  giving  evidence,  they  say  little  or 
nothing  as  to  the  intensity  of  it  required  for  this  purpose.  In 
truth,  there  are  two,  if  not  more,  distinct  standards  of  mental 
alienation  known  to  the  law.  First,  that  which  is  sufficient  to 
exculpate  from  a  criminal  charge ;  and  here  it  is  settled  that 
ordinary  lesion  of  intellect  is  not  sufficient, — there  must  be  such 
an  absence  of  intellect  that  the  accused,  when  he  did  the  act,  was 
unconscious  that  he  was  committing  a  crime  prohibited  by  law  (<?). 
2nd.  The  degree  of  insanity  which  will  support  a  commission  of 
lunacy.  In  the  time  of  Lord  Eldon  the  Court  of  Chancery  assumed, 
perhaps  usurped,  the  jurisdiction  of  issuing  commissions  of  lunacy 
against  "persons  of  unsound  mind;"  i.e.,  persons  in  a  state 
contradistinguished  from  idiocy  and  lunacy, — a  state  of  mental 
imbecility  and  incapacity  to  manage  their  affairs  (/).  3rd.  The 
degree  of  unsoundness  of  mind  which  will  avoid  contracts,  deeds, 
wills,  and  the  like  seems  to  hold  an  intermediate  place  between 
these  (r/).  Calm  reflection  will  convince  that  if  mental  alienation 
is  to  be  retained  in  our  law  as  a  ground  of  incompetency,  it  should 
be  restricted  to  cases  where  it  is  found  impossible  to  communicate 
with  the  witness,  so  as  to  make  him  understand  that  he  is  in  a 
court  of  justice  and  expected  to  speak  the  truth.  Any  eccentricities 
or  aberrations  which  fall  short  of  this  are  surely  only  matter  of 
comment  to  the  jury,  as  to  the  reliance  to  be  placed  on  his 
testimony.  And  here  it  is  important  to  observe,  once  for  all,  that 
when  reading  what  our  old  lawyers  have  written  on  the  subject  of 
insanity,  we  should  never  forget  how  little  the  subject  was  under- 
stood in  their  days,  and  the  shocking  mistakes  in  the  treatment 
of  the  insane  which  then  prevailed.  As  some  one  has  observed, 
"their  notions  of  insanity  were  founded  on  observation  of  those 
wretched  inmates  of  the  madhouse  whom  stripes  and  chains,  cold 

(d)  See  Waring  v.  Waring,  6  Moo.  P.  0.       mind  of  the  testator  of  a  delusion  which  is 
C.  341.  compatible  with  the  retention  of  his  general 

(e)  Answer  of  the  judges  to  the  House  powers   and   faculties   will   not  avoid  the 
of  Lords,  8  Scott,  N.  R.  595,  1  Car.  &  K.  will,  unless  the  delusion  were  such  as  was 
130;    A',   v.   Higginson,  Id.   129;    R.   v.  calculated  to  influence  the  testator  in  mak- 
Vaughan,  1  Cox,  Cr.  Ca.  80.  ing  it.    Banks  v.  Goodfcllow,  L.  Rep.,  5  Q. 

(/)  Shelford  on  Lunacy,  pp.  5,  104,  2nd  B.  549  ;  overruling  the  dicta  on  this  point 

Ed.  in    Waring  v.    Waring,   6  Moo.  P.  C.  C. 

(g)  As  to  the  degree  of  unsoundness  of  341  ;  and  Smith  v.  Telbitt,  L.  R.,  1  P.  & 

mind  which  will  avoid  a  will,  the  law,  as  D.  398. 
now  settled,  is, — that  the  existence  on  the 
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and  filth,  had  degraded  to  the  stupidity  of  an  idiot,  or  exasperated 
to  the  fury  of  a  demon."  Xow,  the  researches  of  modern  physio- 
logists have  shown  that  madness  is  not  an  infliction  sent  direct 
from  Heaven,  but  a  bodily  disease,  which  may  often  be  completely 
cured ;  and  that  there  are  many  inferior  forms  of  diseased  or 
disordered  mind  and  imagination  which  influence  the  conduct  of 
persons  who  are,  in  other  respects,  perfectly  capable  of  taking  care 
of  themselves  and  transacting  the  ordinary  business  of  life  (/*). 
Some  even  go  so  far  as  to  assert  that  there  exists  a  form  of  the 
disease  to  which  they  have  given  the  name  of  "  moral  insanity,"  in 
which  no  delusion  of  any  kind  exists ;  but  the  patient's  moral 
character  is  revolutionised,  and  he  is  hurried  against  his  will,  by 
some  uncontrollable  impulse,  into  the  commission  of  acts  of  violence 
and  crime  (?').  Although  this  state  of  mind  is  not  recognised  in 
our  jurisprudence,  and  its  existence  as  matter  of  fact  is  extremely 
questionable,  still  the  above  discoveries  show  how  arbitrary  and 
imperfect  any  line,  drawn  by  law  on  such  a  subject  as  the  present, 
must  necessarily  be ;  and  as  an  eminent  modern  writer  well 
expresses  it,  "  The  subtile  and  shifting  transformations  of  wild 
passion  into  maniacal  disease,  the  returns  of  the  maniac  to  the 
scarcely  more  healthy  state  of  stupid  anger,  and  the  character  to 
be  given  to  acts  done  by  him  when  near  the  varying  frontier  which 
separates  lunacy  from  malignity  are  matters  which  have  defied  all 
the  sagacity  and  experience  of  the  world  "  (k). 

§  151.  Next,  with  respect  to  the  evidence  of  children.  Imma- 
turity of  intellect  is  of  course  a  ground  of  incompetency,  as  much 
as  natural  defect  or  subsequent  deprivation  of  intellect.  But 
there  is  another  difficulty  in  dealing  with  this  subject;  namely, 
that  while  the  intellect  of  a  child  may  be  sufficiently  developed  to 
enable  him  to  give  an  intelligible  account  of  what  he  has  seen  or 
heard,  he  may  be  ignorant,  not  only  of  the  nature  and  obligation 
of  an  oath,  but  even  of  the  obligation  to  speak  the  truth;  and 
although,  in  the  case  of  an  adult  witness,  the  want  of  early  religious 
education  may  have  been  supplied  by  experience  or  reflection,  it 

(h)  Viewing  the    subject   in  a  physio-  disease,  which,  either  in  a  partial  or  tern- 
logical  light,    Dr.    Beck,    in   his   Medical  porary  manner,  bear  a  strong  resemblance 
Jurisp.    ch.    13,  7th  Ed.,  enumerates  the  to  insanity.   These  are  the  delirium  of  fever, 
following  forms  of  mental  alienation  :  1.  hypochondriasis,    hallucination,    epilepsy, 
Mania  ;  2.  Monomania  (including  melan-  nostalgia,  delirium  tremens,  &c. 
choly) ;  3.  Dementia  ;  4.  Incoherent  mad-  (»")  Beck's  Med.  Jurisp.    436,   477,    7th 
ness  (holding  a  sort  of  middle  place  between  Ed.  ;  Dr.  F.  Winslow,  in  the  papers  of  the 
mania  and  dementia) ;  5.  Congenital  idiot-  Juridical  Society,  vol.  1,  p.  595,  &c. 
ism  ;  besides  various  subdivisions.    He  also           (&)Sir  J.  Mackintosh's  Hist.  Engl.  vol.  3, 
(p.    487  et  seq.}  mentions  some  forms  of  p.  36. 
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would  be  idle  to  look  for  these  in  a  person  of  tender  years.  For 
these  reasons,  the  testimony  of  children  has  always  been  a  source 
of  embarrassment  to  tribunals ;  and  the  laws  of  many  nations  have 
cut,  instead  of  attempting  to  unravel,  the  knot,  by  arbitrarily 
rejecting  such  testimony  when  the  child  is  under  a  definite  age  (I), 
— a  course  objectionable  on  many  grounds ;  and  principally,  as  it 
all  but  proclaims  impunity  to  certain  offences  of  a  serious  nature 
against  the  persons  of  children,  which  it  is  next  to  impossible  to 
establish  without  receiving  their  account  of  what  has  taken  place. 
Besides,  children  of  the  same  age  differ  so  immensely  in  their 
powers  of  observation  and  memory  that  no  fixed  rule,  even  approxi- 
mating to  the  truth,  can  be  laid  down.  In  this  case  at  least  it 
may  truly  be  said,  "  Nature  makes  her  mock  of  those  systems  of 
tactics  which  human  industry  presents  as  leading-strings  to  human 
weakness  "  (in). 

§  152.  As  to  the  old  law  on  this  subject :  our  ancestors  adopted 
the  maxim  "minor  jurare  non  potest"  (n),  but  with  some  exceptions, 
— at  the  age  of  twelve  years,  for  instance,  an  infant  might  be  called 
on  to  take  the  oath  of  allegiance,  &c.  (o).  And  although,  as  will  be 
shown  presently,  the  evidence  of  children  was  often  rejected,  it  was 
not  solely  on  the  ground  of  their  supposed  incapacity  to  take  an 
oath ;  for  a  difficulty  was  likewise  felt  in  fixing  the  age  at  which 
they  should  be  held  responsible  to  the  criminal  law, — a  matter  now 
fully  settled  thus,  that  for  this  purpose  fourteen  is,  with  some  few 
exceptions,  full  age ;  that  between  seven  and  fourteen,  an  infant  is 
presumed  to  be  doli  incapax,  but  may.  be  shown  to  be  otherwise ; 
but  that,  under  seven,  there  is  (whether  rightly  or  not)  a 

(I)  The  general  rule  of  the  civilians,  that  the  jurisprudence  of  ancient  Rome 
subject,  however,  to  several  exceptions,  rejected  the  testimony  of  minors  in  general; 
was,  that  persons  under  the  age  of  puberty  for  the  law  just  quoted  only  does  so  on 
were  incompetent  to  give  evidence  certain  capital  charges  of  public  violence. 
(Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  5,  Expressio  unius  est  exclusio  alterius  ;  and 
n.  2,  iv.,  Mascard.  de  Prob.  Concl.  1253).  we  have  the  positive  testimony  of  Quintilian 
Some  of  their  authorities  say  that  minors  that  in  his  time  the  evidence  even  of  very 
under  twenty  years  were  rejected  in  criminal  young  children  was  occasionally  received, 
cases.  Mascard.  de.  Prob.  Concl.  1320,  or  at  least  was  not  rejected  as  matter  of 
n.  9  ct  seq.  ;  and  1253,  n  14.  This  rule  course.  See  Inst.  Orat.  lib.  5,  c.  7,  vcrs. 
appears  to  have  been  based  on  the  language  fin.  The  Hindoo  law  seems  to  have  rejected 
of  the  Digest  ;  lib.  50,  tit.  17,  1.  2,  §  1, —  the  evidence  of  minors  under  fifteen, 
"  Impubes  omnibus  officiis  civilibus  debet  — an  age  in  that  climate  corresponding 
abstinere;"  but  more  particularly  on  probably  to  twenty  or  more  in  ours.  Trans- 
lib.  22,  tit.  5,  1.  3,  §  5, — "  Lege  Julia  de  lation  of  Pootee,  c.  3,  sect.  8,  in  Halhed's 
vi  cavetur,  ne  hac  lege  in  reum  testimonium  Code  of  Gentoo  Laws, 
dicere  liceret,  qui  se  ab  eo,  parenteve  ejus  (?«)  3  Heath.  Jud.  Ev.  304. 
liberaverit  ;  quive  impuberes  erunt,  &c." —  (n)  Co.  Litt.  172  b. 
rather  a  frail  foundation  for  the  position  (o)  Co.  Litt.  63  b,  78  b,  172  b. 
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prsesumptio  juris  et  de  jure  that  he  cannot  have  a  mischievous 
discretion  (^>). 

^  153.  Sir  Edward  Coke  in  his  1st  Institute  (q)  states  broadly 
that  a  person  "not  of  discretion"  cannot  be  a  witness;  and  in 
another  part  of  the  same  work  (r)  he  defines  the  age  of  discretion 
to  be  fourteen  years.  More  than  half  a  century  later,  Sir  Matthew 
Hale  in  his  Pleas  of  the  Crown  (s)  lays  down  that  regularly  an 
infant  under  fourteen  years  is  not  to  be  examined  upon  his  oath  as 
a  witness  ;  but  yet  the  condition  of  his  person,  as,  if  he  be 
intelligent,  or  the  nature  of  the  fact,  may  allow  an  examination  of 
one  under  that  age  ;  and  also  states  that  sometimes  the  court  for 
their  information  have  heard  their  testimony  without  oath,  which, 
possibly  being  fortified  with  concurrent  evidences,  may  be  of  some 
weight  (0-  In  Young  v.  Slaughterford  (u),  in  1709,  an  appeal  of 
murder,  tried  at  bar,  L.  C.  J.  Holt  held,  that  an  infant  under 
twelve  years  of  age  might  be  admitted  as  a  witness  if  he  knew  the 
danger  of  an  oath ;  and,  that  appearing,  he  was  admitted.  But  in 
R.  v.  Travers  (x),  at  the  Kingston  Spring  Assizes  of  1726,  which 
was  an  indictment  for  a  rape  on  a  child  under  the  age  of  seven 
years,  L.  C.  B.  Gilbert  rejected  the  evidence  of  the  child,  and  the 
prisoner  was  acquitted.  A  fresh  indictment  was  then  found  for 
assault  with  intent  to  ravish,  which  was  tried  before  L.  C.  J. 
Eaymond.  The  child  had  in  the  meantime  attained  the  age  of 
seven,  and  on  its  evidence  being  objected  to,  on  the  ground  that  a 
child  six  or  seven  years  old  ought,  for  the  purposes  of  testimony,  to 
be  considered  in  the  same  light  as  a  lunatic  or  madman,  the  counsel 
for  the  prosecution  cited  a  case  at  the  Old  Bailey,  in  1698,  where 
C.  B.  ^Yal•d  admitted  the  evidence  of  a  child  under  ten,  who  had 
been  examined  as  to  the  nature  of  an  oath,  and  had  given  a 
reasonable  account  of  it.  The  Lord  Chief  Justice,  however,  rejected 
the  evidence,  and  cited  the  case  of  one  Steward,  who  was  tried  at 
the  Old  Bailey  in  1704,  for  rapes  on  two  children ;  in  the  first  of 
which  the  child  was  ten  years  old,  and  yet  she  was  not  admitted 
as  a  witness  until  other  evidence  had  been  given  which  tended 
strongly  to  show  the  guilt  of  the  defendant,  and  until  the  child 
herself  had  given  a  good  account  of  the  nature  of  an  oath.  The 
second  child  was  between  six  and  seven  years  old ;  and  it  was 
unanimously  agreed  that  one  so  young  could  not  be  admitted  to  be 
an  evidence,  and  on  that  ground  her  testimony  was  rejected.  But 

(p)  1  Hale,  P.  C.  20  et  seq.  ;  and  infra,  (*)  1  Hale,  P.  C.  302,  634  ;  2  Id.  279. 

bk.  3,  pt.  2,  ch.  2.  (t)  2  Hale,  P.  C.  283-284. 

(q)  Co.  Litt.  6  b.  (it)  11  Mod.  228. 

(r)  Co.  Litt.  247  b.  (s)  1  Stra.  700. 
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although  L.  C.  B.  Gilbert  rejected  the  evidence  of  the  child,  in  the 
first  case  of  R.  v.  Travcrs,  it  was  probably  on  the  ground  that  she 
was  ignorant  of  the  nature  of  an  oath,  or  deficient  in  natural 
intelligence ;  for  in  his  Treatise  on  Evidence  (y)  he  lays  down  the 
rule  thus :  "  Children  under  the  age  of  fourteen  are  not  regularly 
admitted  as  witnesses,  and  yet  at  twelve  they  are  obliged  to  swear 
allegiance  in  the  leet.  There  is  no  time  fixed  wherein  they  are  to 
be  excluded  from  evidence  ;  but  the  reason  and  sense  of  their 
evidence  is  to  appear  from  the  questions  propounded  to  them,  and 
their  answers  to  them."  And,  lastly,  during  the  argument  in  the 
case  of  Omychund  v.  Barker  (z),  in  1744,  we  find  L.  C.  J.  Lee 
informing  counsel,  who  was  relying  on  the  language  of  Sir  Matthew 
Hale  in  one  of  the  passages  above  referred  to,  that  it  had  been 
determined  at  the  Old  Bailey,  upon  mature  consideration,  that  a 
child  should  not  be  admitted  as  an  evidence  without  oath  ;  and 
L.  C.  B.  Parker  added,  that  it  was  so  ruled  at  Kingston  Assizes  before 
Lord  Eaymond. 

§  154.  Through  all  this  inconsistency  and  confusion  we  can 
trace  two  principles  working  their  way  :  1.  That  if  the  testimony 
of  an  infant  of  tender  years  is  to  be  received  at  all,  it  ought  to  be 
received  from  the  infant  itself,  and  not  through  a  statement  helped 
out  by  somebody  else.  2.  That  a  witness  being  an  infant  of 
tender  years,  is  no  ground  for  relaxing  the  rule,  "In  judicio  non 
creditor  nisi  juratis  "  (a).  At  length,  in  1779,  both  these  principles 
received  a  solemn  judicial  recognition  in  II.  v.  Brasier  (b),  which 
is  the  leading  case  on  the  subject.  The  prisoner  was  indicted  for 
an  assault  with  intent  to  commit  a  rape,  on  an  infant  under  the 
age  of  seven  years,  who  was  not  examined  as  a  witness  ;  and  the 
chief  evidence  for  the  prosecution  was  the  account  she  had  given  of 
the  transaction  to  two  other  persons.  The  prisoner  having  been 
convicted,  the  case  was  considered  by  the  judges,  who  decided  that 
the  conviction  was  wrong.  They  held  unanimously  that  "no 
testimony  whatever  can  be  legally  received  except  upon  oath,  and 
that  an  infant,  though  under  the  age  of  seven  years,  may  be  sworn 
in  a  criminal  prosecution,  provided  such  infant  appears,  on  strict 
examination  by  the  court,  to  possess  a  sufficient  knowledge  of  the 
nature  and  consequences  of  an  oath  ;  for  there  is  no  precise  or  fixed 

(y)  Gilb.  Ev.  144,  4th  Ed.  rape  on  an  infant  between  six  and  seven 

(z)  1  Atk.  29.  years  of  age.     The  prisoner  having  been 

(a)  Cro.  Car.  64.  acquitted  on  the  unsworn  testimony  of  the 

(6)  1  Leach.  C.  L.   199  ;  1  East,   P.  C.  child,  the  judge  mentioned  the  matter  to 

443.    It  is  to  be  remarked  that,  a  few  years  the  other  judges,  a  majority  of  whom  agreed 

previous,  a  similar  opinion  had  been  ex-  with  him.     11.  v.  Powell,  1  Leach's  Crown 

pressed  by  Gould,  J.,  on  an  indictment  for  Law,  110. 
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rule  as  to  the  time  within  which  infants  are  excluded  from  giving 
evidence  ;  but  their  adrnissibility  depends  upon  the  sense  and 
reason  they  entertain  of  the  danger  and  impiety  of  falsehood,  which 
is  to  be  collected  from  their  answers  to  questions  propounded  to 
them  by  the  court ;  but  if  they  are  found  incompetent  to  take  an 
oath,  their  testimony  cannot  be  received." 

§  155.  B  raster' s  case  settled  the  modern  law  and  practice 
relative  to  the  admissibility  of  the  testimony  of  children.  As  in 
the  criminal  law,  "malitia  supplet  aetatem  "  (c),  so  here  the  maxim 
of  the  canonists  was  followed,  "  prudentia  supplet  aetatem  "  (d), — 
the  rule  having  been  thus  stated  by  Alderson,  B.  :  "It  certainly  is 
not  law  that  a*  child  under  seven  cannot  be  examined  as  a  witness. 
If  he  shows  sufficient  capacity  on  examination,  a  judge  would  allow 
him  to  be  sworn  "  (e).  And  although,  since  the  Evidence  Further 
Amendment  Act,  1869,  32  &  33  Viet.  c.  68,  s.  4,  it  is  no  longer 
necessary,  in  order  to  render  children  of  tender  }Tears  admissible  as 
witnesses,  that  they  should  be  sworn,  or  be  able  to  understand  the 
nature  and  obligation  of  an  oath,  yet — inasmuch  as  their  evidence 
would  even  now  be  inadmissible  if  they  appeared  not  to  understand 
the  difference  between  truth  and  falsehood  (/) — it  follows,  as  was 
said  by  the  court  in  Brasier's  case,  that  their  admissibility  still 
depends  on  "  the  sense  and  reason  they  entertain  of  the  danger  and 
impiety  of  falsehood  ;  which  is  to  be  collected  from  their  answers  to 
questions  propounded  to  them  by  the  court."  Whether  the  child's 
evidence  is  admissible,  if  this  "  sense  and  reason  "  "of  the  danger 
and  impiety  of  falsehood  "  be  owing  merely  to  special  instruction, 
given  to  the  child  with  a  view  to  the  trial,  and  ba  not  the  result  of 
the  child's  general  religious  education,  has  been  made  matter  of 
question.  In  II.  v.  Williams  (//),  which  was  an  indictment  for 
murder,  a  female  child  of  eight  years  old  was  called  as  a  witness. 
It  appeared  that,  up  to  the  death  of  the  deceased,  the  child  had 
never  heard  of  God,  or  a  future  state  of  rewards  and  punishments, 
had  never  prayed,  and  did  not  know  the  nature  of  an  oath  ;  since 
that  time,  she  had  been  visited  twice  by  a  clergyman,  who  had 
given  her  some  instruction  as  to  the  nature  and  obligation  of  an 
oath  ;  but  she  gave  a  very  confused  account  of  it,  and  had,  says  the 
report,  "no  intelligence  as  to  religion  or  a  future  state."  Her 
testimony  was  objected  to  on  the  ground  that  if  it  were  sufficient 

(c)  Dy.    104   b  ;    1  Hale,   P.   C.  26  ;  4  (e)  R.  v.  Perkins,  2  Moo.  C.  C.  139. 
Blackst.  Comm.  23,  and  212.  (/)  See  supra,  §  148. 

(d)  Lancel.  Inst.  Jur.  Can.  lib.  2,  tit.  10,  (g)  7  C.  &  P.  320. 
§5. 
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that  a  witness  should  understand  the  nature  of  an  oath  merely  from 
information  communicated,  a  clergyman  might  always  be  called  to 
instruct  a  witness  on  that  subject,  when  he  came  into  the  box  to  be 
examined  on  the  trial.  And  the  counsel  for  the  prosecution  having 
cited  R.  v.  Wade,  I  Moo.  C.  C.  86,  Patteson,  J.,  said :  "  I  must  be 
satisfied  that  this  child  feels  the  binding  obligation  of  an  oath  from 
the  general  course  of  her  religious  education.  The  effect  of  the 
oath  upon  the  conscience  of  the  child  should  arise  from  religious 
feelings  of  a  permanent  nature,  and  not  merely  from  instructions, 
confined  to  the  nature  of  an  oath,  recently  communicated  to  her  for 
the  purposes  of  this  trial  ;  and  as  it  appears  that,  previous  to  the 
happening  of  the  circumstances  to  which  this  witness  comes  to 
speak,  she  had  had  no  religious  education  whatever,  and  had  never 
heard  of  a  future  state,  and  now  has  no  real  understanding  on  the 
subject,  I  think  that  I  must  reject  her  testimony."  But  although 
there  can  be  no  doubt  of  the  correctness  of  the  decision  in  the 
above  case,  nor  that  the  circumstance  that  the  child  had  been 
instructed  in  the  nature  of  an  oath  after  the  offence  had  been 
committed  was  one  for  the  judge  to  consider,  when  called  on  to 
decide  as  to  her  capacity  to  be  sworn,  the  dogma  —  if  indeed, 
Patteson,  J.,  intended  to  lay  it  down  —  that  the  child  wras  incom- 
petent to  take  an  oath,  because  her  sense  of  the  binding  obligation 
of  the  oath  was  not  the  result  of  her  general  religious  education, 
was  at  variance  with  other  authorities  (/i),  and  is  indefensible  on 
principle. 

§  156.  When  a  material  witness  in  a  criminal  case  is  an  infant 
of  tender  years  (?'),  the  practice  has  been  for  the  judge  to  examine 
him,  with  the  view  of  ascertaining  whether  he  is  aware  of  the 
nature  and  obligation  of  an  oath,  and  the  consequences  of  perjury. 
And  if  it  is  ascertained  before  the  trial  that  a  material  witness  is  of 
tender  years  and  devoid  of  religious  knowledge,  the  court  will,  in  its 
discretion,  postpone  the  trial,  and  direct  that  he  shall  in  the  mean- 
time receive  due  instruction  on  the  subject  (k).  But  in  a  recent 
case,  where  a  father  was  charged  with  violating  his  daughter,  aged 
twelve,  Alderson,  B.,  refused  to  postpone  the  trial  for  the  purpose  of 

(7t)  See  Tayl.  Ev.  §  1250,  and  the  cases  court  has  a  right  to   examine   as   to  the 

there  referred  to.     Also   the  cases  cited  religious  knowledge  even  of  an  adult,  if  it 

infra.  suspects  him  to  be  deficient.     See  infrii. 

(i)  What    shall    be    considered   tender  (k)  Stark.  Ev.   117,   4th  Ed.  ;  1   1'liiil. 

years  for  this  purpose  does  not  appear  to  Ev.    9,    10th    Ed.  ;    Tayl.    Ev.    1247  ;    1 

be  defined,  although,   by  analogy  to  the  Leach,  C.  L.  430,  n.  (a) ;  H.  v.  Nicholas, 

general  law  respecting  infancy,  the  requisite  2  Cur.   &  K.   246  ;  E.  v.   Uayliss,   4  Cox, 

degree  of  religious  knowledge  should  be  (Jr.  Ca.  23. 
presumed  at  the  age  of  fourteen.     But  the 
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her  being  taught  the  nature  of  an  oath,  —  stating  that  all  the 
judges  were  of  opinion  that  it  was  an  incorrect  proceeding;  that  it 
was  like  preparing  or  getting  up  a  witness  for  a  particular  purpose, 
and  on  that  ground  was  very  objectionable  (I).  If  this  be  correctly 
reported,  not  only  is  it  at  variance  with  a  series  of  previous 
authorities  (?/?),  but,  as  is  remarked  in  the  text  work  where  the  case 
is  found,  "  By  the  strict  application  of  this  rule,  a  parent,  by 
neglecting  his  moral  duty  as  to  the  education  of  his  child,  may 
thus  obtain  an  immunity  for  the  commission  of  a  heinous 
crime  "  (»)• 

It  is  well  pointed  out,  in  Note  xl.  to  Mr.  Justice  Stephen's  Digest 
of  the  Law  of  Evidence,  that  "  the  practice  of  insisting  on  a 
child's  belief  in  punishment  in  a  future  state  for  lying,  as  a 
condition  of  the  admissibility  of  its  evidence,  leads  to  scenes  little 
calculated  to  increase  respect  either  for  religion  or  for  the  adminis- 
tration of  justice  ;  "  and  the  learned  author  omits  want  of  religious 
belief  in  a  child  as  a  ground  of  incompetency.  "  A  witness,"  he  lays 
down  in  Article  107,  "  is  incompetent,  if,  in  the  opinion  of  the 
judge,  he  is  prevented  by  extreme  youth,  disease  affecting  his  mind, 
or  any  other  cause  of  the  same  kind,  from  recollecting  the  matter 
on  which  he  is  to  testify,  from  understanding  the  questions  put  to 
him,  from  giving  rational  answers  to  those  questions,  or  from 
knowing  that  he  ought  to  speak  the  truth."  He  is  of  opinion, 
moreover,  that  the  Evidence  Further  Amendment  Act,  1869, 
32  vi:  33  Viet.  c.  68.  which  allows  a  witness  "  objecting  to  take  an 
oath,  or  being  objected  to  as  incompetent  to  take  an  oath,"  to  make 
a  declaration  instead  of  an  oath,  in  event  of  the  presiding  judge 
being  satisfied  that  the  oath  would  have  no  binding  effect  on  his 
conscience,  applies  to  the  case  of  a  child,  on  the  ground  that  "  if  a 
person  who  deliberately  and  advisedly  rejects  all  belief  in  God  and 
a  future  state  is  a  competent  witness,  a  fortiori,  a  child  who  has 
received  no  instructions  on  the  subject  must  be  competent  also." 
With  all  deference  to  the  learned  author,  this  view  of  the  statute, 
which  does  not  appear  to  have  been  taken  in  practice,  or  to  have 
occurred  to  or  been  adopted  by  any  other  writer  on  the  subject,  is 
not  (though  very  desirable  to  be  argued)  a  correct  one,  on  the 
ground  that  the  child  cannot  "object  to"  what  it  does  not,  ex 
hypothesi,  know  the  nature  of,  and  that  the  words  "  objected  to," 
although  grammatically  they  may  include  the  case  of  a  child,  must 
from  their  collocation  be  cut  down  to  the  case  of  an  adult.  It  is 
greatly  to  be  desired,  however,  that  the  Act  should  be  applied  in 

(Z)  1  Phill.  Ev.  10,  lOtli  Ed.  (n)  1  PhilL  Ev.  10,  n.  (3),  10th  Ed. 

(m)  See  suprii,  n.  (k). 
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express   terms  to  children  appearing  to  the  court   to  be   proper 
subjects  for  its  application. 

A  very  important  though  partial  amendment  of  the  Law  of 
Evidence  in  this  respect  has  been  made  by  the  Criminal  Law 
Amendment  Act,  1885,  48  &  49  Viet.  c.  69,  s.  4.  This  section, 
which  makes  it  a  felony  to  have  carnal  knowledge  of  a  girl  under 
13,  and  a  misdemeanour  to  attempt  that  crime,  enacts  that  where 
the  girl  in  repect  of  whom  the  offence  has  been  committed,  or  any 
other  child  of  tender  years,  who  is  tendered  as  a  witness,  does  not 
in  the  opinion  of  the  court  understand  the  nature  of  an  oath,  the 
evidence  of  such  girl  or  other  child  may  be  given  unsworn  if,  in 
the  opinion  of  the  court,  the  child  is  "possessed  of  sufficient 
intelligence  to  justify  the  reception  of  the  evidence,  and  understands 
the  duty  of  speaking  the  truth,"  but  the  proviso  is  added  that  no 
person  may  be  convicted  upon  the  testimony  so  given  unless  it  be 
corroborated  by  some  other  material  evidence  in  support  thereof 
implicating  the  accused.  Another  important  amendment  to  the 
same  effect  has  been  made  by  sect.  15  of  the  Prevention  of  Cruelty 
to  Children  Act,  1894,  57  &  58  Viet.  c.  41  (repeating,  with  an 
extension  to  abduction,  indecent  assault  and  other  offences,  sect.  8  of 
the  repealed  Prevention  of  Cruelty  to  and  Protection  of  Children 
Act,  1889,  52  &  53  Viet.  c.  44),  by  which  any  person  over  the  age 
of  16,  having  the  custody  of  a  child  under  that  age,  who  wilfully 
assaults,  ill-treats,  neglects,  abandons,  or  exposes  the  child,  is 
guilty  of  a  misdemeanour  punishable  by  fine  or  imprisonment,  or 
both.  The  13th  section  of  the  same  Act  gives  facilities  for  a  justice 
of  the  peace  taking  the  depositions  of  the  child  on  oath  if 
satisfied  that  its  attendance  before  a  court  of  justice  would  involve 
serious  danger  to  its  life  or  health,  and  the  14th  section  allows  the 
deposition  to  be  read  in  evidence  on  the  trial  of  any  person  on 
indictment  for  any  offence  within  the  Act,  on  the  court  being 
satisfied  by  medical  evidence  that  the  attendance  of  the  child 
would  involve  such  danger,  if  the  deposition  is  signed  by  the  justice, 
and  if  reasonable  notice  of  the  intention  to  use  the  deposition, 
with  opportunity  of  cross-examining  the  child,  has  been  given  to 
the  person  charged. 

§  157.  On  trials  for  homicide,  the  general  rule  of  law  which 
rejects  second-hand  or  hearsay  evidence  is  relaxed  so  far  as  to 
render  admissible  the  declarations  of  the  deceased  as  to  the  cause 
of  his  death,  provided  they  were  made  by  him  at  a  time  when  he 
was  under  the  conviction  that  death  was  impending  (o).  This 

(o)  See  infrd,  bk.  3,  pt.  2,  ch.  4. 
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exception  has  been  allowed,  partly  from  necessity,  partly  on  the 
ground  that  the  situation  of  the  party  may  fairly  be  taken  as  con- 
ferring on  what  he  says  a  religious  sanction  equal  to  that  supplied 
by  an  oath,  and  partly  because,  on  such  occasions,  witnesses  rarely 
have  any  interest  in  deceiving.  But  as,  when  children  of  tender 
years  are  examined  as  witnesses,  the  court  has  the  security  of 
inquiring  into  their  intelligence  and  religious  knowledge,  it  seems 
to  follow  that  their  dying  declarations  are  not  primd  facie  receivable 
wher£  those  of  an  adult  would  be ;  for  the  latter  will  be  rejected 
if  it  appears  that  the  deceased  was  a  person  who,  through  ignorance 
or  any  other  cause,  was  not  likely  to  be  impressed  with  a  religious 
sense  of  his  approaching  dissolution  (p).  In  M.  v.  Pike  (q),  two 
prisoners  were  indicted  for  the  murder  of  a  child  Jour  }rears  old.  It 
was  proposed  to  put  in  evidence  a  statement  made  to  her  mother 
by  the  child,  shortly  before  her  death,  at  a  time  when  she  thought 
she  was  dying,  as  to  the  manner  in  which  she  had  been  treated  by 
the  prisoners.  Park,  J.  (with  the  concurrence  of  Parke,  B.), 
rejected  the  statement,  saying :  "  As  this  child  was  but  four  years 
old,  it  is  quite  impossible  that  she,  however  precocious  her  mind, 
could  have  had  that  idea  of  a  future  state  which  is  necessary  to 
make  such  a  declaration  admissible.  .  .  .  Indeed,  I  think  that 
from  her  age  we  must  take  it  that  she  could  not  possibly  have  had 
any  idea  of  that  kind."  But  without  in  the  least  questioning  the 
propriety  of  the  decision  in  this  case,  we  may  well  doubt  whether 
the  above  dictum  can  be  supported.  There  certainly  is  no  prse- 
sumptio  juris  et  de  jure  on  this  subject ;  and  however  unlikely  it 
may  be  that  a  child  of  four  years  old  should  have  clear  ideas 
respecting  religion  and  divine  punishment  for  falsehood,  yet  if  that 
fact  were  shown  affirmatively,  its  dying  declarations  ought  to  be 
received.  In  E.  v.  Perkins  (r),  it  was  held  by  the  judges  on  a  point 
reserved,  that  the  dying  declarations  of  a  child  ten  years  old  were 
receivable  under  such  circumstances.  But  the  question  still 
remains,  at  what  age  is  the  presumption  of  the  absence  of  intelli- 
gence, and  of  ignorance  on  religious  subjects,  to  cease,  so  as  to 
render  this  affirmative  proof  unnecessary  ?  Analogy  points  to 
fourteen  years,  but  judicial  decisions  are  silent. 

§  158.  As  to  the  effect  of  the  evidence  of  children  when  received  : 
"Independently  of  the  sanction  of  an  oath,"  says  a  text  work  (s), 
"  the  testimony  of  children,  after  they  have  been  subjected  to  cross- 
examination,  is  often  entitled  to  as  much  credit  as  that  of  grown 

(p)  See  infrd,  bk.  3,  pt.  2,  cb.  4.  (r)  2  Moo.  C.  C.  135. 

(q)  3  C.  &  P.  598.  (s)  Ph.  &  Am.  Ev.  7. 
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persons  ;  and  what  is  wanted  in  the  perfection  of  the  intellectual 
faculties  is  sometimes  more  than  compensated  by  the  absence  of 
motives  to  deceive  (t).  It  is  clear  that  a  person  may  be  legally 
convicted  upon  such  evidence,  alone  and  unsupported ;  and  whether 
the  account  of  the  child  requires  to  be  corroborated  in  any  part,  or 
to  what  extent,  is  a  question  exclusively  for  the  jury,  to  be  deter- 
mined by  them  on  a  review  of  all  the  circumstances  of  the  case, 
and  especially  of  the  manner  in  which  the  evidence  of  the  child  has 
been  given."  Quintilian  («)  reckons  among  doubtful  proofs  "  par- 
vulorum  indicia  ;  quos  pars  altera  nihil  fingere,  altera  nihil  judicare 
dictura  est."  This  must  not,  however,  be  taken  too  literally  : 
some  children  indulge  in  habits  of  romancing,  which  often  lead  them 
to  state  as  facts  circumstances  having  no  existence  but  in  their  own 
imaginations  ;  and  the  like  consequence  is  not  unfrequently  induced 
in  other  children  by  the  suggestions  or  threats  of  grown-up  persons, 
acting  on  their  fears  and  unformed  judgments. 

§  159.  2.°  The  next  ground  of  incompetency  may  be  styled 
"  incompetency  from  want  of  religion."  To  the  natural  and  moral 
sanctions  of  the  truth  of  statements  made  by  man  to  man,  it  has 
been  usual  in  most,  if  not  in  all  ages  and  countries,  to  join  the 
additional  security  of  "An  Oath"  ;  i.e.,  a  recognition  by  the  speaker 
of  the  presence  of  an  invisible  Being  superior  to  man,  ready  and 
willing  to  punish  any  deviation  from  truth,  invoking  that  Being 
to  attest  the  truth  of  what  is  uttered,  and  in  some  cases  calling 
down  His  vengeance  in  the  event  of  falsehood  (x).  On  this  prin- 
ciple, courts  of  justice  in  most  nations  exact  an  oath  as  a  condition 
precedent  to  the  reception  of  evidence ;  and  among  us  in  particular, 
"  In  judicio  non  creditur  nisi  juratis  "  (y)  has  been  a  legal  maxim 
from  the  earliest  time.  Hence  it  followed  that,  by  the  common 
law,  the  evidence  of  a  witness  must  be  rejected  who  either  was 
ignorant  of,  or  who  denied  the  existence  of,  such  a  superior  power, 
or  refused  to  give  the  required  security  to  the  truth  of  his  testimony ; 
and  the  present  source  of  incompetency  may  accordingly  be  con- 
sidered under  three  heads  :  1st,  Want  of  religious  knowledge  ;  2nd, 
Want  of  religious  belief :  and  3rd,  Refusal  to  comply  with  religious 
forms. 

(t)  "To  them  (children)  it  is  a  matter  modify  it  in  his  own  mind,  and  may  be 

of  interest  to  pay  particular  attention  to  afterwards  imable  to  trace  back  his  ideas 

the  precise  words  which  people  utter  in  to  the  original  impressions  : "  Amos,  Great 

their  presence.     They  are  usually  passive  Oyer  of  Poisoning,  277. 
recipients  of  other  persons'  ideas  and  ex-  (u)  Inst.  Orat.  lib.  5,  c.  7,  vers.fin. 

pressions  ;  whereas  a  grown  person,  when          (x)  See  as  to  Oaths,  In  trod.  pt.  2,  §§56 

he  hears  a  statement,  is  apt   to   content  ct  xcq. 
himself  with  the  substance  of  it,  and  to          (y)  Cro.  Car.  64. 
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§  160.  The  first  of  these  may  be  disposed  of  in  a  \vord,  the 
exception  arising  principally  in  the  case  of  children,  whose  com- 
petency has  already  been  considered  (.?).  But  the  same  principles 
apply  where  an  adult,  deficient  in  the  requisite  religious  knowledge, 
is  offered  as  a  witness  (a). 

§  161.  2nd,  Incompetency  for  want  of  religious  belief.  This  has 
been  in  a  great  degree  anticipated  in  a  former  part  of  this  chapter  (6), 
where  we  took  occasion  to  show  the  injustice  and  absurdity  of 
the  old  practice  of  inflicting  incompetency  as  a  punishment  for 
erroneous  opinions,  or  even  for  misconduct  not  likely  to  affect  the 
veracity  of  the  witness.  The  history  of  our  law  on  this  subject  was 
there  traced, — the  gradual  establishment  of  the  great  and  sound 
principles  that  courts  of  justice  are  not  schools  of  theology ;  that 
the  object  of  the  law  in  requiring  an  oath  is  to  get  at  the  truth 
relative  to  the  matters  in  dispute,  by  obtaining  a  hold  on  the 
conscience  of  the  witness ;  and  consequently  that  every  person 
ought  to  be  admitted  to  give  evidence  who  believes  in  a  Divine 
Being,  the  Avenger  of  falsehood  and  perjury  among  men,  and  who 
consents  to  invoke,  by  some  binding  ceremony,  the  attestation  of 
that  Power  to  the  truth  of  his  deposition.  But  how  is  the  state  of 
mind  of  the  proposed  witness  on  these  subjects  to  be  ascertained  ? 
It  is  clear  that  disbelief  in  the  existence  and  moral  government  of 
God  are  not  to  be  presumed  (<•)•  If  such  disbelief  exist,  this  is  a 
psychological  fact,  and  is  consequent!}-  incapable  of  proof  except  by 
the  avowal  of  the  party  himself,  or  the  presumption  arising  from 
circumstances  (<f).  According  to  most  of  our  text- writers,  and  the 
usual  practice,  the  proper  and  regular  mode  of  procedure  is  by 
examining  the  party  himself  (e) ;  while  some  authorities  go  so  far 
as  to  assert  that  this  is  the  only  mode  (/).  Professor  Christian, 
on  the  other  hand,  informs  us  that  he  "  heard  a  learned  judge 
declare  at  nisi  prius  that  the  judges  had  resolved  not  to  permit 
adult  witnesses  to  be  interrogated  respecting  their  belief  of  the 
Deity  and  a  future  state"  (g),  and  he  adds  that  "it  is  probably 
more  conducive  to  the  course  of  justice  that  this  should  be  presumed 
till  the  contrary  is  proved.  And  the  most  religious  witness  may  be 

(;)  Supra,  $$  151  et  seq.  2  B.  &  B.  284  ;  22  E.  R.  662  ;  R.  v.  Taylor, 

(a)  B.   v.    White,  1  Leach,  C.  L.  430  ;  1  Peake,  11  ;  JR.  v.   White,  1  Leach,  C.  L. 
E.  v.   Wade,  1  Moo.  C.  C.  86.  430  ;  R.  \.   Servn,   !>  Car.  &  K.   56  ;  see 

(b)  Supril,  §§  134  et  seq.  also  1  &  2  Viet.  c.  105. 

(c)  6  Co.   7<>  a ;  1   Greenl.  ET.   §§  42,  (/)  Ph.  &  Am.  Ev.  12  ;  Rose.  Crim.  Ev. 
and  370,  7th  Ed.  127,  4th  Ed. 

(d)  Introd.  pt.  1,  §  12.  (g)  3  Christ.  Blackst.  369,  n.  14. 
(c)  Ph.  i  M.  Ev.  12 ;   The  Queen's  case, 

B.E.  10 
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scandalised  by  the  imputation  which  the  very  question  conveys." 
This  last  is  a  strange  argument ;  for  the  most  respectable  witness 
may  be  scandalised  by  questions  imputing  to  him  any  possible  form 
of  crime,  and  yet  such  questions  may  be  and  frequently  are  put ; 
and  it  is  essential  for  the  ends  of  justice  that  the  right  to  put  them 
should  exist.  Some  of  the  American  authorities  adopt  the  con- 
clusion of  Professor  Christian,  but  for  different  reasons.  Witnesses, 
say  they,  are  not  allowed  to  be  questioned  as  to  their  religious 
belief,  not  because  it  tends  to  disgrace  them,  but  because  it  would 
be  a  personal  scrutiny  into  the  state  of  their  faith  and  conscience, 
foreign  to  the  spirit  of  free  institutions,  which  oblige  no  man  to 
avow  his  belief  (/*).  Others  of  them,  however,  assign  as  the  reason 
"  that  the  witness  could  not  be  permitted  in  court  to  explain  or  deny 
the  declarations  imputed  to  him,  because  it  would  be  ihcongruout 
to  admit  a  man  to  his  oath  for  the  purpose  of  ascertaining  whether 
he  had  the  necessary  qualifications  to  be  sworn  "  (?').  But  surely 
these  views  are  extreme.  On  the  one  hand,  if  a  witness  may  be 
questioned  as  to  his  religious  opinions,  it  can  only  be  on  the 
assumption  that  a  knowledge  of  them  would  in  some  way  assist  the 
tribunal ;  in  which  case  they  become  facts  in  issue,  and  any 
legitimate  evidence  affecting  them  ought  to  be  received.  Very 
strong  proof  would  doubtless  be  required  to  induce  a  court  to  dis- 
believe the  answers  of  a  witness  on  these  subjects ;  for  the  question 
is  not  what  his  religious  opinions  have  been  at  any  former  period, 
but  what  they  are  at  the  moment  when  he  is  standing  in  the  box. 
On  the  other  hand,  it  is  an  abuse  of  the  great  principles  of  civil  and 
religious  liberty  to  object  to  such  an  examination  as  inquisitorial. 
The  object  of  it  is,  not  to  pry  into  the  speculative  views  of  the 
witness,  but  to  enable  the  tribunal  to  estimate  his  trustworthiness, 
— in  accordance  with  which  it  is  fully  established  that  he  cannot  be 
questioned  as  to  any  particular  religious  opinion,  or  even  whether 
he  believes  in  the  Old  or  New  Testament.  No  question  can  be 
asked  beyond  whether  he  believes  in  a  God,  the  Avenger  of  false- 
hood, and  will  designate  a  mode  of  swearing  binding  on  his 
conscience  (k) ;  and  if  he  complies  with  these,  he  cannot  be  asked 
whether  he  considers  any  other  mode  more  binding,  for  such  a 
question  is  unnecessary  and  irrelevant  (I).  And  it  is  apprehended 
that  although  these  questions  may  be  jxit,  a  witness,  if  (having  been 
brought  up  as  a  Christian)  he  be  an  atheist  or  a  theist,  is  not 
bound  to  answer ;  for  by  so  doing  he  may  possibly  expose  himself 

(/<)  1  Greenl.  Ev.  §  370.  (Z)  So  held  by  the  judges  in  The  Queen  s 

(i)  Appleton  on  Evid.  pp.  26,  27.  case,  2  B.  &  B.  284  ;  22  R.  R.  662. 

(k)  See  Madcn  v.  Catanach,  7  H.  &N.360. 
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to  an  indictment  under  the  still  unrepealed  9  &  10  Will.  3,  c.  32 
(commonly  called  the  Blasphemy  Act(w)),  and  perhaps  also  at 
common  law  ;  and  it  is  an  established  principle  that  no  man  is 
bound  to  criminate  himself  («)• 

§  162.  The  ordinary  form  of  swearing  in  English  courts  of  common 
law  is  well  known.  The  witness,  holding  the  New  Testament  (o) 
in  his  bare  right  hand,  is  addressed  by  the  officer  of  the  court  in 
a  form  which  varies  according  to  the  nature  of  the  proceedings. 

In  criminal  cases,  when  the  accused  is  in  custody,  it  runs  thus  : 

"  The  evidence  that  you  shall  give  to  the  court  and  jury,  sworn 
between  our  sovereign  lord  the  King  and  the  prisoner  at  the  bar, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth :  So 
help  you  God." 

When  the  accused  is  not  in  custody  the  form  is  the  same,  except 
that  he  is  then  described  as  "  the  defendant." 

In  civil  cases  it  is — 

"  The  evidence  that  you  shall  give  to  the  court  and  jury,  touching 
the  matters  in  question,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  :  So  help  you  God." 

The  witness  then  kisses  the  book,  but  it  is  believed  that  this 
practice  is  not  more  than  150  years  old  in  England,  that  at  the  end 
of  the  17th  century  the  ordinary  established  method  was  for  the 
witness  to  swear  by  placing  his  hand  on  the  book,  and  that  the 
practice  of  "kissing  the  book"  is  peculiar  to  England  and  never 
has  existed  in  any  other  country  (p). 

The  Oaths  Act,  1888,  51  &  52  Viet.  c.  46,  by  s.  5  enacts  that— 

"  If  any  person  to  whom  an  oath  is  administered  desires  to  swear 
with  uplifted  hand,  in  the  form  and  manner  in  which  an  oath  is 
usually  administered  in  Scotland,  he  shall  be  permitted  to  do  so, 
and  the  oath  shall  be  administered  to  him  in  such  form  and  manner 
without  further  question." 

Sanitary  objections  (</)  to  "kissing  the  book"  have  been  much 
brought  forward  of  recent  years,  and  many  medical  witnesses  have 
signified  a  desire  to  be  sworn  with  uplifted  hand  instead.  In 
consequence  of  these  desires  not  being  complied  with  in  numerous 
cases,  Mr.  Secretary  Asquith  issued,  on  May  31st,  1893,  a  circular 

1  See  as  to  this  Act  Cowans. MUbourn,       the  book  beiug  held  in  the  hand,  the  oath 

L  II.  2  Ex.  230.  is  sometimes  termed  the  "  corporal  oath. " 

*'•'}/*',  eh.  1,  §§  126  et  seq.  (p)  See  letter  to  the  "Times"  of  April 

Strictly  speaking,  this  should  be  the       4th,  1893,  of  Mr.  Francis  Stringer,  dated 

four  Evangelists;    but   the  distinction  is       "Central  Office  of  the  Supreme  Court." 

disregarded  in  practice.     From  the  fact  of          (q)  See  the  letter  referred  to  in  the  last 

note. 

10—2 


148  INSTRUMENTS    OF    EVIDENCE.  [BOOK    II. 

to  all  justices  of  the  peace  and  coroners,  calling  their  attention  to 
the  5th  section  of  the  Oaths  Act,  1888,  and  pointing  out  that  the 
person  swearing  would  swear  standing  and  holding  up  his  right 
hand,  and  that  the  oath  would  be  : — 

"I  swear  by  Almighty  God,  as  I  shall  answer  to  God  at  the  great 
day  of  judgment,  that— 

and  that  the  initiative  would  rest  with  the  person  desiring  to  be 
sworn  in  the  mode  authorised  by  the  section  (?•). 

A  commissioner  for  oaths  is  entitled  to  administer  the  oath  in 
the  Scotch  form  if  the  deponent  desires  it,  and  the  folio  wing  method 
should  be  adopted  :  The  deponent  should  be  asked  whether  the 
name  at  the  foot  of  the  affidavit  is  his  and  in  his  handwriting.  If 
he  answers  in  the  affirmative,  he  should  be  asked  to  lift  his  right 
hand  over  his  head,  and  repeat  after  the  commissioner,  "  I  swear 
by  Almighty  God  that  the  contents  of  this  my  affidavit  are  true  (s). 

The  following  "Scotch  form  of  oath"  is  given  in  a  work  of 
authority  (t) : — 

"I  swear  by  Almighty  God  (as  I  shall  answer  to  God  at  the 
Great  Day  of  Judgment)  I  will  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  "  (t). 

In  Scotland  the  judge  administers  this  oath  himself  to  the  witness. 
In  England  an  officer  of  the  court  has  power  to  administer  it  by 
virtue  of  the  2nd  section  of  the  Commissioners  for  Oaths  Act,  1889, 
52  &  53  Viet.  c.  10,  by  which  "  Every  person  who,  being  an  officer 
of  or  performing  duties  in  relation  to  any  court,  is  for  the  time 
being  so  authorised  by  a  judge  of  the  court,  or  by  or  in  pursuance 
of  any  rules  or  orders  regulating  the  procedure  of  the  court,  and 
every  person  directed  to  take  an  examination  in  any  cause  or 
matter  in  the  Supreme  Court,  shall  have  authority  to  administer 
any  oath  or  take  any  affidavit  required  for  any  purpose  connected 
with  his  duties." 

If  a  witness  allows  himself  to  be  sworn  in  any  form  without 
objecting  to  it,  he  is  liable  to  be  indicted  for  perjury  if  his  testimony 
prove  false  (<()• 

(r)  See   Chitty's    Statutes    of  Practical  8th,  1893  (vol.  37,  p.  382),  where  it  is  said 

Utility,  5th  Ed.,  tit.  "Oaths."  that  the  Council  of  the  Incorporated  Law 

The  circular  also  stated  that  "  the  Secre-  Society  have  advised  this  form, 
tary  of  State  was  advised  that  the  section          (t)  Stringer    on   Oaths,    2nd   Ed.   121, 

does  not,  by  reference  to  the  Scotch  prac-  where  it  is  said  that  the  words  in  paren- 

tice,   prescribe   who  is  to  administer  the  theses  "  are  now  [1893]  frequently  omitted 

oath  or  what  is  the  formula  of  words  to  be  by  the   judges   of  the   Scotch   Court   in 

used  by  the  person  swearing  to  describe  administering  the  oath." 
that  which   he  swears   to,   and   that   the  (u)  Sells   v.    Hoars,   3    B.    &   B.    "J 

section  applies  to  all  oaths  whatsoever."  1  &  2  Viet.  c.  105. 

(s)  See  "Solicitors'  Journal"  for  April 
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§  163.  Numerous  instances  are  to  be  found  in  our  books  of  the 
application  of  the  principle  that  witnesses  are  to  be  sworn  in  that 
form  which  they  consider  binding  on  their  consciences.  Members 
of  the  Kirk  of  Scotland  (x),  and  others  (y),  who  object  to  kissing 
or  touching  the  book,  have  been  sworn  by  lifting  up  the  hand  while 
it  lay  open  before  them;  and  swearing  with  "uplifted  hand"  in 
the  Scotch  manner  is  expressly  made  permissible  in  England  and 
Ireland  by  the  Oaths  Act,  1888,  51  &  52  Yict.  c.  46,  s.  5,  which 
enacts  that  the  oath  shall  be  administered  to  a  person  who  desires 
to  swear,  "  without  further  question."  In  Ireland,  Roman  Catholics 
are  (or  at  least  were)  sworn  on  a  New  Testament  with  a  cross 
delineated  on  the  cover  (z).  Jews  are  sworn  on  the  Pentateuch, 
keeping  on  their  hats,  the  language  of  the  oath  being  changed  from 
"  So  help  you  God  "  to  "  So  help  you  Jehovah."  Mohammedans 
are  sworn  on  the  Koran,  and  the  ceremony  adopted  in  R.  v. 
Morrjan  (a)  is  thus  described.  The  book  was  produced.  The 
witness  first  placed  his  right  hand  flat  upon  it,  put  the  other  hand 
to  his  forehead,  and  brought  the  top  of  his  forehead  down  to  the 
book,  and  touched  it  with  his  head  ;  he  then  looked  for  some  time 
upon  it ;  and  on  being  asked  what  effect  that  ceremony  was  to 
produce,  he  answered  that  he  was  bound  by  it  to  speak  the  truth. 
In  a  recent  case  a  different  course  was  followed.  The  officer  of  the 
court  asked  the  witness  what  form  of  oath  he  deemed  binding  on 
his  conscience,  who  replied,  the  oath  in  the  usual  words,  provided 
he  were  sworn  on  the  Koran ;  and  he  was  sworn  accordingly.  In 
another  case  a  similar  question  was  put  to  a  Parsee  witness,  who 
was  sworn  in  the  same  manner,  except  that  instead  of  the  Koran 
he  was  sworn  on  a  book  which  he  brought  with  him  (b).  According 
to  the  report  of  Omychund  v.  Barker  (c),  part  of  the  ceremony  of 
swearing  a  Hindoo  consists  in  his  touching  the  foot  of  a  Bramin, 
or,  if  the  party  swearing  be  himself  a  priest,  then  he  touches  the 
Brauihr  s  hand ;  but  if  this  is  deemed  by  their  religion  essential  to 
the  validity  of  an  oath,  it  is  obvious  that  Hindoos  cannot  be  sworn 
in  countries  where  no  Braniins  are  to  be  found.  This,  however, 
appears  not  to  be  their  only  form  of  swearing  (d) ;  and  we  under- 
stand that,  at  least  in  some  parts  of  India,  the  natives  are  sworn 
on  a  portion  of  the  water  of  the  Ganges.  A  Chinese  witness  has 

(.'•)  J/cc  v.  Reid,  1  Peake,  23  ;  3  R.  E.  (b)  These  statements  were  made  on  the 

648.  authority  of  the  late  Mr.  Coleman,  senior 

(y)  Colt  v.  Dutton,  2  Sid.  6  ;  Mildronc's  clerk  to  the  late  L.  C.  B.  Pollock. 

case,  1  Leach,  C.  L.  412  ;   Walker's  case,  (c)  1  Atk.  21. 

Id.  498.  (d)  Goodere,    Evid.    76,    77  ;     1   Stra. 

(c)  ilacXally,  Ev.  97.  Hindu  Law,  311. 

(«)  1  Leach,  C.  L.  54. 
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been  sworn  thus  (c)  :  On  getting  into  the  witness-box  he  knelt 
down,  and  a  china  saucer  having  been  placed  in  his  hand,  he 
struck  it  against  the  brass  rail  in  front  of  the  box  and  broke  it. 
The  officer  then  administered  the  oath  in  these  words,  which  were 
translated  by  the  interpreter  into  the  Chinese  language:  "You 
shall  tell  the  truth  and  the  whole  truth  ;  the  saucer  is  cracked, 
and  if  you  do  not  tell  the  truth,  your  soul  will  be  cracked  like  the 
saucer  "  (/). 

§  164.  Whether  this  deference  to  the  conscience  of  witnesses 
would  be  carried  so  far  as  to  allow  a  form  of  oath  involving  rites 
which  our  usages  would  pronounce  improper  or  indecent, — as,  for 
instance,  the  sacrifice  of  an  animal,  which  was  often  resorted  to  in 
ancient,  and  occasionally  even  in  modern  times  (g) ;  or  the  swearer 
placing  his  hand  under  the  thigh  of  the  person  by  whom  the  oath  is 
administered,  as  was  the  custom  of  patriarchal  times  (h), — has  not 
been  settled  by  authority.  The  great  question  in  all  such  cases 
would  be  whether  the  ceremony  suggested  was  malum  in  se,  and  the 
scruples  of  the  witness  against  being  sworn  in  any  other  way  were 
expressed  bona  fide ;  or  whether  they  were  affected  merely  with 
the  view  of  evading  the  obligation  of  an  oath,  or  turning  the 
administration  of  justice  into  ridicule. 

§  165.  Atheism,  and  other  forms  of  infidelity  which  deny  all 
exercise  of  divine  power  in  rewarding  truth  and  punishing  falsehood, 
remained  untouched  by  Omychund  v.  Barker  and  the  above  decisions 
and  continued  to  be  recognised  as  grounds  of  incompetency  (i). 
But  it  was  gravely  questioned  whether  this  state  of  the  law  ought 
to  be  maintained,  at  least  so  far  as  casual  evidence  was  concerned  ? 
Was  it  wise  to  leave  it  in  the  power  of  every  man  whose  breast  was 
the  repository,  perhaps  the  sole  repository,  of  evidence  affecting  the 
lives  and  fortunes  of  his  fellow-citizens,  to  stifle  that  evidence  by 
pretending  to  hold  erroneous  views  on  the  subject  of  religion '? 
And  even  supposing  the  atheism,  epicureanism,  &c.,  to  be  ever  so 
unfeigned  and  genuine,  was  it  not  more  properly  an  objection  to  the 

(c)  It.   v.   Entrehman,   Car.  &  M.  248.  of  Hong  Kong,  even  since  it  came  into  the 

See  also  Peake,  Ev.  141,  n.  (/),  5th  Ed.  possession  of  the  British,  part  of  the  cere- 

(/)  According  to  a  newspaper  report,  mony  of  swearing  a  Chinese  witness  con- 

this  form  was  followed  at  the  Middlesex  sisted  in  the  cutting  off  the  head  of  a  live 

Sessions,  April  2,  1855,  in  a  case  of  A',  v.  cock  or  live  fowl.     Berncastle's  Voya-v   «> 

Sichoo,  with  the  addition  that  the  saucer  China,  vol.  2,  p.  39. 

was  filled  with  salt.  (/t)  Genesis,  ch.  xxiv.  ver.  2  ;  cb.  xlvii. 

(y)  See  Genesis  xv.  9  ct  seq.  Grotius  de  ver.  29. 

Jur.  Bell.  ac.  Pac.  lib.  2,  c.  13,  §  10  ;  Liv,  (i)  See  Mu<l<-,<  v.  Catanach,  7  II.  &  N. 

lib.  1,  c.  24.     It  is  said  that  in  the  island  360. 
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credit  than  to  the  competency  of  the  witness  ? — for  it  amounted 
simply  to  this,  that  out  of  four  sanctions  of  truth  one  had  no 
influence  on  his  mind  (k).  The  only  case,  as  had  been  well 
observed,  in  which  "  Cacotheism,"  or  bad  religion,  was  a  legitimate 
ground  for  the  exclusion  of  testimony,  was  where  a  man  belonged  to 
a  religion  the  god  of  which  ordained  perjury  (7)  ;  and  the  fanatic 
whose  creed  allowed  mendacity  in  private  and  false  swearing  in 
public  (JH)  was  more  dangerous  in  the  witness-box  than  any  form  of 
infidel  that  could  present  himself.  Even  atheism,  as  was  justly 
remarked  by  Lord  Bacon  (n),  "leaves  a  man  to  sense,  to  philosophy, 
to  natural  piety,  to  laws,  to  reputation  :  all  which  may  be  guides  to 
an  outward  moral  virtue,  though  religion  were  not ;  but  superstition 
dismounts  all  these,  and  erecteth  an  absolute  monarchy  in  the 
minds  of  men."  And  whatever  might  have  been  urged  formerly 
in  favour  of  the  exclusion  in  question,  it  seemed  inconsistent  to 
retain  it  at  the  present  day ;  since  the  6  &  7  Yict.  c.  22,  had  allowed 
the  reception,  in  the  British  colonies,  of  the  unsworn  testimony  of 
the  members  of  certain  barbarous  and  uncivilised  races,  who  are 


(A-)  5  Benth.  Jutl.  Ev.  125:  126.  See 
also  Introd.  pt.  1,  §§  16  et  seq.  and  pt.  2, 
§55. 

(/)  See  Benth.  Jud.  Ev.  bk.  9,  pt.  3, 
ch.  5,  §  2. 

(m)  "Of  all  the  religious  codes  known, 
the  Hindoo  is  the  only  one  by  which,  in 
the  very  text  of  it,  if  correctly  reported,  a 
licence  is  in  any  instance  expressly  given 
to  false  testimony,  delivered  on  a  judicial 
occasion,  or  for  a  judicial  purpose.  .  .  . 
Cases,  some  extra-judicial,  some  judicial, 
and  upon  the  whole  in  considerable  variety 
and  to  no  inconsiderable  extent,  are  speci- 
fied, in  which  falsehood,  false  witness, 
false  testimony  are  expressly  declared  to 
be  allowable.  1.  False  testimony  of  an 
exculpative  tendency,  in  behalf  of  a  person 
accused  of  any  offence  punishable  with 
death.  Three  cases,  however,  are  ex- 
cepted,  viz., — 1.  Where  the  offence  con- 
sists in  the  murder  of  a  Bramin ;  or 
2.  (what  comes  to  the  same  thing)  a  cow  ; 
or  3.  In  the  drinking  of  wine,  the  offender 
being,  in  this  latter  case,  of  the  Bramin 
caste.  ...  In  the  representation  of  the 
other  cases,  scarce  a  word  could  be  varied 
without  danger  of  misrepresentation  ;  word 
for  word  they  stand  as  follows :  '  If  a 
marriage  for  any  person  may  be  obtained 
by  false  witness,  such  falsehood  may  be 
told  ;  as  upon  the  day  of  celebrating  the 


marriage,  if  on  that  day  the  marriage  is 
liable  to  be  incomplete,  for  want  of  giving 
certain  articles  at  that  time,  if  three  or  four 
falsehoods  be  asserted,  it  does  not  signify  ; 
or  if,  on  the  day  of  marriage,  a  man 
promises  to  give  his  daughter  many  orna- 
ments, and  is  not  able  to  give  them,  such 
falsehoods  as  these,  if  told  to  promote 
a  marriage,  are  allowable.  If  a  man,  by 
the  impulse  of  lust,  tells  lies  to  a  woman, 
or  if  his  own  life  would  otherwise  be  lost, 
or  ail  the  goods  of  his  house  spoiled,  or  if 
it  is  for  the  benefit  of  a  Bramin,  in  such 
affairs  falsehood  is  allowable.' "  Benth. 
Jud.  Ev.  vol.  i.  pp.  235,  236.  The  above 
passages  will  be  found  in  the  translation 
of  Pootee,  ch.  3,  §  9,  in  Halhed's  Code  of 
Gentoo  Laws.  See  further  on  this  subject, 
Goodeve,  Evid.  114,  115  ;  and  the  Ordi- 
nances of  Menu,  ch.  8,  §  112,  translated 
by  Sir  William  Jones.  Mascardus  lays 
down  that  if  a  priest  be  examined  as  a 
witness  to  prove  what  was  stated  to  Mm 
in  confession,  "  potest  dicere  se  nihil  scire, 
ex  eo  quod  illud,  qtiod  scit,  scit  ut  Deus, 
et  ut  Deus  non  producitur  in  testem,  sed 
ut  homo,  et  tanquam  homo  ignorat  illud, 
super  quo  producitur."  Mascardus,  de 
Prob.  Quwst.  5,  nn.  50,  51  ;  1  Greenl.  Ev 
§  247.  7th  Ed. 

(n)  Bacon's  Essay  on  Superstition. 
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described  in  that  statute  (whether  truly  or  not  is  immaterial  to  our 
present  purpose)  as  "  destitute  of  the  knowledge  of  God  and  of  any 
religious  belief."  A  similar  change  in  the  law  on  this  subject  had 
been  effected  by  the  recent  legislation  of  some  of  the  United  States 
of  America,  whereby  the  want  of  religious  belief  was  treated  as  an 
objection  to  the  credit,  not  to  the  competency  of  a  witness  (o).  And, 
as  we  shall  see  presently,  our  own  legislature  has  at  length  adopted 
these  views  (p). 

§  166.  The  third  ground  remains  to  be  noticed ;  namely,  the 
refusal  by  the  person  called  as  a  witness  to  comply  with  religious 
forms, — in  other  words,  to  guarantee  the  truth  of  his  testimony  by 
the  sanction  of  an  oath  in  any  shape.  A  perverse  refusal  to  be 
sworn  was  treated  as  a  contempt  of  court ;  but  great  difficulty  had 
arisen  in  modern  times,  from  the  circumstance  that  several  sects 
of  Christians,  and  individual  members  of  other  sects,  entertained 
conscientious  objections  to  the  use  of  oaths,  relying  on  the 
command  in  the  New  Testament,  "  Swear  not  at  all"  (q),  and  not 
accepting  the  explanation  given  by  the  Church  of  England  that  this 
command  applies  to  "  vain  and  rash  swearing"  only  (r).  In  some 
instances  the  legislature,  satisfied  that  these  scruples  were  bona 
fide,  judiciously  gave  way  to  them,  and  interposed  for  the  relief  of 
the  parties  by  substituting  for  an  oath  a  solemn  affirmation  or 
declaration,  rendering,  however,  a  false  affirmation  or  declaration 
punishable  as  perjury.  The  statutes  on  this  subject  at  first 
extended  only  to  Quakers  (s),  Moravians  (£),  Separatists  (u),  and 
persons  who  had  been  Quakers  or  Moravians,  but  having  ceased  to 
be  such,  still  continued  to  object  conscientiously  to  taking  oaths  (x). 
The  difference  in  the  forms  of  affirmation  given  by  these  statutes  is 
singular.  In  the  case  of  Quakers  and  Moravians  it  runs  thus  :— 

"I,A.B.,  being  one  of  the  people  called  Quakers  [or  one  of 
the  persuasion  of  the  people  called  Quakers,  or  of  the  United 
Brethren  called  Moravians,  as  the  case  may  be],  do  solemnly, 
sincerely,  and  truly  declare  and  affirm,"  &c. 

(o)  Appleton,  Evid.  App.  272,  277,  278.  Prophet's  teaching,  in  justice,  judgment, 

(p)  See  the  Evidence  Further  Amend-  and  truth."  The  words  italicised  might 

ment  Act,  1869,  32  &  33  Viet.  c.  68,  s.  4.  perhaps  be  construed  as  requiring  that  the 

(q)  Matt.  v.  34.  witness  should  have  satisfied  himself  of 

(r)  Article  39  declares  that  "As  we  the  merits  of  the  case  in  which  heap]  icars. 

confess  that  vain  and  rash  swearing  is  for-  See  a  letter  of  the  present  editor  to  the 

bidden  Christian  men  by  our  Lord  Jesus  "Law   Journal"   of   Feb.    20,    1892,    at 

Christ,  and  James  his  apostle,  so  we  do  p.  134. 

judge   that  Christian    religion  doth    not  (s)  3  &  4  Will.  4,  c.  49,  s.  2. 

prohibit,  but  that  a  man  may  swear  when  (t)  Id. 

the  magistrate  requireth,  in  a  cause  of  faith  (it)  3  &  4  Will.  4,  c.  82. 

and  cJutrily,  so  it  be  done  according  to  the  (x)  1  &  2  Viet.  c.  77. 
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With  the  Separatists  it  is  : — 

"I,  .-1.  B.,  do,  in  the  presence  of  Almighty  God,  solemnly, 
sincerely,  and  truly  affirm  and  declare  that  I  am  a  member  of  the 
religious  sect  called  Separatists,  and  that  the  taking  of  any  oath  is 
contrary  to  my  religious  belief,  as  well  as  essentially  opposed  to  the 
tenets  of  that  sect ;  and  I  do  also  in  the  same  solemn  manner  affirm 
and  declare,"  Arc. 

In  the  two  remaining  cases  the  form  is : — 

"I,  .1.  B.,  having  been  one  of  the  people  called  Quakers  [or  one 
of  the  persuasion  of  the  people  called  Quakers,  or  of  the  United 
Brethren  called  Moravians,  as  the  case  may  be],  and  entertaining 
conscientious  objections  to  the  taking  of  an  oath,  do  solemnly, 
sincerely,  and  truly  declare  and  affirm." 

Members  of  other  Christian  sects,  the  tenets  of  which  recognised 
the  lawfulness  of  oaths,  were  still  compellable  to  be  sworn  in 
criminal  cases  ;  but  with  respect  to  civil  cases,  it  was  enacted  by  the 
Common  Law  Procedure  Act,  1854,  17  &  18  Viet.  c.  125,  s.  20,  that 
if  any  person  called  as  a  witness,  &c.  should  refuse,  or  be  unwilling 
from  alleged  conscientious  motives  to  be  sworn,  the  court  or  judge, 
Arc.,  upon  being  satisfied  of  the  sincerity  of  such  objection,  might 
permit  such  person,  instead  of  being  sworn,  to  make  affirmation  as 
follows,  viz. : — 

"I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare 
that  the  taking  of  any  oath  is  according  to  my  religious  belief 
unlawful ;  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and 
declare,"  &c.  This  enactment  was  extended  to  criminal  cases  by 
24  A.  25  Viet.  c.  66,  but  it  did  not  repeal  the  particular  enactments 
as  to  Quakers,  Moravians,  and  Separatists,  above  mentioned ;  nor 
are  they  (although  24  &  25  Viet.  c.  66  is)  repealed  by  the  Oaths 
Act,  1888,  mentioned  below,  and  they  appear  to  be  still  in  force, 
having  been  more  than  once,  it  is  conceived,  passed  over  by  Statute 
Law  Revision  Acts  (#). 

These  enactments,  however,  clearly  applied  only  to  persons  who 
declined  to  take  an  oath  on  religious  grounds,  and  left  untouched 
the  case  of  the  atheist,  who  might  either  decline  to  take  an  oath  on 
irreligious  grounds,  because,  having  no  religion  at  all,  he  wishes  to 
make  profession  of  that  fact,  or  might  be  objected  to  as  incompetent 
on  the  grounds  already  pointed  out  (.?). 

The  case  of  the  atheist  was  first  provided  for  by  the  Evidence 
Further  Amendment  Act,  1869  (32  &  33  Yict.  c.  68),  s.  4,  which 
applied  to  every  person  called  to  give  evidence  in  any  court  of  justice, 

(y)  See,  e.g.,  Stat.  Law  Rev.  Act,  1890          (-)  See  §  165,  ante. 
(Xo.  2),  53  &  54  Viet.  c.  51. 
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whether  in  a  civil  or  criminal  proceeding,  who  should  object  to  take  an 
oaili,  or  should  be  objected  to  as  incompetent  to  take  an  oath  ;  and 
which  enacted  that  such  person  should,  if  the  presiding  judge  is 
satisfied  that  the  taking  of  an  oath  icould  have  no  binding  effect  on  his 
conscience,  declare  as  follows  : — 

"  I  solemnly  promise  and  declare  that  the  evidence  given  by 
me  to  the  court  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth"  (a). 

But  inasmuch  as  this  Act  did  not  apply  to  the  promissory  oath 
of  allegiance  appointed  to  be  taken  by  members  of  Parliament  before 
taking  their  seats  (b),  a  declared  atheist,  on  becoming  a  member, 
was  placed  in  a  position  of  great  difficulty.  He  could  not  affirm, 
for  only  those  could  affirm  who  came  within  the  express  exemption 
which  applied  only  to  Quakers,  or  other  persons  having  no 
religious  belief,  and  he  could  not  take  an  oath,  being  disqualified 
for  so  doing  by  common  law.  A  tedious  and  prolonged  controversy 
between  the  House  of  Commons  and  Mr.  Bradlaugh,  one  of  its 
members,  arising  out  of  this  unexpected  state  of  things,  was 
terminated  by  the  passing  of  the  general  Oaths  Act,  1888,  51  &  52 
Viet.  c.  46,  by  which,  repealing  the  Act  of  1869  and  eight  other 
enactments  (c), — 

"Every  person  upon  objecting  to  being  sworn,  and  stating  as  the 
ground  of  such  objection  either  that  he  has  no  religious  belief  or 
that  the  taking  of  an  oath  is  contrary  to  his  religious  belief,  shall 
be  permitted  to  make  his  solemn  affirmation  instead  of  taking  an 
oath  in  all  places  and  for  all  purposes  where  an  oath  is  or  shall  be 
required  by  law  ;  which  affirmation  shall  be  of  the  same  force  and 
effect  as  if  he  had  taken  the  oath," — persons  falsely  affirming  being 
made  liable,  of  course,  to  the  same  penalties  as  those  of  perjury. 
By  s.  2,  "  every  such  affirmation  shall  be  as  follows :  'I,  A.  B.,  do 
solemnly,  sincerely,  and  truly  declare  and  affirm,'  and  then  proceed 
with  the  words  of  oath  prescribed  by  law,  omitting  any  words  or 
imprecation  or  calling  to  witness." 


(a)  Doubts  having  arisen  as  to  the  extent  on  the  ground  only  that  a  common  informer 
and  meaning  of  the  words  "  courts  of  jus-  could  not  sue  for  the  penalty  under  the 
tice"  and  "presiding  judge,"  in  the  above  Parliamentary  Oaths   Act,  1866,  8  App. 
statute,  it  was,  by  the  Evidence  Further  Cas.  354. 

Amendment   Act,    1870,    33   &   34   Viet.  (c)  The  repealed  enactments  are  :  17  & 

c.  49,  repealed  by  the  Oaths  Act,  1888,  18  Viet.  c.  125,  s.  20  ;  19  &  20  Viet.  c.  102 

enacted,    that    these  words    should    "be  (Ireland),  ss.  23,  24  ;  24  &  25  Viet.  c.  66 ; 

deemed  to  include  any  person  or  persons  28  &  29  Viet.  c.  9  (Scotland)  ;   30  &  31 

having,  by  law,  authority  to   administer  Viet.   c.   35T  s.   8  ;   31  &  32  Viet.   c.   39 

an  oath  for  the  taking  of  evidence."  (Scotch    Jurors);    31    &   32   Viet.    c.    75 

(b)  Clarke  v.  Brcullaugh,  1  Q.  B.  D.  38—  (Irish  Jurors) ;   32  &  33  Viet.  c.  60,  s.  4  ; 
C.  A.  reversed  by  the  House  of  Lords,  but  and  33  &  34  Viet.  c.  49. 
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By  s.  3  of  the  same  Act,  "  where  an  oath  has  been  duly  adminis- 
tered and  taken,  the  fact  that  the  person  to  whom  the  same  was 
administered  had,  at  the  time  of  taking  such  oath,  no  religious 
belief,  shall  not  for  any  purpose  affect  the  validity  of  such  oath." 

There  are,  however,  some  practical  difficulties  in  connection 
with  the  Oaths  Act,  as  was  shown  by  Rey.  v.  Moore  d-  Another  (d), 
which  came  before  the  Court  of  Criminal  Appeal  early  in  1892. 
There,  a  native  of  India,  who  was  competent  to  take  an  oath,  was 
allowed  by  an  usher  to  affirm ;  and  his  competence  to  take  the  oath 
having  been  discovered  on  cross-examination,  a  conviction  obtained 
on  his  evidence  was  set  aside,  it  being  clear  that  the  conditions 
under  which  the  Act  allows  an  oath  to  be  substituted  for  an 
affirmation — that  the  witness  should  object,  and  state,  either  that 
he  has  no  religious  belief,  or  that  the  taking  of  an  oath  is  contrary 
to  his  religious  belief — had  not  been  complied  with.  Other  diffi- 
culties may  arise  from  the  conduct  of  cavilling  or  scrupulous 
or  unwilling  witnesses ;  and  it  may  perhaps  be  doubted  whether 
it  would  not  be  wise  to  amend  the  Act  by  allowing  any  witness 
to  affirm  on  simply  declaring,  without  any  reason,  his  desire  to 
substitute  an  affirmation  for  an  oath,  if  indeed  it  be  desirable  to 
retain  oaths  at  all  (e). 

§  167.  3.°  Incompetency  from  interest.  The  Evidence  Act,  1843, 
6  &  7  Yict.  c.  85,  abolishing  incompetency  in  witnesses  on  the  ground 
of  their  interest  in  the  matter  in  question,  has  been  already  referred 
to(/).  And  although,  by  the  operation  of  that  and  subsequent 
enactments,  competency  may  now  be  looked  on  as  the  rule,  and 
incompetency  the  exception,  still  it  will  be  advisable  to  treat  the 
whole  subject  of  incompetency  from  interest  as  it  existed  at  the 
common  law,  and  then  to  point  out  the  extent  to  which  it  has  been 
modified  by  statute. 

§  168.  First,  then,  of  the  parties  to  the  suit.  "  Nemo  in  propria 
causa  testis  esse  debet "  (g)  was  the  rule  of  the  old  law, — a  rule 

(d)  A'tY/r.  v.  Moore  c£-  Another,  61  L.  J.,  tions  for  oaths  in  every  case,  to  print  on 
M.  C.  SO  ;  66  L.  T.  125.  each  subptena  a  statement  of  the  punish- 

(e)  "Profoundly   convinced   by  a   long  rnent  of  perjury,  and  to  add  a  repetition  of 
judicial  experience  of  the  general  worth-  such  statement  to  the   affirmation  which 
lessuess  of  oaths,"  wrote  "  J.  M."  in  1874,  each  witness  is  about  to  make  ? 

"  I  have  become  an  advocate  for  the  aboli-  (/)  Supra,  §  143. 

tion  of  oaths  as  a  test  of  truth."  (g)  Co.  Litt.  6  b.     It  was  the  same  in 

Would  it   not   be   the   most    desirable  the  civil  law  :  see  Dig.  lib.  22  tit.  5, 1.  10 ; 

course  (especially  as  we   are   now  on  the  Cod.  lib.  4,  tit.  20,  1.  10 ;  Huberus,  Prsel. 

threshold    of    the   admitting  all   accused  Jur.  Civ.  lib.  22.  tit.  5,  n.  6. 
persons  as  witnesses)  to  substitute  affinna- 
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which  applied  equally  to  civil  and  to  criminal  proceedings  (//) ;  and 
which,  according  to  the  best  authorities,  was  founded  solely  on  the 
interest  which  the  parties  to  the  suit  were  supposed  to  have  in  the 
event  of  it  (0-  Consequently,  when  it  appeared  that  they  had  none, 
or  that  any  which  they  ever  had,  had  been  removed,  their  evidence 
was  receivable ;  as,  for  instance,  where  one  of  several  defendants 
suffered  judgment  by  default;  or  had  a  nolle  prosequi  entered 
against  him,  under  circumstances  which  rendered  him  indifferent 
to  the  result  of  the  contest  between  his  companions  and  the  plain- 
tiff, &c.  So  if,  in  the  course  of  the  trial,  it  appeared  to  the  court 
that  there  was  no  evidence  against  some  or  one  of  several  defendants, 
it  would,  in  its  discretion,  direct  a  verdict  to  be  taken  for  him  or 
them  before  the  others  were  called  on  for  their  defence  (/,•) ;  because, 
otherwise,  a  prosecutor  or  plaintiff  might  in  many  cases  have 
obtained  an  unjust  verdict,  merely  by  making  defendants  of  all  the 
witnesses  who  could  give  evidence  in  favour  of  that  defendant  who 
was  his  real  adversary  (/). 

§  169.  There  were  several  common-law  exceptions  to  this  part 
of  the  rule  in  question.  The  first  which  we  shall  notice  was  perhaps 
more  apparent  than  real ;  viz.,  that  the  prosecutor  of  an  indict- 
ment or  information  is  in  general  a  competent  witness  against  the 
accused  (w) .  The  reason  of  this  is  that  in  contemplation  of  law  the 
suit  is  the  suit  of  the  crown,  instituted  not  to  redress  the  injury 
done  to  the  person  by  whom  the  law  is  set  in  motion,  but  to  punish 
the  offender  for  disturbing  the  peace  of  the  sovereign  and  the  good 
order  of  society.  And  hence  the  appellor  in  an  appeal  of  felony, 
while  that  mode  of  proceeding  was  in  use,  was  not  a  competent 
witness  against  the  appellee;  for  the  suit  was  his  own  (»).  The 
prosecutor  of  an  indictment,  £c.,  has  not  in  general  any  direct 
pecuniary  interest  in  the  result;  for  although  under  certain  statutes 
he  may  be  awarded  his  costs,  yet  this  is  discretionary  with  the 
judge,  and  does  not  flow  as  a  necessary  consequence  from  a  verdict 
of  conviction.  "But,"  as  is  observed  in  a  book  published  before 
the  passing  of  the  Evidence  Act,  1843,  6  &  7  Viet.  c.  85  (o), 
"although,  in  general,  a  prosecutor  or  party  aggrieved  has  no 
interest  in  the  event  of  a  prosecution,  and  is  therefore  a  competent 

(h)  11.  v.  Payne,  L.  Rep.  1  C.  C.  349.  (1)  12  Ass.  pi.  11  &  12  ;  Dymoke's  case, 

(i)  Gill).  Ev.  130,  4th  Ed.  ;  Ph.  &  Am.  Sav.  34,  pi.  81;  Ncilau  v.  Hunny,  2  Car. 

Ev.  47  ;   Worrall  v.  Jones,  7  Bingh.  395  ;  &  K.  710. 

Pipev.  Steel,  2  Q.  B.  733.  (m)  "A  doner  evidence,  chescun  serra 

(k)  Crcswick's  ease,  Clayt.  37,  pi.  64;  admitte  pur  le  roy."  Staundf.  P.  C.  lib.  3, 

Anon.,  1  Mod.  11,  pi.  34  ;  White  v.  Hill,  6  c.  8,  163  a. 

(,>.  15.  487  ;    Wakcmanv.  Linilscy,  14  Q.  B.  (n)  2  Hale,  P.  C.  281,  282. 

625  ;  and  the  authorities  in  the  next  note.  (o)  Ph.  &  Am.  Ev.  66. 
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witness,  there  are  several  classes  of  cases  in  which,  by  virtue  of 
some  legislative  enactment,  he  is  entitled  to  a  particular  benefit  or 
advantage,  upon  obtaining  a  conviction  of  the  party  accused.  In 
these  cases,  where  the  benefit  or  advantage  will  immediately  result 
to  the  witness  on  a  conviction  being  obtained,  the  witness  will  be 
interested,  and  he  will  be  incompetent,  unless  the  general  rule  of 
law  be  dispensed  with  in  the  particular  case,  either  by  some  legis- 
lative enactment,  or  some  principle  of  public  policy  requiring  that 
his  evidence  shall  be  received."  The  most  important  instance  of 
this  latter  exception  is  in  the  case  of  prosecutions  for  robbery  or 
theft;  where  the  party  injured  was  competent,  notwithstanding  he 
became  entitled  to  a  restitution  of  his  property,  immediately  upon 
obtaining  a  conviction  of  the  offender  (p). 

§  170.  A  striking  exception  to  the  common-law  rule  which 
excluded  the  evidence  of  parties  interested  in  the  event  of  a  suit, 
or  question  at  issue,  is  to  be  found  in  the  old  system  of  allowing 
persons  indicted  for  treason  or  felony  to  become  appi'ovcrs,  which 
has  been  replaced  by  the  modern  practice  of  receiving  the  evidence 
of  accomplices, — the  socii  vel  auxiliatores  criminis  "  of  the  civilians. 
The  necessity  for  admitting  this  kind  of  evidence  has  been  recog- 
nised by  the  laws  of  all  countries,  and  the  practice  is  of  extreme 
antiquity  in  our  own  (q).  The  reasons  for  it  were  thus  explained 
by  a  very  able  judge,  on  an  important  occasion  (?•):  "If  it  should 
ever  be  laid  down  as  a  practical  rule  in  the  administration  of  justice, 
that  the  testimony  of  accomplices  should  be  rejected  as  incredible, 
the  most  mischievous  consequences  must  necessarily  ensue ;  because 
it  must  not  only  happen  that  many  heinous  crimes  and  offences  will 
pass  unpunished,  but  great  encouragement  will  be  given  to  bad  men, 
by  withdrawing  from  their  minds  the  fear  of  detection  and  punish- 
ment through  the  instrumentality  of  their  partners  in  guilt,  and 
thereby  universal  confidence  will  be  substituted  for  that  distrust 
of  each  other  which  naturally  possesses  men  engaged  in  wicked 
purposes,  and  which  operates  as  one  of  the  most  effectual  restraints 
against  the  commission  of  those  crimes  to  which  the  concurrence 
of  several  persons  is  required.  No  such  rule  is  laid  down  by  the 
law  of  Eng'and  or  of  any  other  country."  At  first  sight  it  might 
seein  that,  previous  to  the  6  A:  7  Viet.  c.  85,  the  objection  to  the 
testimony  of  such  persons  would  have  been  properly  ranged  under 

(p)Id.  67.  (r)  L.    C.   J.   Abbott's    Charge  to  the 

(q)  Approvers    are    mentioned    in    the       Grand  Jury  on  the  Special  Commission  in 

ancient    treatise    entitled    "Dialogus    de      March,  1820;  33  How.  St.  Tr.  689. 

Scaccaiio,"  p.  426.     See  also  12  Edw.  IV. 

10  13.  pi.  26  :  2  Hen.  VII.  3  A.  pi.  8. 
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infamy  of  character;  but  as  objections  of  that  nature  could  only  be 
supported  by  proof  of  a  conviction  for  an  offence,  and  judgment  of 
the  court  thereon  (s),  it  followed  that  a  confession  by  a  witness  of 
any  conduct,  however  infamous,  only  went  to  his  credit;  so  that  the 
true  ground  of  objection  to  the  evidence  of  approvers  or  accomplices 
arises  from  the  obvious  interest  which  they  have  to  save  themselves 
from  punishment  by  the  conviction  of  the  accused  against  whom 
they  appear.  The  old  law  of  approvement,  and  the  modern  practice 
of  admitting  the  evidence  of  accomplices,  are  thus  fully  and  clearly 
stated  by  Lord  Mansfield  in  E.  v.  Endd  (?):  "  The  law  of  approve- 
ment, in  analogy  to  which  this  other  practice"  (i.e.,  of  receiving 
the  evidence  of  accomplices)  "  has  been  adopted  and  so  modelled 
as  to  be  received  with  more  latitude,  is  still  in  force,  and  is  very 
material.  A  person  desiring  to  be  an  approver  must  be  one  indicted 
of  the  offence,  and  in  custody  on  that  indictment ;  he  must  confess 
himself  guilty  of  the  offence,  and  desire  to  accuse  his  accomplices ; 
he  must  likewise  upon  oath  discover,  not  only  the  particular  offence 
for  which  he  is  indicted,  but  all  treasons  and  felonies  which  he  knoirx 
of;  and  after  all  this,  it  is  in  the  discretion  of  the  court  whether 
they  will  assign  him  a  coroner,  and  admit  him  to  be  an  approver  or 
not ;  for  if,  on  his  confession,  it  appears  that  he  is  a  imncipal  and 
tempted  the  others,  the  court  may  refuse  and  reject  him  as  an 
approver.  When  he  is  admitted  as  such,  it  must  appear  that  what 
he  has  discovered  is  true,  and  that  he  has  discovered  the  whole  truth. 
For  this  purpose,  the  coroner  puts  his  appeal  into  form ;  and  when 
the  prisoner  returns  into  court,  he  must  repeat  his  appeal,  without 
any  help  from  the  court,  or  from  any  bystander.  And  the  law  is 
so  nice  that  if  he  vary  in  a  single  circumstance,  the  whole  falls  to 
the  ground,  and  he  is  condemned  to  be  hanged;  if  he  fail  in  the 
colour  of  a  horse,  or  in  circumstances  of  time,  so  rigorous  is  the 
law  that  he  is  condemned  to  be  hanged ;  much  more,  if  he  fail  in 
essentials.  The  same  consequences  follow  if  he  does  not  discover 
the  ichole  truth;  and  in  all  these  cases  the  approver  is  convicted  on 
his  own  confession.  See  this  doctrine  more  at  large  in  Hale's  Pleas 
of  the  Crown,  vol.  2,  p.  '226  to  236;  Staundf.  PI.  Crown,  lib.  2,  c.  52, 
to  c.  58;  3  Inst.  129. — A  further  rigorous  circumstance  is,  that  it  is 
necessary  to  the  approver's  own  safety  that  the  jury  should  believe 
him;  for  if  the  partners  in  his  crime  are  not  convicted,  the  approver 
himself  is  executed.  Great  inconvenience  arose  out  of  this  practice 
of  approvement.  No  doubt,  if  it  was  not  absolutely  necessary  for 
the  execution  of  the  law  against  notorious  offenders  that  accomplices 
should  be  received  as  witnesses,  the  practice  is  liable  to  many 

(*)  Supra,  §  142.  (t)  Cowp.  331,  335. 
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objections.  And  though,  under  this  practice,  they  are  clearly 
competent  witnesses,  their  single  testimony  alone  is  seldom  of 
sufficient  •weight  with  the  jury  to  convict  the  offenders;  it  being  so 
strong  a  temptation  to  a  man  to  commit  perjury,  if  by  accusing 
another  he  can  escape  himself.  Let  us  see  what  has  come  in  the 
room  of  this  practice  of  approvement.  A  kind  of  hope,  that  accom- 
plices who  behave  fairly  and  disclose  the  whole  truth,  and  bring 
others  to  justice,  should  themselves  escape  punishment,  and  be 
pardoned.  This  is  in  the  nature  of  a  recommendation  to  mercy. 
.  .  .  The  accomplice  is  not  assured  of  his  pardon,  but  gives  his 
evidence  in  vinculis,  in  custody;  and  it  depends  on  the  title  he  has 
from  his  behaviour  whether  he  shall  be  pardoned  or  executed." 

§  171.  But  although  in  strictness  a  jury  may  legally  (except 
where  two  witnesses  are  required  by  law)  convict  on  the  unsupported 
evidence  of  an  accomplice  or  socins  cri minis  («),  yet  it  is  a  rule  of 
general  and  usual  practice — now  so  generally  followed  as  almost 
to  have  the  force  of  law — for  the  judge  to  advise  the  jury  not  to 
convict  on  the  evidence  of  an  accomplice  alone  (.r).  It  is  not, 
however,  every  participation  in  a  crime  which  will  render  a  party 
an  accomplice  in  it,  so  as  to  require  his  evidence  to  be  confirmed  (y), 
and  the  nature  of  the  confirmation  in  each  case  must  of  course 
depend  very  considerably  on  its  peculiar  circumstances.  But  a  few 
general  principles  may  be  stated.  First,  then,  it  is  not  necessary 
that  the  story  told  by  the  accomplice  should  be  corroborated  in 
every  circumstance  he  details  in  evidence ;  for  if  this  were  so,  the 
calling  him  as  a  witness  might  be  dispensed  with  altogether  (z). 
Again,  notwithstanding  some  old  cases  to  the  contrary,  it  seems 
now  settled  that  the  corroboration  should  not  be  merely  as  to  the 
corpus  delicti,  but  should  go  to  some  circumstances  affecting  the 
identity  of  the  accused  as  participating  in  the  transaction  (a).  "  A 
man,"  says  Lord  Abinger,  "who  has  been  guilty  of  a  crime  himself 
will  always  be  able  to  relate  the  facts  of  the  case;  and  if  the 
confirmation  be  only  on  the  truth  of  that  history,  without  identifying 
the  persons,  that  is  really  no  corroboration  at  all  "(£>).  It  is 

(u)  For  the  practice  of  the  civil  law  on  (y)  R.  v.  Hargrave,  5  Car.  &  P.  170  ; 

this  subject,  see  Mascard.  de  Prob.  Concl.  R.  v.  Jarvis,  2  Moo.  k  R.  40. 

158.  (z)  31  How.  St.  Tr.  980. 

(x)  Per  Wightmau,  J..  R.  v.  JBoyes,  1  (a)  R.  v.  Farler,  8  C.  &  P.  106  ;  R.  v. 

B.  &  S.  311,  320.     "  In  the  United  States  Addis,  6  C.  &  P.  383  ;  JR.  v.  Wclb,  Id.  595  ; 

the  general  rule  in  reference  to  the  testi-  R.  v.  Wilkes,  7  C.  «fc  P.  272  ;  1'.  v.  Jloores, 

inony  of  accomplices  is  to  advise  the  jury  Id.  270  ;  R.  v.  Dyke,  8  C.  &  P.  261 ;  R.  v. 

not  to   convict   unless    the   testimony  is  Stubbs,  1  Dearsl.  C.  C.  555. 

corroborated  ;   but  this  is  only  a  rule   of  (1)  JS.  v.  Farler,  8  C.  &  P.  108.     Similar 

practice,  and  not  a  rule  of  law."  language  was  used  by  Parke,  B.,  in  JR.  v. 

Parktr,  Kent  Sp.  Ass.  1851,  MS. 
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thought  that  confirmatory  evidence  by  the  wife  of  an  accomplice 
will  not  suffice,  for  they  must  for  this  purpose  be  considered  as  one 
person  (c).  Neither  ought  the  jury  to  be  satisfied  merely  with  the 
evidence  of  several  accomplices  who  corroborate  each  other  (d). 

§  172.  "When  an  issue  was  directed  from  the  Court  of  Chancery 
to  be  tried  in  a  court  of  law,  it  wras  frequently  made  part  of  the 
order  that  the  plaintiff  or  defendant  should  be  examined  as  a 
witness. 

So  when  a  cause  was  referred  to  arbitration  from  a  court  of  law, 
it  was  usually  part  of  the  rule  that  the  arbitrator  should  be  at 
liberty  to  examine  the  parties. 

§  173.  The  first  general  statutory  exception  to  the  rule  against 
admitting  parties  to  the  suit  as  witnesses  was  contained  in  the 
repealed  County  Courts  Acts,  1846,  9  &  10  Yict.  c.  95.  That  statute, 
after  remodelling  the  county  courts,  and  extending  their  jurisdiction, 
enacted  in  its  83rd  section  that  "  On  the  hearing  or  trial  of  any 
action,  or  on  any  other  proceeding  under  this  Act,  the  parties 
thereto,  their  wives,  and  all  other  persons,  may  be  examined,  either 
on  behalf  of  the  plaintiff  or  defendant,  upon  oath,  or  solemn  affir- 
mation in  those  cases  in  which  persons  are  by  law  allowed  to  make 
affirmation  instead  of  taking  an  oath,  to  be  administered  by  the 
proper  officer  of  the  court."  But  this  enactment,  which,  from  having 
become  a  part  of  the  general  law,  is  not  reproduced  in  the  County 
Courts  Act,  1888,  must  not  be  looked  on  as  an  innovation  introduced 
for  the  first  time ;  for  the  old  Courts  of  Conscience  and  Courts  of 
Bequests  Acts  contained  similar  provisions. 

§  174.  Several  other  exceptions  to  the  rule  excluding  the  evidence 
of  parties  to  a  suit  or  proceeding  were  introduced  by  modern 
statutes,  until  the  term  "  incompetency  of  parties "  was  almost 
abolished  by  the  Evidence  Act,  1851,  14  &  15  Yict.  c.  99,  so  far  as 
civil  proceedings  were  concerned.  That  statute,  after  in  its  first 
section  repealing  the  proviso  in  the  first  section  of  the  Evidence 
Act,  1843,  6  &  7  Viet.  c.  85,  which  retained  the  exclusion  of  the 
evidence  of  such  parties,  enacted  as  follows : — 

Sect.  2.  "  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  or  before  any  person  having  by 
law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine 

(c)  R.  v.  Ncal,  7  C.  &  P.  168.  Noakes,  5  C.  &  P.  326  ;  R.  v.  JfagM,  It. 

(d)  31  How.  St.  Tr.  1122-1123;  R.  v.       Circ.  Rep.  418. 
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evidence,  the  parties  thereto,  and  the  persons  in  whose  behalf  any 
such  suit,  action,  or  other  proceeding  may  be  brought  or  defended, 
shall,  except  as  hereinafter  excepted,  be  competent  and  compellable 
to  give  evidence,  either  viva  roce  or  by  deposition,  according  to  the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceeding." 

Sect.  3.  "  But  nothing  herein  contained  shall  render  any  person 
who  in  any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary  con- 
viction competent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,  &c." 

The  4th  section  provided  that  nothing  in  the  Act  should  apply 
to  any  proceeding  instituted  in  consequence  of  adultery  ;  or  to  any 
action  for  breach  of  promise  of  marriage  (e) ;  and  the  5th  that 
nothing  in  the  Act  contained  should  repeal  any  provision  in  the 
Wills  Act,  1837,  7  Will.  4  &  1  Yict.  c.  26. 

§  175.  The  other  persons  affected  by  this  rule  of  exclusion  were 
the  husbands  and  wives  of  the  parties  to  the  suit  or  proceeding. 
Husband  and  wife,  say  our  books,  "are  considered  as  one  and  the 
same  person  in  law,  and  to  have  the  same  affections  and  interests  ; 
from  whence  it  has  been  established  as  a  general  rule  that  the 
husband  cannot  be  a  witness  for  or  against  the  wife,  nor  the  wife 
be  a  witness  for  or  against  the  husband,  by  reason  of  the  implacable 
dissension  which  might  be  caused  by  it,  and  the  great  danger  of 
perjury  from  taking  the  oaths  of  persons  under  so  great  a  bias,  and 
the  extreme  hardship  of  the  case"  (/).  This  rule  was  not  limited 
to  protecting  from  disclosure  matters  communicated  in  nuptial 
confidence,  or  facts  the  knowledge  of  which  had  been  acquired  in 
consequence  of  the  relation  of  husband  and  wife ;  but  was  an  abso- 
lute prohibition  of  the  testimony  of  the  witness  to  any  facts  affecting 
the  husband  or  wife,  as  the  case  might  be,  however  the  knowledge 
)f  those  facts  might  have  been  acquired.  But  the  rule  only  applied 
where  the  husband  or  wife  was  party  to  the  suit  or  proceeding  in 
which  the  other  was  called  as  a  witness,  and  did  not  extend  to 
Bilateral  proceedings  between  third  parties.  In  such  cases,  husband 
and  wife  might  be  examined  as  witnesses,  although  the  testimony 
)f  the  one  tended  to  confirm  or  contradict  that  of  the  other  (g). 

(e)  Repealed  by  the  Evidence  Further  worth    v.    Showier,    12    M.    &    W.    45; 

Amendment  Act,  1869,  32  &  33  Viet.  c.  68,  O'Connor  v.  Majoribcmks,  4  M.  &  Gr.  435  ; 

1.     See  infra,  §  180.  Barbat  v.  Allen,  7  Exch.  609. 

(/)  Bac.  Ab.  Evidence,  A.  1.     See  also  (g)  1   Phill.   Ev.  72,  10th   Ed.  ;  TayL 

Davis  v.  Dimcoody,  4  T.  R.  678  ;  Haickes-  Ev.  1235. 
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And  the  declarations  of  a  wife,  acting  as  the  lawfully  constituted 
agent  of  her  husband,  were  admissible  against  him,  like  the  declara- 
tions of  any  other  lawfully  constituted  agent  (h). 

§  176.  To  this  branch  also  exceptions  are  not  wanting.  Where 
one  of  the  married  parties  used  or  threatened  personal  violence  to 
the  other,  the  law  would  not  allow  the  supposed  unity  of  person  in 
husband  and  wife  to  supersede  the  more  important  principle  that 
the  state  is  bound  to  protect  the  lives  and  limbs  of  its  citizens  (i). 
Thus,  on  an  indictment  against  a  man  for  assault  and  battery  of 
his  wife,  or  vice  versa,  the  injured  party  is  a  competent  witness  (/r) ; 
and  husband  and  wife  may  swear  the  peace  against  each  other  (I). 
So  a  husband  may  be  principal  in  the  second  degree  to  a  rape  on 
his  wife,  and  she  is  a  competent  witness  against  him  (in) ;  but 
principal  in  the  first  degree  he  cannot  be,  for  obvious  reasons  (n). 

§  177.    The  case  of  bigamy  presents  some  difficulty.      The  first 
wife,  or  husband,  as  the  case  may  be,  is  not  a  competent  witness 
against  the  accused,  and  the  4th  section  of  the  Criminal  Evidence 
Act,  1898,  61  &  62  Viet.  c.  36,  which  allows  wife  or  husband  to  give 
•evidence  for  or  against  the  other  in  a  large  number  of  cases  (o)  has 
not  altered  the  law  in  this  respect,  bigamy  not  being  an  offence 
under  any  of  the  seven  sections  (sects.  48  to  55)  of  the  Offences 
against  the  Person  Act,  1861,  24  &  25  Viet.  c.  100,  scheduled  to  the 
Act  of  1898,  but  under  sect.  57  ;  but  our  books  say  that  the  second 
wife  or  husband  is,  after  proof  of  the  first  marriage,  for  that  then  the 
second  marriage  is  a  nullity  (p) ;  and  the  practice  is  in  accordance 
with  this.      The  truth,  however,  seems  to  be,  that  the  second  wife 
ought  to  be  received  in  these  cases  as  a  witness  against  the  accused, 
at  any  stage  of  the  trial,  on  the  same  grounds  which  render  the 
testimony   of  the   wife   receivable   on  indictments   for  abduction, 
under  the  3  Hen.  7,  c.  2,  9  Geo.  4,  c.  81,  and  the  Offences  against 
the  Person  Act,   1861  (q).      It  is  an  established   principle  that  a 
woman  is  a  competent  witness  against  any  one,  even  her  lawful 
husband,    who    has   done   unauthorised   violence,   actual   or   con- 
structive, to  her  person  ;    and  besides,  on  a  trial  for  bigamy,  the 
objection  to  the  competency  of  the  injured  female,  on  the  ground 

(h)  1  Phill.  Ev.  78  et  scq.,  10th  Ed.  P.  C.  c.  46,  §  16  ;  Lord  Audlcifs  cast,   :} 

(i)  2  Hawk.  P.  C.  o.  46,  s.  16  ;  and  see  How.  St.  Tr.  402,  413  ;  Hutt.  115,  116. 

the  Acts  included  in  the  schedule  of  the  (?i)  1  Hale,  P.  C.  629. 

Criminal  Evidence  Act,  1898.  (o)  See  bk.  iii.  pt.  ii.  ch.  11,  post, 

(k)  B.  N.  P.  287  ;  JK.  v.  Azire,  1  Str.  633.  (p)  Tayl.  Ev.  §  1231. 

(I)  Anon.,  12  Mod.  454  ;  B.  N.  P.  287.  (q)  Supra,  §  176. 

(m)  1  Phill.  Ev.  80,  10th  Ed.  ;  2  Hawk. 
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that  she  is  the  \vife  of  the  accused,  is  a  petitio  principii.  For 
whether  she  is  his  lawful  wife,  or  whether  he  has  violated  the  law 
by  pretending  to  make  her  such,  is  the  very  point  at  issue.  How 
strange  then,  does  it  seem,  that  where,  by  a  combination  of  false- 
hood, fraud,  and  sacrilege,  a  man  obtains  possession  of  a  woman's 
person,  property  and  perhaps  affection,  her  mouth  is  to  be  stopped 
against  him  because  she  is  colourably  his  wife.  This  latter 
reasoning  of  course  does  not  so  strongly  apply  to  rendering  the 
second  husband  competent  on  a  charge  of  bigamy  brought  against  a 
female  ;  but  the  first  does, — viz.,  that  lawful  marriage  or  wrongful 
marriage  is  the  direct  point  in  issue. 

§  178.  What  is  the  rule  on  this  subject  in  cases  of  high  treason 
is  a  disputed  point.  ^lany  eminent  authorities  lay  down  that  in 
such  cases  the  testimony  of  married  persons  is  receivable  against 
each  other  (?•),  on  the  ground  of  the  great  heinousness  of  the  crime ; 
and  that  the  ties  of  allegiance  to  the  sovereign,  and  the  obligation 
of  upholding  social  order,  are  more  binding  than  those  arising  out 
of  the  relation  of  husband  and  wife,  and  must  in  the  eye  of  the  law 
be  considered  paramount  to  any  other  obligations  whatever.  To 
this  it  may  be  added,  that  although  marriage  is  an  institution  of 
natural  law,  and  as  such  antecedent  to  all  forms  of  government, 
and  even  to  the  organisation  of  civil  society  (s),  the  complete  unity 
of  person  between  husband  and  wife  is  a  fiction,  which  the  law 
disregards  in  cases  where  the  ends  of  justice  require  it  (0.  There 
is  however,  high  authority  the  other  way  («) ;  and  most  of  the 
modern  text-writers  seem  disposed  to  consider  the  evidence  not 
receivable  (x).  They  argue  that,  as  a  woman  is  not  bound  to 
discover  her  husband's  treason  (y),  by  parity  of  reason  she  cannot 
be  a  witness  against  him  to  prove  it.  But  to  this  it  may  be 
answered,  that  one  reason  why  the  wife  is  not  held  responsible  in 
such  a  case  is,  that  she  owes  her  husband  a  kind  of  allegiance,  and 
may  be  supposed  to  be  acting  under  his  coercion,  —  we  are  not 
aware  that  a  husband  would  be  excused  from  the  guilt  of  misprision 
in  concealing  the  treason  of  his  wife.  Under  the  old  feudal  law  in 
this  country,  when  the  vassal  took  the  oath  of  fealty  to  his  lord,  it 


(r)  So  said  (not  decided,  for  that  was  (11)  1  Hale,  P.  C.  301.     See  also  48. 

not  the  point  in  question)  by  the  court  in  (x)  Ph.  &  Am.  Ev.  161  ;  1  Ph.  Ev.  72. 

Mary  Grigg's  case,  M.  12  Car.  II.,  T.  Raym.  10th  Ed.  ;    1  Greenl.  Ev.  §  345,  7th  Ed,  ; 

1.     To  the  same  effect  are  Gilb.  Ev.  133,  Tayl.  Ev.  §  1237,  5th  Ed-,  ic. 

4th  Ed.  ;  B.  N.  P.  286  ;  2  Ev.  Poth.  311.  (y)  Anon.,  P.  10  Jac.  I.,  1  BrownL  47  : 

(s)  Puffendorf,    De   Jure  Xat.   &  Gent.  Trials  per  Pais,  371.    See,  however.  1  Hale, 

lib.  6,  cap.  1.  P.  C.  48. 

(0  See  supra,  §§  176,  177. 
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was  with  the  express  saving  of  the  faith  which  he  owed  to  the  king 
his  sovereign  lord  (z)  ;  probably  on  the  principle  stated  by  Lord 
Chief  Baron  Gilbert,  that  our  "  allegiance  is  founded  on  the  benefit 
of  our  protection,  which  is  to  take  place  of  our  civil  interests  that 
relate  only  to  well-being  "  (a).  But  the  question  is  an  embarrassing 
one,  on  which  the  reader  must  form  his  own  judgment. 

§  179.  The  statutory  exceptions  to  this  rule  are  now  extremely 
numerous.  So  early  as  the  21  Jac.  1,  c.  19,  s.  6,  the  commissioners 
of  bankruptcy  were  empowered  to  examine  upon  oath  the  wife  of 
any  bankrupt,  for  the  purpose  of  finding  out  and  discovery  of  the 
estates,  goods,  and  chattels  of  the  bankrupt  concealed,  kept,  or  dis- 
posed of  by  her ;  and  this  provision  has  been  re-enacted  in  sub- 
stance by  the  Bankruptcy  Act,  1869,  32  &  33  Viet.  c.  71,  ss.  96,  97, 
and  subsequently  by  the  Bankruptcy  Act,  1883,  46  &  47  Viet.  c.  62. 

§  180.  The  clause  in  the  repealed  County  Courts  Act,  9  &  10 
Viet.  c.  95.  which  rendered  the  parties  to  suits  competent  witnesses 
in  those  courts,  extended,  as  has  been  seen,  to  "  their  wives  and 
all  other  persons  "  (b).  But  in  the  superior  courts,  the  subsequent 
Evidence  Act,  1851,  14  &  15  Viet.  c.  99,  while  it  removed  the 
restriction  on  the  parties  themselves  in  almost  all  cases  (c),  con- 
tained in  its  3rd  section  an  express  clause  that  nothing  therein 
contained  should,  "  in  any  criminal  proceeding,  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his  wife,  or 
any  wife  competent  or  compellable  to  give  evidence  for  or  against 
her  husband," — language  which  gave  rise  to  a  doubt  whether 
husbands  and  wives  were  not  thereby,  by  implication,  rendered 
competent  witnesses  for  and  against  each  other  in  civil  proceedings. 
This,  after  some  conflict  of  opinion,  was  determined  in  the  nega- 
tive (d), — whether  rightly  or  not  is  now  immaterial  to  discuss  ;  for 
by  the  Evidence  Act,  1853,  16  &  17  Viet.  c.  83,  s.  4,  the  proviso  in 
the  Evidence  Act,  1843,  6  &  7  Viet.  c.  85,  which  continued  the 
incompetency  of  the  husbands  and  wives  of  the  parties  to  a  suit,  &c., 
was  repealed,  and  the  following  provisions  were  enacted  :— 

Sect.  1.  "  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  or  before  any  person  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  the  husbands  and  wives  of  the  parties  thereto,  and  of  the 

(z)  Litt.  §§  85-89.  (d)  Staplcton  v.   Crofts,  18  Q.   P>.  367  ; 

(a)  Gilb.  Ev.  134,  4th  Ed.  farbat  v.  Allen,  7  Excii.  609  :  M'.\<:ili<  v. 

(b)  Supra,  §  173.  Acton,  17  Jur.  661. 

(c)  Supra,  §  174. 
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persons  in  whose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  instituted,  or  opposed  or  defended,  shall,  except 
as  hereinafter  excepted,  be  competent  and  compellable  to  give  evi- 
dence, either  rivd  roce  or  by  deposition,  according  to  the  practice  of 
the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding." 

Sect.  2.  "  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her 
husband,  in  any  criminal  proceeding,  or  in  any  proceeding  instituted 
in  consequence  of  adultery." 

Sect.  3.  "No  husband  shall  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage,  and  no 
wife  shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage." 

And  now  by  the  Evidence  Further  Amendment  Act,  1869,  32  & 
33  Viet.  c.  68,  it  is  enacted  as  follows : — 

Sect.  2.  "  The  parties  to  any  action  for  breach  of  promise  oj 
marriage  shall  be  competent  to  give  evidence  in  such  action  :  provided 
always,  that  no  plaintiff  in  any  action  for  breach  of  promise  of 
marriage  shall  recover  a  verdict  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  (e)  in  support  of  such 
promise/' 

Sect.  3.  "  The  parties  to  any  proceeding  instituted  in  consequence 
of  adultery,  and  the  husbands  and  wives  of  such  parties  shall  be 
competent  to  give  evidence  in  such  proceeding :  provided  that  no  wit- 
ness in  any  proceeding,  whether  a  party  to  the  suit  or  not,  shall  be 
liable  to  be  asked  or  bound  to  answer  any  question,  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery,  unless  such  witness  shall 
have  already  given  evidence  in  the  same  proceeding  in  disproof  of 
his  or  her  alleged  adultery." 

§  181.  The  Evidence  Act,  1851,  14  &  15  Yict.  c.  99,  s.  4,  as  has 
been  seen  (/),  retained  the  in  competency  of  the  plaintiff  and  defen- 
dant in  all  proceedings  instituted  in  consequence  of  adultery  (g). 
And  by  sect.  48  of  the  Matrimonial  Causes  Act,  1857,  20  &,  21  Viet. 
c.  85,  which  created  the  Court  for  Divorce  and  Matrimonial  Causes, 
it  was  enacted  that  the  rules  of  evidence  observed  in  the  superior 
courts  of  common  law  at  Westminster  should  be  applicable  to  and 


(e)  As  to  what  is  material  evidence  in  conjugal  rights,  to  which  an  answer  had 

corroboration,  see  §  621,  post.  been  filed,  charging  adultery,  was  held  not 

/)  Supra,  §  174.  to  be  within  the  Act.    Blackbornev.  Black- 

j)  But   a    petition    for  restitution    of  borne,  L.  Rep.,  1  P.  &  D.  563. 
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be  observed  in  the  trial  of  all  questions  of  fact  in  that  court.  The 
effect  of  the  Evidence  Further  Amendment  Act,  1869,  32  &  33  Viet, 
c.  68,  s.  3  (h),  therefore,  is  to  render  competent  as  witnesses,  in  that 
court,  the  parties  to  any  proceeding  instituted  therein  in  consequence 
of  adultery,  and  the  husbands  and  wives  of  such  parties. 

By  the  Matrimonial  Causes  Act,  1859,  22  &  23  Viet.  c.  61,  s.  6, 
it  is  enacted,  that  "  On  any  petition  presented  by  a  wife,  praying 
that  her  marriage  may  be  dissolved,  by  reason  of  her  husband 
having  been  guilty  of  adultery  coupled  with  cruelty,  or  of  adultery 
coupled  with  desertion,  the  husband  and  wife  respectively  shall  be 
competent  and  compellable  to  give  evidence  of  or  relating  to  such 
cruelty  or  desertion."  And  it  was  held,  that  a  petitioner  or 
respondent,  who  was  examined  under  that  section  upon  an  issue 
of  cruelty  or  desertion,  might  be  cross-examined  on  the  question  of 
his  or  her  adultery  (i).  But  since  the  Evidence  Further  Amend- 
ment Act,  1869,  32  &  33  Viet.  c.  68,  s.  3,  a  witness  cannot  be 
cross-examined,  even  in  mitigation  of  damages,  as  to  any  act  of 
adultery  respecting  which  he  or  she  has  not  been  examined  in  chief, 
— the  language  of  that  section  being,  "that  no  witness  in  any  proceed- 
ing .  .  .  shall  lie  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless 
such  witness  shall  have  already  given  evidence  in  the  same 
proceeding,  in  disproof  of  his  or  her  alleged  adultery  "  (k). 

§  182.  We  have  seen  that  the  Evidence  Act,  1851,  14  &  15  Viet, 
c.  99,  having  by  its  second  section  removed  the  incompetency  of 
parties  in  general,  retained,  by  its  third  section,  the  incompetency 
of  persons  charged  in  any  criminal  proceeding.  In  this  state  of 
the  law  arose,  in  1854,  the  case  of  Attorney-General  v.  Hadloff  (I) , — 
which  was  an  information  in  the  Exchequer  by  the  attorney- 
general  for  an  alleged  violation  of  the  revenue  laws ;  and  in  which 
the  question  was  raised,  whether  the  defendant  was  rendered  a 
competent  witness  by  the  Evidence  Act,  1851,  14  &  15  Viet.  c.  99, 
or  whether  revenue  proceedings  were  criminal  proceedings  within 
that  enactment.  Pollock,  C.  B.,  before  whom  the  case  was  tried, 
held  his  evidence  inadmissible ;  and  a  verdict  having  been  given  for 
the  crown,  a  rule  was  granted  for  a  new  trial,  on  the  ground  that 
the  witness  had  been  improperly  rejected.  After  argument  and  time 
taken  to  consider,  the  barons,  differing  in  opinion,  delivered  their 
judgments  separately;  Pollock,  C.  B.,  and  Parke,  B.,  holding  that 

(A.)  See  supra,  §  180.  (k)  Balbaye   v.   Balibage,    L.     Rep.,   2 

(i)  Boardman  v.  Boardinan,   L.  Hep.,  1       P.  &  D.  222. 
P.  &  D.  233.  (I)  10  Exch.  84. 
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the  witness  had  been  rightly  rejected,  and  Platt  and  Martin,  BB., 
that  he  ought  to  have  been  received.  The  rule  for  a  new  trial 
accordingly  dropped ;  but  several  enactments  have  since  been 
passed,  with  the  view  of  settling  the  law  on  this  subject.  These 
enactments  (m)  culminated  in  sect.  34  of  the  Crown  Suits  Act,  1865, 
28  &  29  Yict.  c.  104,  s.  34,  by  which  14  &  15  Viet.  c.  99,  ss.  2  and  3, 
and  16  &  17  Yict.  c.  13,  are  fully  applied  to  revenue  proceedings. 

The  general  exception  for  criminal  proceedings  properly  so  called, 
so  carefully  retained  by  the  Acts  of  1851  and  1853,  after  having 
been  frequently  broken  in  upon  by  particular  statutes  from  1872  to 
1897,  was  finally  abolished  by  the  Criminal  Evidence  Act,  1898, 
61  &  62  Yict.  c.  36,  the  consideration  of  which  is  reserved  for 
separate  consideration  in  a  later  chapter  (H). 

§  183.  We  will  now  advert  to  certain  persons  who,  in  consequence 
of  their  peculiar  position  or  functions,  may  seem  incompetent  to 
give  evidence ;  and  foremost  among  these  stands  THE  SOVEREIGN. 
It  has  been  made  a  question  whether  he  can  be  examined  as  a 
witness  in  our  courts  of  justice,  and  if  so,  whether  the  examination 
must  be  on  oath  in  the  usual  way.  Conceding,  of  course,  that  no 
compulsory  process  could  be  used  to  obtain  the  evidence,  it  seems 
that  both  questions  ought  to  be  answered  in  the  affirmative ;  and  of 
this  opinion  are  some  modern  text- writers  (o).  It  has  been  objected 
that  as  the  tribunal  represents  the  sovereign,  there  is  an  absurdity 
in  asking  him  to  give  testimony  to  himself ;  but  the  same  might  be 
said  of  his  pleading  before  himself,  which  nevertheless  takes  place 
in  all  criminal  trials, — where  the  sovereign  is  represented  in  one 
sense  by  the  court,  and  in  another  by  the  attorney-general,  or 
those  who  act  for  him.  In  2  Eol.  Abr.  686,  H.  pi.  1,  is  the 
following  passage :  "  Semble  que  le  roy  ne  poet  estre  un  testinionie 
en  un  cause  per  son  lettres  desouth  son  signett  manuell.  Contra 
Hobard's  Eep.  288,  enter  Abigny  et  Clifton  en  Chancery  allow." 
But  in  Omichund  v.  Barker  (p),  L.  C.  J.  Willes  says,  "Even  the 
certificate  of  the  king  under  his  sign  manual  of  a  matter  of  fact 
(except  in  one  old  case  in  Chancery,  Hob.  213)  has  been  always 
refused."  The  case  referred  to  in  these  books  seems  to  be  that  of 
Abignye  v.  Clifton,  Hob.  213,  temp.  Jac.  I.,  in  which  the  question 
was  concerning  a  promise  supposed  by  the  plaintiff  to  be  made  to 

(m)  "  The  first  two  attempts  (17  &  18  («)  See  post,  bk.  iii.  pt.  ii.  ch.  xi.  ;  aiid 

Viet.  c.  122,  s.  15  ;   18  &  19  Viet.  c.  96,  see  also  §§  555-558,  post. 

s.  36)  failed  from  want  of  competent  skill  (o)  Tayl.  Ev.   §  1246  ;   see  Ph.   &  Am. 

in  the  draughtsman  ;    the  third  (20  &  21  Er.  8. 

Viet.  c.  62,  s.  14)  only  partially  succeeded."  (p]  "Willes,  550. 
Tajlor  on  Evidence,  §  1225. 
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him,  of  assurance  of  land  upon  the  marriage  of  his  lady,  being 
daughter  and  heir  apparent  to  Lord  Clifton  and  his  lady.  "  The 
king,"  says  the  report,  "by  his  letters  under  his  signet  manual 
certified  to  the  late  Lord  Chancellor,  and  also  to  this,  the  manner 
and  substance  of  the  promise  as  it  was  made  to  His  Majesty ;  in 
regard  whereof  His  Majesty  gave  to  the  Lord  Abignye  ^18,000 
in  lieu  of  ;£1,000  per  annum  in  land,  which  he  had  promised, 
which  certificate  was  allowed  upon  the  hearing  for  a  proof,  without 
exception,  for  so  much."  This  case  stands  alone,  and  amounts  to 
little.  1.  The  evidence  was  admitted  without  exception  taken. 
2.  It  is  probable  that  the  reason  for  admitting  it  was,  not  that, 
propter  honoris  respectum,  the  sovereign  could  not  be  examined 
as  a  witness,  but  a  forced  analogy  between  the  certificate  of  the 
king  and  the  certificate  of  marriage  given  by  a  bishop,  £c.  And 
this  view  derives  some  confirmation  from  the  fact  that,  in  the  same 
reign,  in  the  case  of  Alsop  v.  Bowtrell  (q),  the  Court  of  King's 
Bench  held  for  sufficient  proof  of  a  marriage  at  Utrecht  a  certificate 
under  the  seal  of  the  minister  there,  and  of  the  town,  that  the 
parties  had  been  married  there,  and  that  they  cohabited  for  two 
years  together  as  man  and  wife, — a  decision  condemned  by  C.  J. 
Willes  in  Omichund  v.  Barker,  and  clearly  not  law  at  the  present 
day.  Perhaps,  also,  as  the  certificate  in  Abignye  v.  Clifton  related 
to  a  grant  of  money  by  the  crown,  the  court  may  have  confounded 
it  with  a  royal  charter ;  but  in  any  view  of  that  case,  it  is  far  from 
being  a  judicial  determination,  that  the  testimony  of  the  sovereign 
can  in  general  be  received  without  oath.  Sir  Matthew  Hale  also 
seems  to  have  thought  otherwise,  for  he  says  (?•) :  "  If  a  man  be 
indicted  of  high  treason,  the  king  cannot  by  his  great  seal  or  ore 
tciius  give  evidence  that  he  is  guilty,  for  then  he  should  give 
evidence  in  his  own  cause.  Nay,  although  he  may  in  person  sit 
on  the  king's  bench,  yet  he  cannot  pronounce  judgment  in  case  of 
treason,  but  it  is  performed  by  the  senior  judge;  for  as  he  cannot 
be  a  witness,  so  he  cannot  be  a  judge  in  proprid  causa.  And  the 
same  law  is  for  felony  for  the  same  reason,  yet  in  some  cases  the 
king's  testimony  under  his  great  seal  is  allowable  as,  in  an  essoin 
de  servitio  regis,  the  warrant  under  the  great  seal  is  a  good  testi- 
monial of  it."  If  the  sovereign  is  an  incompetent  witness  under 
any  circumstances,  the  whole  of  this  passage  is  unmeaning  and 
irrelevant.  The  only  authorities,  however,  which  Hale  cites  for 
the  position  that  even  in  criminal  cases  the  sovereign  cannot  give 
evidence,  are  the  old  records  of  the  reversal  in  Parliament,  in  the 
1  Edw.  III.,  of  the  attainders  in  the  preceding  reign,  of  the  Earl  of 

(q)  Cro.  Jac.  541.  (r)  2  Hale,  P.  C.  282. 
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Lancaster  and  the  Mortimers  (s) ;  which  certainly  do  not  bear  it 
out.  For  the  ground  of  the  reversal  of  those  judgments  appears 
clearly,  from  the  records  themselves,  to  have  been  that  the  accused 
were  not  arraigned  and  tried  by  their  peers  in  due  course  of  law, 
but  the  king's  asseveration  of  their  guilt  was  taken  as  conclusive  (£). 
In  Taylor  on  Evidence  («)  it  is  stated,  on  the  authority  of  Lord 
Campbell  in  his  Lives  of  the  Chancellors,  that  "  the  point  arose  in 
the  reign  of  Charles  I.,  when  the  Earl  of  Bristol,  who  was  impeached 
for  high  treason,  proposed  to  call  the  king  for  the  purpose  of  proving 
certain  conversations  which  he  had  held  with  him  while  prince. 
The  subject  was  referred  to  the  judges ;  but  they,  acting  under  the 
direction  of  His  Majesty,  forbore  from  giving  any  opinion,  and 
the  question  remains  to  this  day  undetermined."  In  The  Attorney- 
General  v.  Radio/  (x) ,  Parke,  B.,  said  incidentally,  for  it  was  wholly 
needless  to  the  decision  of  the  case,  "  It  is  clear  that  the  sovereign 
cannot  be  a  witness  because  there  is  no  means  of  compelling  her 
attendance ;  "  but  it  is  submitted  that  this  dictum,  unless  it  is  to 
be  confined  to  the  compellability  of  the  sovereign,  is  not  good  law, 
and  that  the  sovereign  may  give  evidence,  though  on  oath  only. 
The  decision  in  the  Berkeley  Peerage  case  (u)  not  to  admit  after  his 
death  a  letter  signed  by  George  the  Fourth  in  his  lifetime  does 
not  seem  to  affect  the  question.  It  only  remains  to  add,  that  no 
inference  can  be  drawn  from  the  fact  that  in  the  various  cases  of 
discharging  firearms  and  throwing  missiles  at  the  sovereign  which 
have  occurred  from  time  to  time  (.?),  the  sovereign  was  not  examined 
as  a  witness.  For  in  proceedings  for  assault  or  other  personal 
injury  it  is  not  requisite,  as  matter  of  law,  that  the  injured  party 
should  appear  in  the  witness-box ;  his  absence  is  only  matter  of 
observation,  which,  in  the  case  of  the  sovereign,  would  be  fully 
answered  by  the  inconvenience  of  calling  such  a  witness,  so  long 
as  any  other  satisfactory  proof  could  be  procured. 

§  184.  The  other  persons  to  whom  we  have  alluded  as  apparently 
incompetent  to  give  evidence  are  the  counsel  and  solicitors  engaged 

(s)  These  records  are  set  out  at  length  in  1  See  ad  id.,  Putfendorf,  De  Jur.   Nat.   & 

Hale,  P.  C.  444,  and  2  Id.  217,  respectively.  Gent.  lib.  4,  cap.  2,  §  2,  rers.  fin.   Devot. 

(t)  If  the    general    lawlessness   of    the  Inst.   Canon,  lib.    3,  tit.   9,  §   xii.,  u.   1, 

times  of  Edw.   II.  should  be  deemed  in-  5th  Ed. 

sufficient   to   account    for  this    enormous  (u)  §  1246,  4th  Ed. 

irregularity,  even  in  a  state  prosecution,  (x)  10  Exch.  84,  94. 

a  solution  ior  it  may  be  found  in  the  views  (t/)  See  Law  Journal  newspaper  for  July 

of  the  middle  ages.     For  instance,  in  the  4,  1891. 

laws  of  "NVihtrced,  King  of  Kent,  about  the  (z)  See  the  cases  of  Hadfield  in  1800, 

beginning  of  the  8th  century,   §  16,  we  27  How.  St.  Tr.  1282;  of  Collins  in  1832, 

read,  '•  Let  the  word  of  a  bishop  and  of  the  5  C.  &  P.  305  ;  of  Oxfvrd  in  1840,  9  Id. 

ting  be  without  an  oath,  incontrovertible."  525,  &c. 
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in  a  cause,  and  the  judges  and  jurymen  by  whom  it  is  tried.  With 
respect  to  one  of  these  there  is  no  difficulty ;  for  it  is  settled  law  and 
every  day's  practice  that  a  solicitor  is  a  competent  witness  either 
for  or  against  his  client ;  although  neither  solicitor  nor  counsel  will 
be  permitted,  without  the  consent  of  the  client,  to  disclose  matters 
communicated  to  him  in  professional  confidence  (a).  But  whether 
the  counsel  in  a  cause  are  competent  witnesses  was  formerly  a  dis- 
puted question.  In  a  case  of  Stones  v.  Byron  (I),  which  was  tried 
before  a  sheriff,  the  plaintiff  appeared  by  his  attorney,  who  acted 
as  his  advocate,  and  who,  after  the  witnesses  on  both  sides  had 
been  examined,  made  a  speech  in  reply,  and  proposed  to  call  him- 
self as  a  witness  to  contradict  the  defence  set  up.  This  was  objected 
to,  but  allowed  by  the  sheriff ;  and  a  rule  for  a  new  trial  having 
been  granted,  on  the  ground  that  the  evidence  ought  to  have  been 
rejected,  the  case  came  on  for  argument  before  Patteson,  J.,  in  the 
Bail  Court.  In  support  of  the  rule  it  was  argued  that  "it  would 
be  a  practice  attended  with  the  most  mischievous  consequences  if 
an  attorney  or  any  other  person,  acting  as  the  advocate  of  a  party, 
could  afterwards  present  himself  before  the  jury  as  a  witness,  to 
support  those  statements  he  had  been  making  in  the  course  of  his 
speech.  The  characters  of  an  advocate  and  a  witness  should  be 
sedulously  kept  apart.  The  one  was  a  person  zealously  and  warmly 
espousing  the  interests  of  his  client ;  the  other  a  person  sworn 
fairly  and  impartially,  without  bias  or  favour  to  either  party,  to  tell 
the  truth  of  what  he  had  witnessed  or  heard.  The  jury  might 
have  considerable  difficulty  in  separating  those  statements  which 
they  had  heard  from  a  person  as  advocate  from  those  which 
they  had  heard  from  the  same  person  as  witness."  The  only 
authorities  cited  were  the  precedent  in  the  case  of  Sir  Thomas 
More  (c), — where  the  then  solicitor-general,  who  was  conducting 
the  prosecution,  left  the  bar  and  was  received  as  a  witness  for 
the  crown,  which  the  counsel  in  Stones  v.  Byron,  quoting  the 
language  of  Lord  Campbell  in  his  Lives  of  the  Chancellors,  pro- 
nounced an  "eternal  disgrace  of  the  court  who  permitted  such  an 
outrage  on  decency," — and  the  observations  of  the  Court  of  King's 
Bench  in  11.  v.  Brice  (d),  where  it  was  held,  that  the  prosecutor  of 
an  indictment  has  no  right  to  address  the  jury  and  state  the  case 
for  the  prosecution  ;  for  this,  among  other  reasons,  that  "  the 
prosecutor  may  be,  and  generally  is,  a  witness ;  and  that  it  is  very 
unfit  that  he  should  be  permitted  to  state,  not  upon  oath,  facts  to 
the  jury  which  he  is  afterwards  to  state  to  them  on  his  oath."  It 

(a)  Infra,  bk.  3,  pt.  2,  ch.  8.  (c)  1  How.  St.  Tr.  386,  390. 

(b)  4  Dcnvl.  &  L.  393  ;  1  U.  C.  K.  248  ;          (d)  2  B.  &  A.  606. 
Mich.  1846. 
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appears,  however,  that  in  a  case  of  IL  v.  Milne,  reported  on  a  note 
to  IL  v.  Brice,  Lord  Ellenborough  held,  that  a  prosecutor  who 
waived  his  right  to  give  evidence  was  not  even  then  entitled  to 
address  the  jury.  The  true  ground  of  the  practice  unquestionably  is, 
that  in  contemplation  of  law  the  suit  is  the  suit  of  the  crown,  and 
the  prosecutor  no  more  interested  in  it  than  any  other  witness  (e). 
Patteson,  J.,  in  the  case  we  are  now  considering,  took  the  view 
of  the  defendant's  counsel,  and  made  the  rule  absolute,  saying  that 
he  did  not  think  the  course  of  proceeding  adopted  at  the  trial  was 
proper,  or  consistent  with  the  due  administration  of  justice ;  that 
the  evidence  of  the  attorney  ought  not  to  have  been  received  ;  and 
that,  having  been  received,  there  ought  to  be  a  new  trial.  In  a 
subsequent  case  of  Dunn  v.  Packwood,  also  in  the  Bail  Court  (/), 
a  rule  for  a  new  trial  was  moved  for,  on  the  ground  that  the 
plaintiff's  attorney  had  acted  as  an  advocate  in  the  cause,  and  had 
then  irregularly  given  evidence  as  a  witness.  On  showing  cause, 
the  case  of  Stones  v.  Byron  was  referred  to,  but  sought  to  be  dis- 
tinguished in  this  way,  that,  in  the  case  then  under  consideration,  the 
attorney  simply  opened  his  client's  case  and  then  presented  himself 
as  a  witness,  and  did  not  comment  on  the  evidence  offered  by  the 
other  party,  as  was  done  in  Stones  v.  Byron.  Erie,  J.,  however, 
made  the  rule  absolute,  saying,  "  I  think  it  a  very  objectionable 
proceeding  on  the  part  of  an  attorney  to  give  evidence  when  acting 
as  advocate  in  the  cause."  In  the  report  in  the  Bail  Court  Eeports, 
he  is  said  to  have  added,  "  This  principle  was  acted  on  by  the  late 
Lord  Tenterden,  and  I  think  it  is  sound."  It  will  be  observed  that 
both  these  cases  are  the  decisions  of  single  judges,  whose  language 
falls  short  of  laying  down  as  a  universal  rule  that,  under  no  circum- 
stances whatever,  can  counsel  or  an  advocate  be  examined  as  a 
witness  in  a  cause  in  which  he  is  acting  as  such.  It  would,  we 
apprehend,  be  difficult  to  support  such  a  position  ;  for  there  are 
cases  in  which  the  advocate  might  be  the  sole  repository  of  the  most 
important  evidence.  And  it  is  no  answer  to  this  to  say,  that  if 
aware  of  that  fact  he  ought  to  decline  to  act  professionally  in  the 
cause ;  for  it  not  unfrequently  happens,  especially  in  criminal 
courts,  that  facts  bearing  most  powerfully  on  the  issue  appear 
relevant  in  the  course  of  a  trial,  though  at  its  commencement  it 
was  impossible  to  foresee  their  relevancy.  Suppose  an  indictment 
for  a  murder  at  A.,  to  which  the  defence  set  up  is  a  false  alibi, — 
e.g.,  that  the  accused  was  on  that  day  and  hour  in  a  certain  room 
in  a  certain  house  at  B. ;  the  counsel  for  the  prosecution  may  have 

(e)  2  Kol.  Abr.  685,  "Testimonies."  pi.       nom.  Deane  v.  Pack-wood,  4  D.  &  L.  395, 
5  ;  E.  v.  Brice,  2  B.  &  A.  606.  n.  (b) ;  Hil.  1847. 

(/)  11  Jur.  242 ;  1  B.  C.  R.  312  ;  s.  c. 
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been  alone  in  that  room  at  that  day  and  hour,  and  may  know  of 
his  own  knowledge  that  the  accused  was  not  then  there ;  could  his 
evidence  be  excluded  ? 

These  cases,  however,  of  Stones  v.  Byron  and  Dunn  v.  Packwood, 
taken  at  the  strongest,  only  show  that  an  advocate  is  not  a  compe- 
tent witness  for  his  client,  and  leave  untouched  the  question  whether 
he  is  competent  for  the  other  side.  Now  it  would  be  very  dangerous 
to  allow  a  party  who  knows  that  important,  perhaps  the  only  impor- 
tant, evidence  against  him  will  be  given  by  an  advocate,  to  shut 
that  person's  mouth  by  retaining  him  as  his  counsel ;  and  if  it  be 
said  that  no  counsel  should  accept  the  retainer  under  such  circum- 
stances, the  answer  is,  that  the  question  is  not  what  the  honour  of 
the  bar  exacts,  but  what  the  law  will  allow.  Professional  privileges 
may  be  abused,  and  the  supposed  impeccability  of  every  member  of 
a  numerous  profession  is  an  unsafe  basis  of  legislation.  Besides, 
it  may  be  as  well  to  remark,  that  under  the  old  law,  previous  to  the 
Evidence  Act,  1843,  6&  7  Viet.  c.  85,  when  an  interest  in  the  event 
of  the  suit  was  ground  for  the  rejection  of  a  witness,  the  rule  did 
not  apply  to  a  case  where  the  interest  was  fraudulently  acquired 
in  order  to  create  incompetency  (g) . 

§  185.  Nor  is  this  matter  so  barren  of  authority  as  appears  to 
have  been  assumed  in  the  two  cases  decided  in  the  Bail  Court. 
In  Bacon's  Abridgment,  Evidence,  A.  3,  it  is  said,  "  The  incon- 
veniency  would  be  very  great,  if  a  counsel  were  not  at  all  to  be 
made  use  of  as  a  witness  ;  for  by  this  means  every  such  person's 
evidence  may  be  taken  off  by  giving  him  a  fee."  In  Cuts  v.  Picker- 
iiuj  (li)  the  court  laid  down  obiter  that  with  respect  to  competency 
to  bear  testimony  the  same  law  was  of  an  attorney  or  counsel. 
And  Sir  John  Hawles,  in  his  observations  on  the  State  Trials  in 
1  Jac.  II.  (i),  tells  us,  "Every  man  knows  that  a  counsel  has  been 
enforced  to  give  evidence  against  his  client,  provided  it  be  not  of  a 
secret  communication  to  him  by  his  client."  The  same  is  stated  in 
the  book  called  "  Trials  per  Pais  "  (k)  ;  and  in  the  cases  of  Waldron 
v.  Ward  (I)  and  Sparke  v.  Middleton  (m),  counsel  who  had  been 
employed  by  a  party  were  examined.  There  can  be  no  doubt  that 
to  call  an  advocate  in  the  cause  as  a  witness  is  most  objectionable 
and  should  be  avoided  whenever  possible.  But  we  apprehend  that 
a  judge  has  no  right  in  point  of  law  to  reject  him ;  although,  if  the 
court  above  were  of  opinion  that,  under  all  the  circumstances,  any 
practical  mischief  had  resulted  from  the  reception  of  such  a  witness, 

(g)  Ph.  &  Am.  144.  (k)  Page  385. 

(ft)  1  Ventr.  197.  (I)  Sty.  449. 

K)  11  How.  St.  Tr.  459.  (m)  1  Keb.  505.  See  also  Mar.  83.  pi.  136. 


PART   I.]  WITNESSES.  173 

they  might,  in  their  discretion,  grant  a  new  trial,  if  not  as  matter 
of  right,  at  least  as  matter  of  judgment. 

§  186.  These  views  are  confirmed  by  the  case  of  Cobbett  v. 
Hudson  («).  After  the  Evidence  Act,  1851,  14  &  15  Viet.  c.  99, 
had  allowed  parties  to  a  suit  to  be  witnesses,  it  became  clear  that — 
inasmuch  as  all  persons  who  sue  or  defend  in  a  court  of  justice  may, 
if  so  disposed,  conduct  their  own  causes  without  legal  assistance — 
the  question  whether  a  person  who  so  conducts  his  own  cause  can 
also  be  a  witness  in  it  must  soon  present  itself  for  decision ;  and 
the  point  at  length  arose  in  the  case  referred  to.  At  the  trial 
before  Lord  Campbell,  C.  J.,  the  plaintiff,  who  sued  in  fornm  pauperis, 
conducted  his  cause  in  person.  The  Lord  Chief  Justice  told  him 
that  if  he  addressed  the  jury  as  an  advocate,  he  could  not  be  per- 
mitted to  give  evidence  as  a  witness.  The  plaintiff  elected  to  act  as 
advocate,  and  not  as  a  witness.  A  verdict  having  been  given  for 
the  defendant,  a  rule  was  obtained  for  a  new  trial,  on  the  ground 
that  the  above  ruling  was  erroneous.  This  rule  was  argued  before 
Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Erie,  JJ. ;  and 
the  following  considered  judgment  was  delivered  : — 

"  We  are  of  opinion  that  the  rule  for  a  new  trial  should  be 
made  absolute,  on  the  ground  that  the  plaintiff  was  improperly 
told  that  he  could  not  be  permitted  to  address  the  jury  as  his  own 
advocate,  without  agreeing  to  waive  his  right  to  be  examined 
as  a  witness  in  his  own  behalf.  We  are  fully  aware  of  the 
inconvenient  consequences  which  must  follow,  from  a  party  to 
a  suit  being  alternately  during  the  trial  advocate  and  witness; 
and  we  express  our  strong  disapprobation  of  such  a  practice. 
But  we  cannot  say  that  the  judge  at  nisi  prius  has  at  present 
sufficient  authority  to  prevent  it.  Before  the  Evidence  Act, 
1851,  14  &  15  Yict.  c.  99,  the  party  had  a  right  to  conduct 
his  own  cause  in  person,  although  he  could  not  be  his  own 
witness  ;  and  by  that  statute  (sect.  2)  he  is  rendered  '  competent 
and  compellable  to  give  evidence '  as  a  witness,  without  any 
abridgment  of  his  former  right  to  act  as  his  own  advocate.  We 
must  be  careful  that  we  do  not  abridge  the  rights  conferred  on 
suitors  by  common  or  statute  law,  while  we  are  acting  merely  on 
views  of  policy  and  expediency,  with  respect  to  which  different 
judges  may  form  different  opinions.  It  was  stated  at  the  trial  that 
verdicts  had  several  times  been  set  aside,  on  the  sole  ground  that 
the  same  person  had  been  permitted  to  act  as  advocate  and  to  be 
examined  as  a  witness ;  but  when  the  cases  alluded  to  are  examined, 

(>0  i  Ell.  &  Bl.  11. 
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it  will  be  found  that  the  rigid  rule  contended  for  is  not  laid  clown  in 
them.  In  Stones  v.  Byron,  4  D.  £  L.  493,  upon  a  trial  before  the 
sheriff,  an  attorney  having  addressed  the  jury  as  advocate  for  the 
plaintiff,  and  then  been  examined  as  a  witness  for  him,  Patteson,  J., 
observed :  '  I  must  say  that  I  do  not  think  that  such  a  course  of 
proceeding  is  proper,  or  consistent  with  the  due  administration 
of  justice.  It  seems  to  me,  therefore,  that  his  evidence  ought  not 
to  have  been  received,  and  having  been  received,  that  there  ought 
to  be  a  new  trial.'  But  there  the  evidence  had  been  received  after 
the  defendant's  case  was  closed,  and  after  the  plaintiff's  advocate 
had  replied ;  and  this  irregularity,  testifying  that  the  under-sheriff 
who  presided  was  unduly  influenced,  appears  to  have  been  a  ground 
of  the  decision.  In  Deane  v.  Packicood,  4  D.  &  L.  395,  note  b 
(very  shortly  reported  in  a  note  to' Stones  v.  Byron,  4  D.  &  L.  393), 
which  was  likewise  a  trial  before  the  sheriff,  the  plaintiff's  attorney, 
after  addressing  the  jury  as  advocate,  was  examined  as  a  witness ; 
Erie,  J.,  granting  a  new  trial  on  this  ground,  but  without  laying 
down  a  general  rule  on  the  subject,  or  professing  to  extend  the 
authority  of  Stones  v.  Byron.  In  R.  v.  Brice,  2  B.  &  A.  606,  it 
was  laid  down  that,  on  the  trial  of  an  indictment  for  perjury,  the 
prosecutor  shall  not  be  admitted  to  address  the  jury;  the  court 
observing,  '  the  prosecutor  may  be  and  generally  is  a  witness ;  and 
it  is  very  unfit  that  he  should  be  permitted  to  state,  not  upon  oath, 
facts  to  the  jury  which  he  is  afterwards  to  state  to  them  on  his 
oath.'  But  there  the  king  was  to  be  considered  the  party  ;  and  the 
private  prosecutor  had  no  right  to  address  the  jury,  even  if  he 
waived  his  right  to  be  examined  as  a  witness.  It  was  said,  at  the 
trial  of  this  cause,  that  since  the  late  Evidence  Act  (14  &  15  Viet. 
c.  99)  passed,  it  had  been  decided,  both  before  the  Chief  Justice  of 
the  Common  Pleas,  and  the  Chief  Baron  of  the  Exchequer,  that  a 
party  cannot  be  permitted  to  act  as  his  own  advocate  and  to  be 
examined  as  his  own  witness ;  but  after  diligent  inquiry,  no  such 
decision  can  be  discovered.  The  validity  of  the  rule  contended  for, 
is  placed  on  the  authority  of  the  judge  at  nisi  prius,  to  regulate  the 
procedure  in  a  way  that  may  be  most  conducive  to  the  investigation 
of  truth;  and  the  instance  was  referred  to  of  an  order  for  the 
witnesses  to  leave  the  court,  with  an  intimation  that  any  witness 
who  remains  in  court,  or  returns  into  court  before  he  is  called, 
shall  not  be  examined.  But  the  judge  must  be  governed  by 
established  practice  and  the  general  rules  of  law.  With  respect  to 
ordering  the  witnesses  out  of  court,  although  this  is  clearly  within 
the  power  of  the  judge,  and  he  may  fine  a  witness  for  disobeying 
this  order,  the  better  opinion  seems  to  have  been  that  his  power  is 
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limited  to  the  infliction  of  the  fine,  and  that  he  cannot  lawfully 
refuse  to  permit  the  examination  of  the  witness ;  see  Cook  v. 
Ncthercote,  6  C.  &  P.  741;  Thomas  v.  David,  1  Id.  350;  R.  v. 
Colley,  1  Moo.  &  Mai.  329.  We  may  hope  that,  without  any 
positive  rule  against  a  party  addressing  the  jury,  and  being 
examined  as  a  witness  on  oath  on  his  own  behalf,  a  practice  so 
objectionable  is  not  likely  to  spring  up ;  for  it  is  not  only  contrary 
to  good  taste  and  good  feeling,  but,  as  it  must  be  revolting  to  the 
minds  of  the  jury,  it  will  generally  be  injurious  to  those  who 
attempt  it.  In  such  a  case  as  the  present  there  is  not  the  smallest 
colour  for  resorting  to  it ;  for  the  plaintiff,  suing  in  forma  pauperis, 
had  counsel  assigned  to  him,  who  must  be  supposed  to  have  been 
ready  to  support  at  the  trial  the  certificate  he  had  given,  that  the 
plaintiff  had  a  good  cause  of  action  ;  and  an  offer  was  freely  made 
to  the  plaintiff  to  postpone  the  trial  till  the  attendance  of  this 
gentleman  could  be  procured.  If  the  practice  does  gain  ground  to 
a  degree  seriously  injurious  to  the  due  administration  of  justice, 
the  legislature  may  interfere,  or  the  judges,  under  the  authority 
vested  in  them,  may  make  a  general  order  whereby  it  may  be 
prevented  in  future.  But,  as  the  law  now  stands,  we  think  the 
judge  at  nisi  prius  exceeded  his  authority,  in  refusing  to  allow  the 
plaintiff  to  be  examined  as  a  witness  on  oath  after  addressing  the 
jury  as  an  advocate;  and  that  upon  a  new  trial  he  must  be 
permitted  to  do  both  if  he  shall  be  so  inclined." 

The  rule  for  a  new  trial  was  accordingly  made  absolute. 

"Whatever  may  be  the  law  however  as  to  counsel  (or  solicitor 
acting  as  advocate)  giving  evidence  for  or  against  his  own  client 
before  the  tribunal  before  which  he  appears  as  advocate,  there 
seems  to  be  no  doubt  that  such  evidence  may  be  given  before 
another  tribunal  to  explain  what  happened  on  a  previous  action. 
It  is  clear  law,  that  where  acting  upon  general  instructions  given 
by  a  client  to  his  counsel  to  compromise  a  litigation,  counsel 
consents  to  a  compromise  under  a  mistake,  such  as  where,  intending 
to  concede  one  thing,  he  inadvertently  concedes  another,  or  where 
the  counsel  on  both  sides  are  not  ad  idem,  neither  the  counsel  nor 
the  client  is  bound  by  the  compromise,  and  the  Court  will  set 
it  aside.  This  was  the  rule  acted  upon  by  the  Court  of  Appeal 
in  Hickman  v.  Berens  (o),  in  which,  and  in  two  other  recent 

(o)  Hickman   v.  Btrens  [1895],  2  Ch.  which  had  been  compromised  on  the  terms 

638;     73    L.    T.    323  — C.    A.    reversing  that  1,0007.  was  to  be  paid  to  the  plaintiff, 

Kekewich,  J.  ;  and  see  Law  Times  Xews-  and  200/.  to  her  solicitor  for  costs,  coupled 

paf.er  for  March  23rd,  1895,  98  L.  T.  409,  in  with  undertakings  that  the  plaintiff  should 

connection  with  Kempshall  v.  Holland,  an  not  molest  the  defendant,  and  that  she 

action  for  breach  of  promise  of  marriage,  should  give  up  his  letters. 
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cases  (p),  the  court  acted  on  statements  of  counsel.  But  the 
mode  of  taking  the  evidence  has  varied.  In  Hickman  v.  Berens 
counsel  was  briefed  and  made  a  statement  on  which  he  was  not 
questioned ;  in  Kcmpsliall  v.  Holland  counsel  attended  the  court 
with  a  written  statement  on  which  he  was  questioned  without 
being  sworn ;  and  in  Wilding  v.  Sanderson  counsel,  although 
Byrne,  J.  was  willing  to  accept  their  unsworn  statement,  upon  a 
suggestion  by  counsel  for  the  plaintiff  that  in  the  event  of  the 
case  going  before  a  higher  tribunal,  unsworn  evidence  might  be 
rejected,  were  duly  sworn,  and  examined  standing  up  in  their 
robes  in  their  places  at  the  bar.  Looking  to  the  dictum  of 
Lord  Esher  in  Kempshall  v.  Holland  that  the  court  would  never 
admit  an  affidavit  in  these  cases,  but  trusted  to  the  honour  of 
counsel,  it  is  submitted  that  an  unsworn  statement  is  generally 
sufficient,  but  also  that  in  most  cases  such  statement  should  be 
in  writing  read  from  to  the  court  by  counsel  himself,  and  that  in 
some  few  cases  (to  be  decided  by  the  judge  at  the  trial),  such 
statement  should  also  be  sworn. 

§  187.  Next,  as  to  the  case  of  jurors.  It  is  fully  settled  that  a 
juryman  may  be  a  witness  for  either  of  the  parties  to  a  cause  which 
he  is  trying  (q).  And  it  is  essential  that  this  should  be  so,  as 
otherwise  persons  in  possession  of  valuable  evidence  would  be 
excluded  if  placed  on  the  jury  panel,  and  might  even  be  fraudu- 
lently placed  there  for  the  purpose  of  excluding  their  testimony. 
But  here  an  important  distinction  must  be  borne  in  mind;  viz.,  the 
difference  between  general  information  and  particular  personal 
knowledge.  A  writer  on  this  subject  states  the  rule  thus  (r) :  "It 
is  now  perfectly  settled  that  a  juror  cannot  give  a  verdict  founded 
on  his  own  private  knowledge  ;  for  it  could  not  be  known  whether 
the  verdict  was  according  to  or  against  the  evidence  ;  it  is  very 
possible  that  the  private  grounds  of  belief  might  not  amount  to 
legal  evidence.  And  if  such  evidence  were  to  be  privately  given  by 
one  juror  to  the  rest,  it  would  want  the  sanction  of  an  oath,  and  the 
juror  would  not  be  subject  to  cross-examination.  If,  therefore,  a 
juror  know  any  fact  material  to  the  issue,  he  ought  to  be  sworn  as 

(2))  \\iKempsliallv.Holland,  14  R.  336  (r)  The  law   is  the  same  in  America. 

— C.  A.,  and  in    Wilding  v.  Sanderson,  76  Dunbar  v.  Parks,  2  Tyler,  217  ;  Slat''  v. 

L.  T.  346  (Byrne,  J.).  Powell,  2  Halsted  (N.  J.),  L.  244  ;  Hawser 

(q)  2    Hawk.     P.     C.     c.     46,     s.    17;  v.  Com.,  51  Pa.  St.  332 ;  McKain  v.  Love, 

R.    v.   Reading,    7    How.    St.    Tr.    267;  2  Hill  (S.  C.),  506  ;  Foster's  Will,  34  Mich. 

E.  v.  Heath,   18  Id.   123  ;  Sennet  v.    The  21,  ace.  ;  1  Stark.  Ev.  542,  3rd  Ed.  ;  Id. 

Hundred  of  Hartford,  Sty.  233  ;  JR.  v.  fiosser  816,  4th  Ed. 
7  C.  &  P.  648  ;  Manley  v.  Shaw,  Car.  &  M. 
361. 
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a  witness,  and  is  liable  to  be  cross-examined  ;  and  if  he  privately 
state  such  facts,  it  will  be  a  ground  of  motion  for  a  new  trial." 
This  distinction  is  well  illustrated  by  the  following  cases.  In  II.  v. 
Eosser  (s),  the  accused  was  indicted  for  stealing,  in  a  dwelling- 
house,  a  watch  and  seals,  alleged  to  be  of  the  value  of  71. ;  and  a 
witness  for  the  prosecution  having  swTorn  that  the  property  in  his 
opinion  was  worth  that  sum,  the  jury,  after  the  summing-up, 
inquired  if  they  were  at  liberty  to  put  a  value  on  the  property 
themselves.  To  this  Yaughan,  J.,  answered,  "If  you  see  any 
reason  to  doubt  the  evidence  on  the  subject,  you  are  at  liberty  to  do 
so.  Any  knowledge  you  may  have  on  the  subject  you  may  use. 
Some  of  you  may  perhaps  be  in  the  trade."  And  Parke,  B.,  added, 
"If  a  gentleman  is  in  the  trade,  he  must  be  sworn  as  a  witness. 
That  general  knowledge  which  any  man  can  bring  to  the  subject 
may  be  used  without ;  but  if  it  depends  on  any  knowledge  of  the 
trade,  the  gentleman  must  be  sworn."  And  in  Mauley  v.  Shaic  (t), 
which  was  an  action  against  the  acceptor  of  a  bill  of  exchange,  after 
the  handwriting  of  the  defendant  had  been  proved,  one  of  the  jury, 
on  looking  at  the  bill,  said  that  the  stamp  was  a  forgery,  and 
stated  to  the  court  that  several  respectable  houses  had  been  found 
in  possession  of  forged  stamps  to  a  great  amount :  on  which 
Tinclal,  C.  J.,  said,  "  The  gentleman  of  the  jury  who  says  that 
the  stamp  is  a  forgery  should  be  sworn  as  a  witness,  to  give 
evidence  to  his  brother  jurors  before  they  can  act  upon  his  opinion ;  " 
and  told  the  juryman  that,  if  he  thought  proper,  he  might  be  sworn 
and  examined  as  a  witness  to  prove  the  forgery.  The  juryman 
declining  this,  and  there  being  no  other  evidence,  the  judge 
directed  a  verdict  for  the  plaintiff. 

§  188.  Lastly,  with  respect  to  judges.  Notwithstanding  the 
language  attributed  to  Gascoigne,  C.  J.,  on  this  subject  (it),  it  is 
clearly  no  objection  to  the  competency  of  a  witness  that  he  is  named 
as  a  judge  in  the  commission  under  which  the  court  is  sitting  (.r). 
But  a  distinction  has  been  taken  with  respect  to  the  judge  who  is 
actually  trying  the  cause  (y)  ;  and  it  may  be  observed  that  on  the 
trial  of  one  of  the  regicides  in  1660,  when  two  of  the  members  of 
the  commission  came  down  from  the  bench  to  give  evidence,  they 
did  not  return  to  it  until  after  that  trial  was  concluded  (z) ;  this, 

(*)  7  C.  &  P.  648.  12  ;  Observations  of  Sir  J.  Hawles,  11  How. 

(0  Car.  &  M.  361.  St.  Tr.  459. 

(u)  P.  7  H.  IV.  41  A.  and  see  Plowd.  (y)  Tayl.  Ev.    §  1244  ;    1   Greenl.   Ev. 

§  364,  7th  Ed. 

(z)  2  Hawk.  P.  C.   c.  46,   §  17  ;  Bae.  (.-)  Ii.  v.  Hacker,  J.  Kely.  12. 
Abr.  Ev.  (A.  2) ;    1L  v.  Hdcker,  J.  Kely. 

B.E.  12 
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however,  may  have  been  matter  of  taste  and  feeling.  When  a 
nobleman  is  tried  by  the  House  of  Lords,  any  of  the  peers  is  a 
competent  witness  (a) ;  but  then,  on  such  occasions,  each  peer  sits 
in  the  capacity  both  of  judge  and  juryman.  The  objection,  if  it  be 
one,  to  the  competency  of  the  judge  who  presides  at  the  trial  rests, 
not  on  the  ground  of  his  having  to  form  a  judgment  on  the  case, — 
this  argument  would  exclude  the  juryman, — but  on  one  analogous 
to  that  urged  against  the  competency  of  counsel ;  viz.,  the  difficulty 
which  the  jury  would  have  in  discriminating  between  his  testimony, 
and  his  direction  to  them  on  matters  of  law,  or  his  comments  on 
the  evidence  given  by  other  witnesses ;  to  which  the  same  answer 
presents  itself ;  namely,  that  the  presiding  judge  may  be  the  sole 
depository  of  important  evidence,  the  relevancy  of  which  to  the 
issue  raised  cannot  even  be  suspected  until  the  case  is  gone  into. 
Besides,  the  litigant  parties  have  no  voice  whatever  in  the  selection 
of  the  judge,  and  cannot  challenge  him,  either  peremptorily  or  for 
cause.  Sir  John  Hawles,  in  the  observations  to  which  we  have 
already  referred,  says  (b) :  "  Every  man  knows  that  a  judge  in  a 
civil  matter  tried  before  him  has  been  enforced  to  give  evidence, 
for  in  that  particular  a  judge  ceases  to  be  a  judge,  and  is  a  witness ; 
of  whose  evidence  the  jury  are  the  judges,  though  he  after  reassume 
his  authority,  and  is  afterwards  a  judge  of  the  jury's  verdict." 
There  can  be  no  doubt,  however,  that  if  a  judge  gives  evidence  he 
must  be  sworn,  and  be  examined  and  cross-examined  like  any  other 
witness. 

As  for  a  judge  who  is  neither  trying  the  cause  nor  named  in  the 
commission,  it  has  been  said  to  be  doubtful  whether  he  is  com- 
pellable  to  testify  anything  which  came  to  his  knowledge  as  judge  (c), 
but  he  seems  to  be  a  competent  witness,  although  this  also  has 

(a)  Lord  Stafford's  case,  7  How.  St.  Tr.  (Duke  of)  v.  Metropolitan  Board  of  Works, 
1384,  1458,   1552;   Earl  of  Macdcsfield' s  infra.     See  also  R.  v.  Harvey,  8  Cox,  C.  C. 
case,  16  Id.  1252,  1391.  at  p.  103,  where   Byles,  J.,  said,  "that  if 

(b)  11  How.  St.  Tr.  459.  he  were  to  be  subpcenaed  to  produce  his 

(c)  Steph.   Dig.,    art.  Ill,  citing  E.  v.  notes,  he  would  refuse  to  appear,  but  that 
Gazard,    8    C.    &   P.    595.      In   this  case  the  same  objection  was  not  applicable  to 
Patteson,  J.,  advised  a  grand  jury  not  to  the  judges  of  the  inferior  courts."      The 
examine  a  chairman  of  quarter  sessions  as  public   inconvenience    of    withdrawing    a 
to  what  a  person  testified  in  a  trial  in  his  judge  from  his  own  court  would  seem  to 
court.    "  With  respect  to  those  who  fill  the  be  a  strong  argument  against  compelling 
office  of  judges,  it  has  been  felt  that  there  him  to  give  oral  testimony.     The  case,  if 
are  grave  objections  to  their  conduct  being  civil,  would  seem  to  be  one  for  the  appli- 
made  the  subject  of  cross-examination  and  cation  of  Order  XXXVII.  Rule  1,  which 
comment,   and  as  everything  which   they  allows  examination  by  interrogatories  of  a 
can  properly  prove  can  be  proved  by  others,  witness  whose  attendance  in  court  ought 
the   courts    of  law    discountenance,    and  for  some  sufficient  reason  to  be  dispensed 
I  think   I   may  say  prevent,  their  being  with. 

examined."     PerCleasby,  B.,  in  Bucdeuch 
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been  doubted.  It  is  hardly  necessary  to  add  that  \vith  regard  to 
things  not  coming  to  his  knowledge  as  judge,  a  judge  is  as  competent 
and  coinpellable  a  witness  as  any  other  person.  Within  the  last 
few  years,  at  least  five  judges  of  the  High  Court  (d)  have  appeared 
as  witnesses. 

It  is  established  beyond  doubt  that  an  arbitrator  may  be  called  as 
a  witness  in  an  action  to  enforce  his  award,  and  may  be  asked  what 
passed  before  him,  and  what  matters  were  presented  to  him  for 
consideration,  but  not  what  passed  in  his  own  mind  when  exercising 
his  discretionary  powers  as  to  the  matters  submitted  to  him  (e). 

(d)  Coleridge,  C.  J.,  when  Lord  Chief  Jessel,  M.  R.,  Denman,  J.,  Pollock,  B., 
Justice  of  England,  before  the  committing  and  Lopes,  J. 

justices  in  the  Furneaux  Frauds  in  1881  :  (e)  Buccleuch  (Duke  of)  v.  Metropolitan 

Board  of  Works,  L.  R.,  5  H.  L.  418. 
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§  189.  "  EXCEPTIONS  to  the  credit  of  the  witness,"  says  Sir 
Matthew  Hale  (a),  "  do  not  at  all  disable  him  from  being  sworn, 
but  yet  may  blemish  the  credibility  of  his  testimony  ;  and  in  such 
case  the  witness  is  to  be  allowed,  but  the  credit  of  his  testimony  is 
left  to  the  jury,  who  are  judges  of  the  fact,  and  likewise  of  the 
probability  or  improbability,  credibility  or  incredibility,  of  the  witness 
and  his  testimony  ;  and  these  exceptions  are  of  that  great  variety 
and  multiplicity  that  they  cannot  easily  be  reduced  under  rules  or 
instances."  They  have  been  immensely  increased  in  consequence 
of  the  Evidence  Acts,  1843,  1851,  and  1853,  6  &  7  Viet.  c.  85, 
14  &  15  Viet.  c.  99,  and  16  &  17  Viet.  c.  83;  as  interest  in  the 
event  of  the  cause  and  infamy  of  character,  which  before  those 
statutes  constituted  objections  to  the  competency  of  a  witness,  may 
now  be  urged  to  the  jury  as  objections  to  his  credit  (6). 

§  190.  "  Witnesses,"  says  Sir  Edward  Coke  (c),  "  ought  to  come 
to  be  deposed  untaught,  and  without  instruction,  and  should  wish 
the  victory  to  the  party  that  right  hath,  and  that  justice  should 
be  administered  ;  and  should  say  from  his  heart, '  Non  sum  doctus, 
nee  instructus,  nee  euro  de  victoria,  modo  ministretur  justitia  '  "  (</). 
This  truly  happy  frame  of  mind  is,  however,  not  always  met  with  ; 
for  there  is  no  possible  interest  or  motive  which  may  not,  under 
some  state  of  circumstances,  taint  the  testimony  of  man  with  false- 
hood or  misrepresentation.  Much  of  course  depends  on  the  physical 
constitution,  and  the  character,  moral  and  religious,  of  the  individual. 
Some  persons  seem  almost  above  any  degree  of  temptation  ;  others, 
who  resist  long,  succumb  at  last ;  others  yield  on  slight  pressure ; 

(a)  2  Hale,  P.  C.  276,  277.  (c)  4  last.  279. 

(b)  On  the  value  of  human  testimony  in  (rf)  See  ace.  Devot.   Inst.  Canon,  lib.  3, 
general,  see  Introduction,  pt.  1.                        tit.  9,  §  xvii.  5th  Ed. 
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and  some  scarcely  wait  to  be  tempted.  To  enumerate  these  interests 
or  motives  would  be  to  enumerate  the  springs  of  human  action  (e) ; 
but  the  following  are  among  the  principal. 

§  191.  First,  then,  of  pecuniary  interest,  as  being  the  most  obvious. 
This  was  formerly  a  ground  of  incompetency  (/)  ;  and  in  order  to 
estimate  its  weight,  the  condition  and  circumstances  in  life  of  the 
witness  should,  if  practicable,  be  ascertained  and  taken  into  con- 
sideration. The  temptation  which  poverty  affords  to  perjury  needs 
little  comment. 

" Jures  licet  et  Samothracum 

Et  nostrorum  aras  ;  contemnere  f ulmina  pauper 
Creditor  atque  deos,  dis  ignoscentibus  ipsis  "  (g). 

"  En  grande  pauvrete  n'y  a  pas  grande  loyaute  "  (A). 

Expressions  like  these,  however,  are,  if  understood  literally,  libels 
on  human  nature  ;  and  the  rich  and  great  are  subject  to  temptations 

of  their  own  (i). 

§  192.  Secondly,  a  powerful  source  of  false  testimony  is  to  be 
found  in  the  relations  between  the  sexes.  Previous  to  the  Evidence 
Act,  1853,  16  &  17  Viet.  c.  83,  husband  and  wife  were  incompetent 
witnesses  for  or  against  each  other,  in  most  civil,  as  they  still  are  in 
most  criminal  cases  (k), — an  exclusion  based,  not  so  much  on  sup- 
posed affection  between  them,  as  on  an  artificial  unity  of  person 
established  by  the  policy  of  the  law.  But  the  existence  of  any  other 
relation  of  this  kind — such  as  that  of  a  man  with  his  kept  mistress, 
&c. — only  goes  to  the  credit  of  a  witness.  Whether  a  man's  wife  or 
his  kept  mistress  is  most  likely  to  bear  false  testimony  in  his  favour 
depends  on  circumstances.  In  the  one  case  there  is,  by  law,  an 
almost  indissoluble  unity  of  person,  accompanied  most  usually  by  a 
unity  of  interest,  but  still  where  affection  may  or  may  not  exist ;  in 
the  other,  the  relation  probably  originated  in  at  least  some  degree  of 
affection  on  the  part  of  the  man ;  but  then  he  may  at  any  moment 
put  an  end  to  it,  which  in  many  instances  would  deprive  a  woman 
of  the  means  of  subsistence,  whose  reputation  has  been  forfeited. 

§  193.  Thirdly,  the  interest  arising  out  of  other  domestic  and 
social  relations.  This  may  have  its  source  either  in  affection,  desire 
of  revenge,  or  a  dread  of  oppression  or  vexation.  In  the  laws  of 
some  countries,  blood  relationship  within  certain  degrees  has  been 

(e)  See  further  on  this  subject.  5  Beiith.  (h)  Bonnier,  Traite  des  Preuves,  §§  190 

Jud.  Ev.  bk.  10,  c.  2  et  seq.  and  320. 
(/)  Supra,  §  134  ct  seq.  (i)  Infra. 

(g)  Juvenal,  Sat.  3,  TV.  144  et  seq.  (k)  See  the  preceding  chapter. 
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made  a  ground  of  incompetency  (I) ;  and  friendship  or  enmity  with 
one  of  the  litigant  parties  may  justly  cause  evidence  to  be  looked  on 
•with  suspicion  (m).  Nor  do  even  these  supply  the  most  efficient 
motives  to  falsehood.  A  parent  in  his  family,  a  military,  eccle- 
siastical, official,  or  feudal  superior  may  often,  without  exposing 
himself  to  danger,  or  even  shame,  inflict  mischief  almost  boundless 
on  those  who  are  subject  to  his  authority.  "  Idonei  non  videntur 
esse  testes,  quibus  imperari  potest,  ut  testes  fiant,"  said  the 
Roman  law(»).  Among  us,  however,  this  only  goes  to  the  credit 
of  the  witness. 

§  194.  Fourthly.  Perjury  is  very  often  committed  to  preserve 
the  reputation  of  the  swearer.  An  example  of  this  may  be  seen  in 
those  cases,  of  frequent  occurrence,  where  the  person  called  as  a 
witness  has,  on  some  former  occasion,  given  a  certain  account  of 
the  transaction  about  which  he  is  interrogated,  and  is  afraid  or 
ashamed  to  retract  that  account. 

§  195.  Fifthly.  The  last  source  of  bias  which  we  shall  notice  is 
the  feeling  of  interest  in  or  affection  for  others.  A.  man  who  belongs 
to  a  body,  or  is  a  member  of  a  secret  society,  governed  by  principles 
unknown  to  the  rest  of  mankind,  comes  before  the  tribunal  loaded 
with  the  passions  of  others  in  addition  to  his  own  (o).  To  this  head 
belong  those  cases  where  mendacious  evidence  is  given  through  the 
sympathy  generated  by  a  similarity  of  station  in  life,  or  a  coinci- 
dence of  social,  political,  or  religious  opinions,  and  the  like.  This 
is  very  frequently  found  in  witnesses  from  the  higher  walks  of 
society,  and  it  is  not  easy  for  a  hostile  advocate  to  deal  with  such 
witnesses, — for  although  it  is  evident  they  are  misleading  the 
tribunal,  their  station  and  demeanour  alike  render  it  unsafe  to  speak 
of  them  as  perjured  (p). 

(I)  Dig.  lib.  "22,   tit.   5,    11.    4   and   5  ;          (o)  Introd.  pt.  1,  §  20. 
Domat,  Lois  Civiles,  part.  1,  liv.  3,  tit.  6,  (y)  "Si   deficietur   numero"  (scil.    tes- 

sect.  3,  §  x.  tium)  "  pars  diversa,  paucitatem  ;  si  aluin- 

(m)  Dig.  lib.  22,  tit.  5,  1.  3  ;  lib.  48,  dabit,  conspirationem  ;  si  bunnies  producet, 

tit.  18,  1.  1,  §§  24  &  25  ;  Doraat,  inloc.  tit.  vilitatem  ;   si  potentes,  gratiam  oportebit 

§§  xi.  and  xii.  incessere."      Quiutil.  Inst.   Orat.    lib.    5, 

(M)  Dig.  lib.  22,  tit.  5,  1.  6.  c.  7. 
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§  196.  ''EEAL  EVIDENCE" — the  evidentia  rei  vel  facti  of  the 
civilians  (a) — means  all  evidence  of  \vhich  any  object  belonging  to 
the  class  of  tilings  is  the  source;  persons  also  being  included  in 
respect  of  such  properties  as  belong  to  them  in  common  with 
things  (b).  Thus  where  an  offence  or  contempt  is  committed  in 
presence  of  a  tribunal,  it  has  direct  real  evidence  of  the  fact.  So 
formerly,  on  an  appeal  of  mayhem,  the  court  would  in  some  cases 
inspect  the  wound,  in  order  to  see  whether  it  were  a  mayhem  or 
not  (c) ;  and  if  the  mayhem  was  obvious,  such  as  striking  off  an 
arm,  &c.,  the  proof  was  both  real  and  direct.  But  in  most  instances 


"  Mascard.  de  Prob.  qusest.  8  ;  Calv. 
Lexic.  Jurid.  ;  and  the  judgment  of  Lord 
Stowell  in  Emiis  v.  Evans,  1  Hagg.  C.  R. 
105. 


(b)  3  Benth.  Jud.  Ev.  26  ;  1  Id.  53. 

(c)  28  Ass.  pi.  5  ;  22  Id.  pL  99  ;  37  Id. 
pi.  9.  See  also  Mascardus  de  Prob.  qmest.  8, 
n.  10. 
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real  evidence  is  only  circumstantial  in  its  nature  (d) ;  i.e.,  evidence 
from  which  the  existence  of  the  principal  fact  is  inferred  by  a  process 
of  reasoning. 

§  197.  Eeal  evidence  is  either  immediate  or  reported  (e).  Immediate 
real  evidence  is,  where  the  thing  which  is  the  source  of  the  evidence 
is  present  to  the  senses  of  the  tribunal  (/).  This  is  of  all  proof 
the  most  satisfactory  and  convincing, — "  Cum  aclsunt  testimonia 
rerum,  quid  opus  est  verbis  "(</), — but,  as  already  stated,  it  is 
rarely  available,  at  least  with  respect  to  principal  facts.  And  so 
sensible  is  the  law  of  its  transcendent  value  that  in  some  cases  the 
production  of  certain  species  of  real  evidence  is  peremptorily  exacted, 
to  the  exclusion  of  all  substitutes.  Thus,  it  is  an  established  rule 
that  a  prisoner  shall  not  be  convicted  of  murder,  "  unless  the  fact 
were  proved  to  be  done,  or  at  least  the  body  be  found  dead  "  (h).  So 
a  coroner's  inquest,  to  ascertain  the  cause  of  the  death  of  a  person 
who  has  died  suddenly,  must  be  held  super  visum  corporis  (/).  So, 
when  a  fine  was  levied,  the  parties  were  required  by  the  ancient 
statute  18  Edw.  1,  st.  4,  Modus  levandi  fines,  to  appear  personally 
before  the  justices,  in  order  that  it  might  be  discerned  by  them  if 
they  were  of  full  age  and  good  memory,  &c.  (k).  And  the  same 
seems  to  hold  in  the  case  of  a  recognisance  (I) ;  which  is  always 
expressed  to  be  entered  into  on  the  personal  appearance  of  the 
party  before  the  justice  who  takes  it  (m).  On  this  principle,  in  a 
great  degree,  rests  the  just  and  sound  rule  of  English  judicature, 
that  the  evidence  of  witnesses  must  in  general  be  given  by  them 
personally  in  open  court, — the  real  evidence  afforded  by  their 
demeanour  being  one  of  the  most  powerful  securities  against  perjury 

(d)  See  1  Benth.  Jud.  Ev.  55  ;  3  Id.  33.       so  as  to   dispense   with   the   necessity  of 

(e)  3  Benth.  Jud.  Ev.  33.  proving  that  the  dead  body  lias  been  found, 
(/)  Where  the  production  of  real  evi-       see  R.  \.  Hiwlmarsh.  2  Leach,  569. 

deuce  in  open  court  would   be  indecent,  (t)  Coroners  Act,  1887,  s.  4,  re-enacting 

the  jury  may  inspect  it  in  private  ;  as  was  21  Edw.  4,  70,  71  ;  'Rex  v.  Fcrrand,  3  B.  & 

done  in  the  case  before  Lord  Hale,  where  Aid.  260  ;  22  R.K.  373. 

a  man  successfully  defended  himself  against  (k)  For  this  reason  a  fine  levied  by  an 

a  charge  of  rape,  by  showing  that  he  had  a  idiot,  lunatic,  &c.  was  good,  for  the  law 

frightful  rupture.     1  Hale,  P.  C.  635,  636.  presumed  that  the  judge  would  not  allow 

See  also  Bonnier,  Traite  des  Preuves,  §  77.  the  party  to  levy  it  unless  he  were  of  sound 

(g)  2  Bulst.  53.     On  this  subject  Mas-  mind.     See  Beverley's  case,  4  Co.  123  b  ; 

cardus  (de   Prob.   qusest.    8,    n.  20),    and  Mansfield's  case,  12  Id.  124  ;  and  the  argu- 

Bonnier  (Traite   des  Preuves,   §  51)  quote  ment  in  Molton  v.  Camroux,  2  Exch.  487. 

the  well-known  lines  from  the  Ars  Poetica  (1)  Bc-cerley's  case,  4  Co.  124  a.     Semble 

of  Horace —  per  Parke,   B.,  in  Motion  v.  Camroux,  2 

"Segnius    irritant    animos    demissa    per  Exch.  487,  493. 

aurem,  (m)  See    the    precedents     in    Dalton's 

Quam  qusesuntoeulissubjectafidelibus."  Country  Justice,    Burn's    Justice   of   the 

(h)  2  Hale,  P.  C.  290.     As  to  what  is  Peace,  &c. 
sufficient  to  prove  "  the  fact "  "to  be  done," 
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and  fraud.  There  are  likewise  instances  where  the  production 
of  real  evidence  is  exacted  by  practice.  Thus  on  an  indictment 
for  larceny,  if  the  stolen  property  has  been  found,  the  court  usually 
insists  on  its  being  produced  before  the  jury ;  although,  when  the 
goods  stolen  are  of  a  perishable  nature,  this  is  of  course  frequently 
impossible ;  neither  would  it  be  required  when  likely  to  be  incon- 
venient or  offensive,  as  where  flesh  stolen  is  in  an  advanced  state 
of  decomposition,  &c.  But  real  evidence  is  often  produced  at 
trials,  when  it  is  not  exacted  by  any  rule  either  of  law  or  practice. 
Valuable  evidence  of  this  kind  is  sometimes  given  by  means  of 
accurate  and  verified  models  (/i),  or  by  what  is  technically  termed 
a  "view;  "  i.e.,  a  personal  inspection  by  some  of  the  jury  of  the 
locus  in  quo, — a  proceeding  allowed  in  certain  cases  by  the  common 
law  (o),  in  criminal  (/>)  as  well  as  in  civil  cases,  and  much  extended 
by  the  statutes  4  Anne,  c.  16,  s.  8 ;  County  Juries  Act,  1825,  6 
Geo.  4,  c.  50,  s.  23  ;  Common  Law  Procedure  Act,  1852,  15  &  16 
Viet.  c.  76,  s.  114,  and  Common  Law  Procedure  Act,  1854,  17  &  18 
Viet.  c.  125,  s.  58 ;  which  authorised  the  court  or  a  judge,  on  the 
application  of  either  party  to  an  action,  to  grant  a  rule  or  order  for 
the  inspection  by  the  jury  or  by  himself  or  by  his  witnesses,  of  any 
real  or  personal  property  the  inspection  of  which  might  be  material 
to  the  proper  determination  of  the  question  in  dispute.  And  now, 
by  "  The  Rules  of  the  Supreme  Court "  (q),  it  is  provided,  that  the 
court  or  a  judge  may,  upon  the  application  of  any  party  to  a  cause 
or  matter,  and  upon  such  terms  as  may  seem  just,  make  any  order 
for  the  detention,  preservation,  or  inspection  of  any  property  or 
thing  being  the  subject  of  such  cause  or  matter,  or  as  to  which  any 
question  may  arise  therein ;  and  for  all  or  any  of  the  purposes 
aforesaid,  may  authorise  any  persons  to  enter  upon  any  land  or 
building  in  the  possession  of  any  party  to  such  cause  or  matter 
or  any  samples  to  be  taken,  or  experiment  tried,  which  may  be 
necessary  or  expedient,  for  the  purpose  of  obtaining  full  information 
or  evidence. 

§  198.  Reported  real  evidence  is,  where  the  thing  which  is  the 
source  of  the  evidence  is  not  present  to  the  senses  of  the  tribunal, 
but  the  existence  of  it  is  conveyed  to  them  through  the  medium 
of  witnesses  or  documents  (r).  This  sort  of  proof  is,  from  its 
very  nature,  less  satisfactory  and  convincing  than  immediate  real 

(-0  It  is  the  same  iu  France.     See  Bon-  (p)  Reg.  v.  Martin,  41  L.  J.,  M.  C.  113. 

nier,  Tfflite  des  Preuves,  §  55.  (q)  R.  S.  C.,  Ord.  LII.  r.  3. 

(o)  F.  X.  B.  123  C.,  123  B.,  184  F.  ;  2  (r)  3  Beuth.  Jud.  Ev.  33. 
Salk.  665  ;  2  Wms.  Sauu-l.  44  a,  n.  4. 
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evidence.  "  To  the  reporting  witness  indeed,  if  his  report  be  true, 
it  was  so  much  immediate,  so  much  pure  real  evidence ;  but  to  the 
judge  it  is  but  reported  real  evidence.  The  distinction  is  far  from 
being  a  purely  speculative  one  ;  practice  requires  to  be  directed  by 
it.  Reported  real  evidence  is  analogous  to  hearsay  evidence,  and 
labours  more  or  less  under  the  infirmities  which  attach  to  that 
modification  of  personal  evidence,  compounded  of  circumstantial 
evidence  and  direct, — of  real  evidence  and  ordinary  personal 
evidence  (evidence  given  in  the  way  of  discourse) ;  it  unites  the 
infirmities  of  both.  The  lights  afforded,  or  said  to  have  been 
afforded,  by  the  real  evidence,  are  liable  to  be  weakened  in 
intensity,  and  altered  in  colour,  by  the  medium  through  which  it 
is  transmitted  "  (s). 

§  199.  Circumstantial  real  evidence  partakes  of  the  nature  of  all 
other  circumstantial  evidence  in  this,  that  the  persuasions  or  infer- 
ences to  which  it  gives  rise  are  sometimes  necessary  and  sometimes 
only  presumptive.  And  as  it  is  in  criminal  proceedings  that  the 
value  and  dangers  of  this  mode  of  proof  are  chiefly  conspicuous, 
we  shall  devote  the  rest  of  this  chapter  to  a  consideration  of  its 
probative  force  and  infirmative  hypotheses  in  those  proceedings. 
By  "  infirmative  fact"  or  "hypothesis"  is  meant  any  fact  or 
hypothesis  which,  while  insufficient  in  itself  either  to  disprove 
or  render  improbable  the  existence  of  a  principal  fact,  yet  tends 
to  weaken  or  render  infirm  the  probative  force  of  some  other  fact 
which  is  evidentiary  of  it  (£). 

§  200.  In  the  case  of  necessary  inferences,  properly  so  called, 
there  can  be  no  infirmative  facts  or  hypotheses.  As  instances,— 
where  a  female  was  found  dead  in  a  room,  with  every  sign  of  having 
met  a  violent  end,  the  presence  of  another  person  at  the  scene  of 
action  was  demonstrated  by  the  bloody  mark  of  a  left  hand  visible 
on  her  left  arm  (u).  And  where  a  man  was  found  killed  by  a  bullet, 
with  a  discharged  pistol  lying  beside  him,  the  hypothesis  of  his 
having  committed  suicide  with  that  pistol  was  negatived  by  proof 
that  the  bullet  which  caused  his  death  was  too  large  to  fit  it  (x). 


(s)  3  Benth.  Jud.  Ev.  34.  (u)  Case  of  Norkott  and  Olivers,  10  Harg. 

(t)  See  3  Benth.   Jud.   Ev.   14.     "Soc-  St.  Tr.  App.  No.  2,  p.  29. 
rates,   who,   professing  to  affirm  nothing,  (x)  Theory  of  Pres.  Proof,  App.  ease  2  ; 

but  to  infirm  that  which  was  affirmed  by  Wills,  Circumst.    Ev.  80,    3rd   Ed.      See 

another,   hath   exactly  expressed  all   the  other  instances  in  Beck's  Mod.  Jurispr.  p. 

forms  of  objection,  fallacy,  and  redargu-  591,  7th  Ed. 
tion ''  :  Bac.  Adv.  Learn,  bk.  2. 
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§  201.  Cases  of  this  kind  are,  however,  of  rare  occurrence,  and 
when  they  do  present  themselves  the  facts  speak  too  plainly  to  need 
comment.  In  the  vast  majority  of  instances,  the  inference  to  which 
a  piece  of  circumstantial  real  evidence  gives  rise,  is  only  -probable  or 
presumptive.  On  charges  of  homicide,  for  instance,  the  nature  of 
the  weapon  with  which  the  fatal  blow  was  given  is  of  the  utmost 
importance  in  determining  whether  malice  existed  or  ought  to  be 
presumed ;  on  charges  of  rape,  the  clothes  worn  by  the  female  at 
the  time  of  the  alleged  outrage,  torn  and  stained,  or  untorn  and 
unstained,  as  the  case  may  be,  afford  a  strong  presumption  for  or 
against  the  charge.  But  physical  coincidences  and  dissimilarities, 
often  of  a  most  singular  kind,  frequently  lead  to  the  discovery 
of  the  perpetrators  of  offences,  or  establish  the  innocence  of 
parties  wrongly  accused.  Several  instances  of  the  former  are 
given  in  Starkia  on  Evidence  (#).  Thus,  in  a  case  of  burglary, 
— where  the  thief  gained  admittance  into  the  house  by  opening 
a  window  with  a  penknife,  which  was  broken  in  the  attempt, 
— part  of  the  blade  was  left  sticking  in  the  window-frame,  and 
a  broken  knife  the  fragment  of  which  corresponded  with  that 
in  the  frame  was  found  in  the  pocket  of  the  prisoner.  So  where 
a  man  was  found  killed  by  a  pistol-shot,  and  the  wadding  in  the 
wound  consisted  of  part  of  a  ballad,  the  corresponding  part  of 
which  was  found  in  the  pocket  of  the  prisoner.  In  another  case 
of  murder,  a  patch  on  one  knee  of  the  prisoner's  breeches  was 
found  to  correspond  with  an  impression  made  in  the  soil  close 
to  the  place  where  the  murdered  body  lay.  In  a  case  of  robbery, 
the  prosecutor,  when  attacked,  struck  the  robber  on  the  face 
with  a  key,  and  a  mark  of  a  key  with  corresponding  wards  was 
visible  on  the  face  of  the  prisoner.  Mascardus  also  relates  an 
instance  where  an  enclosed  ground  set  with  fruit  trees  was  broken 
into  by  night,  and  several  fruits  eaten,  the  rinds  and  fragments  of 
some  of  which  were  found  lying  about.  On  examining  these,  it 
appeared  that  they  had  been  bitten  by  a  person  who  had  lost  two 
front  teeth  ;  and  this  caused  suspicion  to  fall  on  a  man  in  the 
neighbourhood  who  had  lost  two  front  teeth,  and  who,  on  being  taxed 
with  the  theft,  confessed  his  guilt  (z).  In  some  cases,  also,  the  fact 
of  the  accused  being  left-handed  becomes  an  adminiculum  of  evidence 
against  him ;  i.e.,  when  surrounding  circumstances  show  that  the 
offence  must  have  been  perpetrated  by  a  left-handed  person  (a) .  Few 
things  have  led  to  the  detection  of  more  forgeries  than  the  Anno 

(y)  1  Stark.  Ev.  56'2,  3rd  Ed.  ;  844,  4th  (a)  See  the  case  of  William  Richardson, 

Ed.  Appendix,  No.  I.  ;  and  Patch's  case,  Beck, 

i :    Mascard.  de  Prob.  r^uest.  8,  n.  28.  Med.  Jurispr.  583,  7th  Ed. 
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Domini  water-mark  on  paper ;  and  in  one  old  case  a  criminal  design 
was  detected  by  a  letter  purporting  to  have  come  from  Venice  being 
written  on  paper  made  in  England  (/;). 

Strong,  however,  as  coincidences  and  dissimilarities  of  this  nature 
undoubtedly  are,  we  must  be  careful  not  to  attribute  to  them,  when 
standing  alone,  a  conclusive  effect  in  all  cases.  Just  let  it  be 
remembered  that  the  men  who  were  found  in  possession  of  the  broken 
knife  and  the  fragment  of  the  ballad  (the  latter  especially)  might 
have  picked  them  up  where  they  had  been  thrown  by  the  real 
criminals ;  that  the  person  the  print  of  whose  knee  was  visible  on  the 
soil  near  the  murdered  corpse  might  have  been  a  passer-by  who 
knelt  down  to  see  if  life  wTere  really  extinct,  or  to  render  assistance 
to  the  sufferer  ;  that  the  having  lost  front  teeth,  or  being  left-handed, 
are  not  very  uncommon,  add  to  which,  that  some  persons  are  what 
is  called  "  ambi-dextrous," — i.e.,  can  use  both  hands  with  equal 
facility  (c) ;  that  the  Anno  Domini  water-mark  on  paper  is  by  no 
means  infallible,  the  year  being  often  anticipated  by  the  manufac- 
turer ((?) ;  that,  in  the  present  age  of  the  world  at  least,  a  person 
writing  at  Venice  on  a  sheet  of  paper  brought  or  imported  from 
England,  is  scarcely  improbable  ;  and  that  even  the  impression 
made  on  the  face  by  the  key  might  have  been  caused  by  a  blow 
from  the  same  or  a  similar  key  at  some  other  time  (e),  or  might 
possibly  be  a  natural  mark.  An  excellent  instance  of  how  closely 
the  propensity  to  run  after  coincidences  ought  to  be  watched,  is 
presented  by  the  case  of  one  Fitter,  who  was  indicted  at  the 
Warwick  assizes  of  1834  for  the  murder  of  a  female.  He  was  a 
shoemaker ;  and  his  leather  apron  having  on  it  several  circular 
marks,  made  by  paring  away  superficial  pieces,  it  was  supposed  that 
they  had  been  removed  as  containing  spots  of  blood ;  whereas  it 
was  satisfactorily  proved  in  his  defence  that  he  had  cut  them  off  for 
plasters  for  a  neighbour  (/). 

It  is  when  taken  in  connection  with  other  evidence  that  physical 
coincidences  and  dissimilarities  are  chiefly  valuable ;  and  then  they 
certainly  press  with  fearful  weight  on  a  criminal.  But  if  their 
presence  is  powerful  for  conviction,  their  absence  is  at  least  equally 
powerful  for  exculpation.  Sir  Matthew  Hale  relates  a  remarkable 
instance  of  a  man  who  rebutted  a  charge  of  rape  by  showing  that 
he  laboured  under  a  frightful  rupture  which  rendered  sexual  inter- 
course almost,  if  not  absolutely  impossible  (y).  This  is,  however, 


(b)  Moore,  817.  (c)  Goodeve,  Evicl.  29. 

(c)  Tayl.  Med.  Jurisp.  230,  3rd  Ed.  (/)  Wills,  Circ.  Ev.  128,  3rd  Ed. 
(rf)  Wills,   Circ.   Ev.   29  and   114,  3rd          (g)  1  Hale,  P.  C.  635,  636. 

Ed. 
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an  old  case ;  and  should  a  similar  one  now  occur,  the  perfection 
which  the  manufacture  of  trusses  has  attained  in  modern  times 
would  be  an  infirmative  circumstance  not  to  be  overlooked. 

§  202.  The  infirmative  hypotheses  affecting  real  evidence,  how- 
ever, present  a  subject  of  too  much  importance  to  be  dismissed 
with  a  cursory  notice.  Considered  in  the  abstract,  real  evidence, 
apparently  indicative  of  guilt,  may  be  indebted  for  its  criminative 
shape  to  accident,  forgery,  or  the  lawful  action  of  the  accused.  Here 
it  must  not  be  forgotten  that  sometimes  the  most  innocent  men 
cannot  explain,  or  give  any  account  whatever,  of  facts  which  seem 
to  criminate  them  ;  and  the  experience  of  almost  every  person  will 
supply  him  with  instances  of  extraordinary  occurrences,  the  cause 
of  which  is,  to  him  at  least,  completely  wrapped  in  mystery. 

1°.  Accident.  The  appearance  of  blood  on  the  clothes  of  an  accused 
or  suspected  person  may  be  explained  by  his  having,  in  the  dark, 
come  in  contact  with  a  bleeding  body  (/<).  Under  this  head  come 
those  cases  where  the  appearance  is  the  result  of  irresponsible 
agency  ;  as  where  the  act  has  been  done  by  a  party  in  a  state 
of  somnambulism  (/) ;  or  as  in  the  case  of  the  unfortunate  person 
in  France  who  was  executed  as  a  thief,  on  the  strength  of  a  number 
of  articles  of  missing  silver  having  been  found  in  a  place  to  which 
he  alone  had  access,  and  which  were  afterwards  discovered  to 
have  been  deposited  there  by  a  magpie  (k). 

§  203.  2°.  There  is  no  subject  in  the  whole  range  of  judicial 
proofs  which  demands  more  anxious  attention  than  the  forgery 
of  real  evidence.  It  is  in  some  degree  analogous  to  the  subornation 
of  personal  evidence,  being  an  attempt  to  pervert  and  corrupt  the 
nature  of  things  or  real  objects,  and  thus  force  them  to  speak 

(h)  See  the  case  of  Jonathan  Bradford,  during  the  day  slept  together  at   night. 

Theory  of  Pres.  Proof,  Appendix,  case  7.  One  ot  them  was  renewing  the  chase  in  his 

In  Chambers'*  Edinburgh  Journal  also,  for  dream,  and  imagining  himself  present  at 

llth   March,    1837,  there  is  a  case  where  the  death  of  the  stag,  cried  out,  "I'll  kill 

part  of  the  evidence  against  a  man  charged  him,  I'll  kill  him  ! "     The  other,  awakened 

witli  murder  consisted  in  his  night-dress  by  the  noise,  got  out  of  the  bed,  and  by 

having  been  found  stained  with  blood, — a  the  light  of  the  moon,  beheld  the  sleeper 

fact   which   he   declared   his   inability   to  give  several  stabs  with  a  knife  on  that  part 

account    for;   and    which   was  afterwards  of  it  which  his  companion  had  just  quitted : 

discovered  to  have  been  occasioned  by  his  Hervey's  Meditations  oil  the  Night,  u.  35. 

bedfellow   having   a    bleeding  wound,    of  Suppose  a   blow   given   in    this   way  had 

which  the  prisoner  was  not  aware.  proved  fatal,  and  that  the  two  men  had 

(i)  Cases  of  this  nature  have  occurred.  been  shown  to  have  quarrelled  before  re- 
See  Ray's  Med.  Jurisp.  of  Insanity,  §§  295,  tiring  to  rest ! 

297  ;  Matth.  de  Criminib.  Prolegomena,  ch.  (£)  3    Benth.   Jud.    Ev.    49  ;    Bonnier, 

2,  §  13  ;  and  Taylor,  Med.  Jurisp.  789,  790,  Traite  des  Preuves,  §  647. 
4th  Ed.     Two  men  who  had  been  hunting 
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falsely  (I).  The  presumption  of  guilt  afforded  by  the  detection  of  a 
forgery  of  real  evidence  is  a  different  subject,  and  is  based  on  the 
maxim,  "  Omnia  pnesumuntur  contra  spoliatorem  "  (;;i), — its  weight, 
as  an  infirmative  hypothesis  respecting  real  evidence  in  general, 
being  all  that  comes  in  question  at  present. 

§  204.  Forgery  of  real  evidence  may  have  its  origin  in  any  of 
the  following  causes  :  1.  Self-exculpation.  2.  The  malicious  inten- 
tion of  injuring  the  accused,  or  others.  3.  Sport,  or  with  the  view 
of  effecting  some  moral  end. 

§  205.  1.  Self-exculpative  forgery  of  real  evidence.  An  excellent 
instance  of  the  danger  to  be  apprehended  from  this  source  is  given 
by  Sir  Matthew  Hale,  in  a  passage  which  is  very  frequently  quoted. 
After  observing  that  the  recent  and  unexplained  possession  of  stolen 
property  raises  a  strong  presumption  of  larceny,  he  tells  us  of  a 
case  tried,  as  he  says,  before  a  very  learned  and  wary  judge,  where 
a  man  was  condemned  and  executed  for  horse-stealing,  on  the 
strength  of  his  having  been  found  upon  the  animal  the  day  it  was 
stolen,  but  whose  innocence  was  afterwards  made  clear  by  the  con- 
fession of  the  real  thief,  who  acknowledged  that,  on  finding  himself 
closely  pursued,  he  had  requested  the  unfortunate  man  to  walk  his 
horse  for  him  while  he  turned  aside  upon  a  necessary  occasion,  and 
thus  escaped  («)•  This  species  of  forgery,  however,  is  not  confined 
to  criminals.  It  sometimes  happens  that  an  innocent  man,  sensible 
that,  though  guiltless,  appearances  are  against  him,  and  not  duly 
weighing  the  danger  of  being  detected  in  clandestine  attempts  to 
stifle  proof,  endeavours  to  get  rid  of  real  evidence  in  such  a  way  as 
to  avert  suspicion  from  himself,  or  even  to  turn  it  on  some  one 
else.  An  extremely  apt  illustration  is  to  be  found  in  the  "  Arabian 
Nights'  Entertainments"  (o) ;  where  the  body  of  a  man  who  had 
died  by  accident  in  the  house  of  a  neighbour  was  conveyed  by  him — 
under  the  apprehension  of  suspicion  of  murder  in  the  event  of  the 
corpse  being  found  in  his  house — into  the  house  of  another  neigh- 
bour ;  who,  finding  it  there,  and  acting  under  the  influence  of  a 
similar  apprehension,  in  like  manner  transmitted  it  to  a  third  ; 
who,  in  his  turn,  shifted  the  possession  of  the  corpse  to  a  fourth, 
with  whom  it  was  found  by  the  officers  of  justice. 

(I)  3  Benth.  Jud.  Ev.  50.  Proof,  App.,  case  1  ;  and  that  of  Du 

(m)  Infra,  bk.  3,  pt.  2,  ch.  2.  Moulin,  Chamhers's  Edinb.  Journ.  for 

(n)  2  Hale,  P.  C.  289.  A  similar  con-  Oct.  28,  1837. 

viction  occurred  in  Surrey  in  1827,  but  the  (o)  3  Benth.   Jud.   Ev.    36.     The   story 

fatal  result  was  averted  ;  fi.  v.  GUI,  Wills,  alluded  to  is  the  well-known  one  of  the 

Circ.  Ev.  54,  3rd  Ed.     See  also  the  case  of  little  hunchback. 

John    Jennings,    Theor.    of    Presumptive 
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§  206.  2.  The  forgery  of  real  evidence  may  have  been  effected 
with  the  malicious  purpose  of  bringing  down  suffering  on  an 
innocent  individual.  The  most  obvious  instance  is  to  be  found  in  a 
case,  probably  of  more  frequent  occurrence  than  is  usually  sup- 
posed,— namely,  where  stolen  goods  are  clandestinely  deposited  in 
the  house,  room,  or  box  of  an  innocent  person,  with  the  view  of 
exciting  a  suspicion  of  larceny  against  him  (p) ;  and  a  suspicion  of 
murder  may  be  raised  by  secreting  a  bloody  weapon  in  the  like 
manner  (q).  In  the  case  of  Le  Brun  (r),  who  was  accused  of  having 
murdered  a  lady  of  rank  to  whom  he  was  servant,  the  officers  of 
justice  were  charged  by  his  advocates  with  having  altered  a  common 
key,  found  in  his  possession,  into  a  master  key,  in  order  to  make  it 
appear  at  the  trial  that  he  had  a  facility  for  committing  the  murder 
which  he  really  did  not  possess.  "Another  remarkable  example," 
says  Mr.  Arbuthnot,  in  the  preface  to  his  Reports  of  the  Foujdaree 
Udalut  of  Madras  (s),  "  is  related  in  a  Report  recently  published  on 
the  "Wellicade  Jail  at  Colombo  in  Ceylon.  A  man  named  Sellapa 
Chitty,  of  the  class  termed  Xattacotie,  reported  wealthy,  and  largely 
engaged  in  trade,  charged  his  neighbour  and  rival  in  business  with 
causing  the  death  of  a  Malabar  coolie,  by  burning  and  otherwise 
ill -treating  him ;  whereas  it  was  found  that  the  man  had  died  a 
natural  death,  and  that  the  prisoner,  together  with  a  relative  and 
servant,  had  applied  fire  to  several  parts  of  the  body,  and  deposited 
it  on  the  premises  of  the  accused ;  after  which  he  gave  notice  to  the 
police,  and  charged  the  innocent  party  with  the  murder.  The  case 
seemed  clear,  and  the  accused  would  have  been  tried  on  the  capital 
charge,  had  not  the  medical  gentleman,  on  the  inquest,  observed 
the  unusual  appearance  of  the  burnt  parts,  and  finally  discovered 
that  the  injuries  had  all  been  inflicted  on  the  body  after  death.'' 
The  numerous  cases  that  have  occurred  of  persons  inflicting  wounds, 
often  of  a  serious  nature,  on  themselves  (t) — in  some  instances  for 
the  purpose  of  enabling  them  to  accuse  hated  individuals  («),  in 

(p)  In  the  preface  to  Mr.   Arbuthnot's  really  their  property,  but  are  alleged  to 

Reports  of  the  Court  of  Foujdaree  Udalut  have  been  obtained  by  theft  or  robbery,  is 

of  Madras,  Madras,  1851,  p.  xlii.,  is  the  still  more  common." 

following    passage:    "In    the    annals    of  (q)  Theory  of  Presumptive  Proof,  App. , 

criminal  justice  in  this  country,  instances  case  10. 

of  this  species  of  forgery  of  real  evidence  (r)  3  Benth.  Jud.  Ev.  60. 

are  far  from  uncommon, — it  being  a  matter  (s)  Pages  xli.,  xlii. 

of  notoriety  that  the  clandestine  placing  of  (t)  See  Tayl.   Med.  Jurisp.  254  et  seq.t 

articles  in  the  houses  of  accused  persons,  3rd  Ed.  ;  Beck's  Med.  Jurisp.  32  et  seq., 

with  a  view  to  facilitate  their  conviction  of  7th  Ed. 

a  crime  charged,  is  frequently  resorted  to  (u)  Tayl.  in  loc.  cit.     In  the  "Times" 

by  the  native  officers  of  police  ;  while  the  newspaper  for  Jan.  30,  1847,  will  be  found 

production  by  the  police  from  the  houses  the  case  of  a  girl  at  Reading,  who,  enraged 

of  accused  persons  of  articles  which  are  against  a  man  for  having  ceased  to  live 
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some  instances  from  mere  insanity  (x) — should  induce  tribunals  to 
be  more  on  their  guard  against  the  forgery  of  real  evidence  than 
they  commonly  are.  And  as  though  no  limit  could  be  assigned  to 
human  wickedness,  it  is  said  that  even  suicide  has  been  committed 
with  a  like  view  (v/).  The  following  application  of  this  kind  of 
forgery  is  likely  to  be  made  in  countries  where  the  legitimate 
principles  of  evidence  are  either  not  well  understood,  or  not  duly 
observed.  We  allude  to  the  artifice  of  sending  to  the  person  whom 
it  is  desired  to  injure  letters,  in  which  either  the  mode  of  committing 
some  crime  is  discussed,  or  allusion  is  made  to  a  supposed  crime 
already  committed;  and  then  procuring  his  arrest,  under  such 
circumstances  that  the  document  may  be  found  in  his  possession. 
E.g.,  "On  such  an  occasion"  (naming  it),  "my  clear  friend,  you 
failed  in  your  enterprise  ;  "  an  enterprise  (describing  it  by  allusion) 
of  theft,  robbery,  murder,  treason;  "on  such  a  day,  do  so  and  so, 
and  you  will  succeed  "  (.?).  "  In  this  way,"  observes  Bentham,  "  so 
far  as  possession  of  criminative  written  evidence  amounts  to 
crimination,  it  is  in  the  power  of  any  one  man  to  make  circum- 
stantial evidence  of  criminality  in  any  shape,  against  any 
other"  (a). 

§  207.  It  sometimes  happens  that  real  evidence  is  forged  with 
the  double  motive  of  self-exculpation,  and  of  inducing  suspicion 
on  a  hated  individual  (fr).  And,  lastly,  it  is  to  be  observed  that 
this  species  of  forgery  may  be  accomplished  by  force  as  well  as  by 
fraud ;  e.g.,  three  men  unite  in  a  conspiracy  against  an  innocent 
person :  one  lays  hold  of  his  hands,  another  puts  into  his  pocket 
an  article  of  stolen  property,  which  the  third,  running  up  as  if  by 
accident  during  the  scuffle,  finds  there,  and  denounces  him  to 
justice  as  a  thief  (c). 

§  208.  3.  Forgery  of  real  evidence  committed  either  in  sport  or 
with  the  view  of  effecting  some  moral  end.  As  an  instance  of  this 
may  be  cited  the  story  of  the  patriarch  Joseph,  who,  with  a  view 

with  her,  cut  her  throat  severely,  and  then  Jacobins  were  accused  of  having  slain,  with 

charged   him   with  having  attempted  to  his  consent,  one  of  their  number,  in  order 

murder  her.  to  throw  on  the  Royalists  the  imputation 

(x)  See,  e.y.,  the  case  of  Brooks,  whose  of  having   murdered   him   as   a    political 

self- mutilation  and  false  charge  caused  two  enemy, 

innocent  men  to  be  sentenced  to  10  years'  (z)  3  Benth.  Jud.  Ev.  44. 

penal  servitude,  at  Stafford,  in  1880,  as  is  (a)  Id. 

described  more  at  length,  infra,  bk.  3,  pt.  (b)  See  the  case  of  the  Flemish  parson 

2,  ch.  10.  in   5    Causes   Celebres,  442,  Ed.  Richer, 

(y)  We  have  somewhere  read  a  case  of  Amsterd.  1773. 

that  kind,  and  believe  also  that  the  French  (c)  3  Beuth.  Jud.  Ev.  39. 
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of  creating  alarm  and  remorse  in  the  minds  of  his  guilty  brothers 
for  their  conduct  towards  him  in  early  life,  caused  a  silver  cup  to 
be  privately  hid  in  one  of  their  sacks,  and  after  they  had  gone 
some  distance  on  their  journey,  had  them  arrested  and  brought 
back  as  thieves  (d). 

§  209.  3.°  The  other  infirmative  hypothesis  affecting  real  evi- 
dence remains  to  be  noticed ;  namely,  that  the  apparently 
criminative  fact  may  have  been  created  by  the  accused  in  the 
furtherance  of  some  lawful,  or  even  laudable  design.  This  is  best 
exemplified  by  those  cases  of  larceny  where  stolen  property  is  found 
in  the  possession  of  a  person  who,  knowing  or  suspecting  it  to  have 
been  stolen,  takes  possession  of  it  with  the  view  of  seeking  the  true 
owner  in  order  to  restore  it,  or  of  bringing  the  thief  to  justice ;  but 
before  this  can  be  accomplished,  becomes  himself  the  object  of 
suspicion,  in  consequence  of  the  stolen  property  being  seen  in  his 
possession,  or  of  false  information  being  laid  against  him  (e).  In 
cases  of  suspected  murder,  also,  stains  of  blood  on  the  person  or 
dress  of  the  accused  or  suspected  party  may  have  been  produced 
by  many  causes  (/) ;  e.g.,  the  slaughter  of  an  animal,  an  accidental 
bleeding  from  the  nose  (g),  a  surgical  operation  (7t),  &c. 

§  '210.  Pkeal  evidence,  while  truly  evidentiary  of  guilt  in  general, 
may  be  fallacious  as  to  the  quality  of  the  crime.  The  recent  posses- 
sion of  stolen  property,  for  instance,  standing  alone,  is  deemed 
presumptive  evidence  of  larceny,  not  of  the  accused  having  received 
the  goods  with  a  guilty  knowledge  of  their  having  been  stolen  (*'). 
And  there  can  be  little  doubt  that  many  persons  have  been  con- 
victed and  punished  for  the  former  offence  whose  guilt  consisted  in 
the  latter;  while  on  the  other  hand  justice  has  often  failed  the  other 
way. — a  party  guilty  of  receiving  stolen  property  having  been 
erroneously  indicted  for  larceny  (k).  This  imperfection  in  our 
criminal  law  was  remedied  by  the  Criminal  Procedure  Act,  1848, 

(d)  Genesis,  xliv.  2  ct  scq.     See  3  Benth.  posed  murder  of  his   daughter,  who  had 

JuJ.  Ev.  37,  52.  committed  suicide,  one  of  the  facts  which 

(c)  The    author  has  an   impression   of  pressed  against  him  was  that  his  shirt  was 

having  seen   a   case   on    circuit   where   a  bloody,  which  was,  however,  caused  by  his 

pedlar  got  drunk  in  a  public-house,  and  a  having  bled  himself  some  days  before,  and 

person  present  took  possession  of  his  pack  the  bandage  becoming  untied.     Theory  of 

with  the  view  of  returning  it  to  him  when  Pres.  Proof,  App.,  case  8. 
sober,  and  was  rewarded  for  his  Parity  by  (t)  K.  v.  Density,  6  C.  &  P.   399  ;  11.  v. 

^indictment  for  larceny.  Oddy,  2  Den.  C.  C.  273,  per  Alderson,  B. 

(/)  Quintil.  lib.  5,  c,  12.  See  It.  v.  Langmead,  1  Leigh  &  C.  427, 

(3)  Id.  lib.  5,  c-  9.          .  439. 

(K)  In  the  case  of  William  Shaw,  exe-  (k)  See  E.  v.  Collier.  4  Jur.  703. 

-•uted  at  Edinburgh  ia  1721  for  the  sup- 

B.E.  13 
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11  &  12  Viet.  c.  46,  s.  3,  and  the  Larceny  Act,  1861,  24  &  25 
Viet.  c.  96,  s.  92,  which  allow  counts  for  larceny  to  be  joined  with 
counts  for  receiving  goods,  knowing  them  to  have  been  stolen  (Z). 
So  where  a  person  is  found  dead  and  plundered  of  his  property,  the 
subsequent  possession  of  a  portion  of  it  may  induce  a  suspicion  of 
murder  against  a  party  whose  real  crime  was  robbery  (w). 

§  211.     There  is  one  species  of  real  evidence  which  deserves  a 
more  particular  consideration ;  namely,  the  presumption  of  larceny, 
arising  from  possession  by  the  accused  of  the  whole  or  some  portion 
of  the  stolen  property.     Not  only  is  this  presumptive  evidence  of 
delinquencj7  when   coupled  with   other   circumstances ;    but,  even 
when  standing  alone,   it  will  in  many  cases  raise  a  presumption 
of  guilt  sufficient  to  cast  on  the  accused  the  onus  of  showing  that 
he  came  honestly  by  the  stolen  property ;  and  in  default  of  his 
so  doing,  it  will  warrant  the  jury  in  convicting  him  as  the  thief. 
This  presumption  is  not  only  subject  to  the  infirmative  hypotheses 
attending  real  evidence  in  general ;  but  from  its  constant  occur- 
rence, and  the  obvious  danger  of  acting  indiscriminately  upon  it, 
it  has,  as  it  were,  attracted  the  attention  of  judges,  who  have  endea- 
voured to  impose  some  practical  limits  to  its  operation,  where  it 
constitutes  the  only  evidence  against  the  accused.     And,  first,  it 
is   clearly  established  that,  in  order  to   put   the   accused  on  his 
defence,  his  possession  of  the  stolen  property  must  be  recent  (n) ; 
although  what  shall  be  deemed  recent  possession  must  be  deter- 
mined by  the  nature  of  the  articles  stolen, — i.e.,  whether  they  are 
of  a  nature  likely  to  pass  rapidly  from  hand  to  hand ;  or  of  which 
the  accused  would  be  likely,  from  his  situation  in  life,  or  vocation, 
to   become   possessed   innocently  (o).     A  poor  man,  for  instance, 
might  fairly  be  called  to  account  for  the  possession  of  articles  of 
plate,  jewels,  or  rare  and  curious  books,  after  a  much  longer  time 
than  if  the  property  found  on  him  had  consisted  of  clothes,  articles 
of  food  suitable  to  his  condition,  tools  proper  for  his  trade,  &c.     In 
the  first  reported  case  on  this  subject  (p),  Bayley,  J.,  directed  an 
acquittal,  because  the  only  evidence  against  the  prisoner  was,  that 
the  stolen  goods  (the  nature  of  which  is  not  stated  in  the  report) 
were  found  in  his  possession  after  a  lapse  of  sixteen  months  from 
the  time  of  the  loss.     Where,  however,  seventy  sheep  were  put  on 
a  common  on  the  18th  of  June,  but  were  not  missed  till  November, 

(I)  See  also  the  Criminal  Procedure  Act,  and    the    cases    cited   in    the    following 

1851,  14  &  15  Viet.  c.  100,  s.  12.  notes. 

(m)  See   R.    v.    Downing,    Wills,  Circ.  (o)  2  Russ.  on   Crimes,  275,  5th    Ktl. : 

Evid.  137,  3rd  Ed.  11.   v.  Partridge,   7   C.  &  P.  551  ;   11.  r. 

(71)  2  Stark.  Ev.  614,  3rd  Ed  ;  5  East,  P.  Cochin,  2  Lew.  C.  C.  235  n. 

C.  657  ;  E.  v.    Cockin,  2  Lew.  C.  C.  235  ;  (p)  Anon.,  2  C.  &  P.  459. 
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and  the  prisoner  was  in  possession  of  four  of  them  in  October,  and 
of  nineteen  more  on  the  23rd  of  November,  the  same  judge  allowed 
evidence  of  the  possession  of  both  to  be  given  (q).  In  the  subse- 
quent case  of  R.  v.  Adams  (r),  where  the  prisoner  was  indicted  for 
stealing  an  axe,  a  saw,  and  a  mattock,  and  the  whole  evidence  was 
that  they  were  found  in  his  possession  three  months  after  they  were 
missed,  Parke,  B.,  directed  an  acquittal.  And  in  a  more  recent 
case  of  R.  v.  Cruttenden  (s),  where  a  shovel  which  had  been  stolen 
was  found  about  six  or  seven  months  after  the  theft  in  the  house  of 
the  prisoner,  who  was  then  not  at  home,  Gurney,  B.,  held  that,  on 
this  evidence  alone,  the  prisoner  ought  not  to  be  called  on  for  his 
defence.  In  R.  v.  Partridge  (t),  however,  where  the  prisoner  was 
indicted  for  stealing  two  "ends"  of  woollen  cloth  (i.e.,  pieces  of 
cloth  consisting  of  about  twenty  yards  each)  which  were  found  in 
his  possession  about  two  months  after  they  were  missed;  on  its 
being  objected  that  too  long  a  time  had  elapsed,  Patteson,  J.,  over- 
ruled the  objection,  and  the  prisoner  was  convicted.  Afterwards, 
in  If.  v.  Hewlett  (it),  a  prisoner  was  indicted  for  stealing  three 
sheets,  the  only  evidence  against  him  being  that  they  were  found 
on  his  bed  in  his  house  three  calendar  months  after  the  theft.  On 
this  it  was  objected  by  his  counsel,  on  the  authority  of  II.  v.  Adam*, 
that  the  prisoner  ought  not  to  be  called  on  for  his  defence.  But 
Wightman,  J.,  said  that  it  seemed  to  him  impossible  to  lay  down 
any  definite  rule  as  to  the  precise  time  within  which  a  prisoner 
might  be  called  on  to  give  an  account  of  the  possession  of  stolen 
property ;  and  that  although  the  evidence  in  the  actual  case  was 
very  slight,  it  must  be  left  to  the  jury  to  consider  what  weight  they 
would  attach  to  it.  The  prisoner  was  acquitted  In  R.  v.  Cooper  (x), 
where  a  mare  which  had  been  lost  on  the  17th  of  December  was 
found  in  the  possession  of  the  prisoner  between  the  20th  of  June 
and  the  22nd  of  July  following,  and  there  was  no  other  evidence 
against  him,  Maule,  J.,  held  the  possession  not  sufficiently  recent 
to  put  him  on  his  defence.  In  dealing  with  this  subject  it  is  to  be 
remarked  that  the  probability  of  guilt  is  increased  by  the  coincidence 
in  number  of  the  articles  stolen  with  those  found  in  the  possession 
of  the  accused, — the  possession  of  one  out  of  a  large  number  stolen 
being  more  easily  attributable  to  accident  or  forgery  than  the 
possession  of  all  (y). 

(q)  K.   v.  Dewhirst,  2  Stark.   Ev.  614,  (u)  Salop  Sp.  Ass.  1843. 

n.  («),  3rd  Ed.  (x)  3  Car.  &  K.  318. 

(r)  3  C.  &  P.  600.  (y)  2  Russ.  on  Crimes,  278,  5th  Ed.  ; 

(s)  6  Jur.  267  ;  and  MS.,  Kent  Sp.  Ass.  per  Erie,  J.,   K.   v.    Brown,   MS.  ;  Kent 

1842.  Sum.  Ass.  1851. 

(t)  7  C.  &  P.  551. 

13—2 
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§  212.  But  in  order  to  raise  this  presumption  legitimately,  the 
possession  of  the  stolen  property  should  be  exclusive  as  well  as 
recent.  If,  for  instance,  the  articles  stolen  were  found  on  the 
person  of  the  accused,  or  in  a  locked-up  house  or  room,  or  in  a  box 
of  which  he  kept  the  key,  there  would  be  fair  ground  for  calling  on 
him  for  his  defence  ;  but  if  they  were  found  lying  in  a  house  or 
room  in  which  he  lived  jointly  with  others  equally  capable  with 
himself  of  having  committed  the  theft,  or  in  an  open  box  to  which 
others  had  access,  this  would  raise  no  definite  presumption  of  his 
guilt  (z).  An  exception  has  been  said  to  exist,  where  the  accused 
is  the  occupier  of  the  house  in  which  stolen  property  is  found  ; 
because,  it  is  argued,  he  must  be  presumed  to  have  such  control 
over  the  house  as  to  prevent  anything  coming  in  or  being  taken  out 
without  his  sanction.  As  a  foundation  for  civil  responsibility,  this 
reasoning  may  be  correct  ;  but  to  conclude  that  the  master  of  a 
house  is  guilty  of  felony,  on  the  double  presumption,  first,  that 
stolen  goods  found  in  the  house  were  placed  there  by  him  or  with 
his  connivance  ;  and  secondly,  even  supposing  they  were,  that  he 
was  the  thief  who  stole  them,  there  being  no  corroborating  circum- 
stances, is  certainly  treading  on  the  very  verge  of  artificial 
conviction  (a). 

§  213.  Indeed,  there  can  be  no  doubt  that,  in  practice,  the 
legitimate  limits  of  the  presumption  under  consideration  are  some- 
times overstepped.  "  Nothing,"  remarks  Bentham,  "  can  be  more 
persuasive  than  the  circumstance  of  possession  commonly  is,  when 
corroborated  by  other  criminative  circumstances  ;  nothing  more 
inconclusive,  supposing  it  to  stand  alone.  Eeceptacles  may  be 
contained  one  within  the  other,  as  in  the  case  of  a  nest  of  boxes,— 
the  jewel  in  a  case;  the  case  in  a  box;  the  box  in  a  bureau;  the 
bureau  in  a  closet  ;  the  closet  in  a  room  ;  the  room  in  a  house  ;  the 
house  in  a  field.  Possession  of  the  jewel,  actual  possession,  may 
thus  belong  to  half-a-dozen  different  persons  at  the  same  time  ; 
and  as  to  antecedent  possession,  the  number  of  possible  successive 
possessors  is  manifestly  beyond  all  limit"  (/;).  It  is  in  its 
character  of  a  circumstance  joined  with  others  of  a  criminative 
nature  that  the  fact  of  possession  becomes  really  valuable  and 


(2)  2  Stark.  Ev.  614,  3rd  Ed.,  note  (g).  ibrtuites,    c'est   la  line  inarchc 

(a)  "II  y   aimiit   injustice  flagrante,  a  qui  appartient  a  1'enfance  du  droit  penal." 

n'puter  complice  d'un   vol  celui  chez  qui  Bonnier,  Traite  des  Preuvcs,   §  (575.     See 

1'objet  vole  serait  trouve,  ainsi  qu'on   le  also  Hume's  Crim.  Law  of  Scotland,  vol.  1, 

1'aisait  a   Home  pour  la  reparation  civile  p.  111. 

du  delit.    Presumer  la  culpabilite,  a  raison          (6)  3  Benth.  Jud.  Ev.  39,  40. 

des  circonstances  qui  peuvent  n'etre  que 
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entitled  to  consideration,  whether  it  be  ancient  or  recent,  joint  or 
exclusive.  But  whatever  the  nature  of  the  evidence,  the  jury  must 
be  morally  convinced  of  the  guilt  of  the  accused,  who  is  not  to  be 
condemned  on  any  artificial  presumption  or  technical  reasoning, 
however  true  and  just  in  the  abstract. 

§  214.  When  the  case  against  the  accused  is  sufficiently  strong 
to  warrant  his  being  called  on  for  his  defence,  the  credit  due  to  any 
explanation  he  gives  of  the  way  in  which  the  stolen  property  came 
into  his  possession,  whether  that  explanation  is  supported  by  evi- 
dence or  not,  is  altogether  for  the  consideration  of  the  jury.  And 
here  it  is  necessary  to  point  attention  to  an  important  distinction. 
In  /i.  v.  Croichurst  (c),  which  was  an  indictment  for  larceny, 
Alderson,  B.,  before  whom  the  case  was  tried,  thus  directed  the 
jury:  "In  cases  of  this  nature  you  should  take  it  as  a  general 
principle  that,  where  a  man  in  whose  possession  stolen  property  is 
found  gives  a  reasonable  account  of  how  he  came  by  it,  as  by  telling 
the  name  of  the  person  from  whom  he  received  it,  and  who  is 
known  to  be  a  real  person,  it  is  incumbent  on  the  prosecutor  to 
show  that  that  account  is  false ;  but  if  the  account  given  by  the 
prisoner  be  unreasonable  or  improbable  on  the  face  of  it,  the  onus 
of  proving  its  truth  lies  on  him.  Suppose,  for  instance,  a  person 
were  to  charge  me  with  stealing  this  watch,  and  I  were  to  say  I 
bought  it  from  a  particular  tradesman,  whom  I  name,  that  is 
prinia  facie  a  reasonable  account,  and  I  ought  not  to  be  convicted 
of  felony  unless  it  is  shown  that  that  account  is  a  false  one." 
This  doctrine  is  confirmed  by  the  cases  of  R.  v.  Smith  (d)  and 
It.  v.  Harinrr  (</).  The  subsequent  case  of  1L  v.  Wilson  (J)  may 
at  first  sight  seem  at  variance  with  it,  but  is  not  in  reality ;  for 
although  in  that  case  li.  v.  Croichurst  and  /?.  v.  Smith  were  cited, 
the  decision  of  the  court  turned  simply  on  the  question  whether 
the  whole  evidence  taken  together  was  sufficient  to  justify  a 
conviction. 

:  Car.  i  K.  370.  (/)  1    Dearsl.   &    B.    157  ;  7  Cox,  Cr. 

•2  Car.  &  K.  207.  Cas.  310. 

•2  Cox,  Cr.  Cas.  437. 
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§  215.  THE  remaining  instruments  of  evidence  are  DOCUMENTS, 
under  which  term  are  properly  included  all  material  substances  on 
which  the  thoughts  of  men  are  represented  by  writing,  or  any  other 
species  of  conventional  mark  or  symbol.  Thus  the  wooden  scores 
on  which  bakers,  milkmen,  &c.,  indicate,  by  notches,  the  number  of 
loaves  of  bread  or  quarts  of  milk  supplied  to  their  customers ;  the 
old  exchequer  tallies  (a),  and  such  like, — are  documents  as  much  as 


(a)  These  tallies  were  used   as   acquit- 
tances for  debts  due  to  the  crown,  and  for 


some   other  purposes.     A  piece  of  wood, 
about    two    feet    long,    was    c,ut   into   a 
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the  most  elaborate  deeds.  In  some  instances,  no  doubt,  the  line  of 
demarcation  between  documentary  and  real  evidence  seems  faint ; 
as  in  the  case  of  models  or  drawings,  which  clearly  belong  to  the 
latter  head,  but  differ  from  that  which  we  are  now  considering  in 
this,  that  they  are  actual,  not  symbolical  representations. 

§  216.  Documents,  being  inanimate  things,  necessarily  come  to 
the  cognisance  of  tribunals  through  the  medium  of  human  testi- 
mony ;  for  which  reason  some  old  authors  have  denominated 
them  dead  proofs  (probatio  mortua),  in  contradistinction  to  wit- 
nesses, who  are  said  to  be  licing  proofs  (probatio  viva)  (b).  When 
documents  which  are  wanted  for  evidence  are  in  the  possession  of 
the  opposite  party,  a  jiotice  to  produce  them  should  be  served  on 
him  in  due  time  before  the  trial_;  when,  if  he  fails  to  produce  them, 
derivative,  or,  as  it  is  technically  termed,  "  secondary "  evidence 
of  their  contents  may  be  given  (c).  When  they  are  in  the  pos- 
session of  a  third  party,  he  should  be  served  with  what  is  called 
a  subpcena  duces  tecum ;  i.e.,  a  summons  to  attend  the  trial  as  a 
witness  and  bring  the  documents  with  him.  The  person  on  whom 
such  a  subpoena  has  been  served  is  bound  to  obey  it,  so  far  as 
attending  the  trial  and  bringing  the  documents  with  him ;  but,  by 
analogy  to  the  principles  already  explained  (d),  he  will  not  be  com- 
pelled to  produce  them  if  the  disclosure  might  subject  him  to 
crimination,  penalty,  or  forfeiture.  So  a  party  will  not  be  required 
to  produce  the  muniments  of  title  to  his  estate  (<?),  nor  will  his 
solicitor,  to  whose  care  they  have  been  intrusted  (/) ;  and  in  either 
case  independent  secondary  evidence  of  their  contents  may  be 
given  (a). 

The  admissibility  of  documents  in  evidence,  as  well  as  all  pre- 
liminary questions  of  fact  on  which  that  admissibility  depends  (h), 

particular  uneven  form,  and  scored  with  by  23  Geo.  3,  c.    S2,   and  4  &  5  Will.  4, 

notches  of  different  sizes,  to  denote  differ-  c.  15  ;  and  their  destruction  by  fire  incon- 

ent   denominations   of    coin,    the    largest  sequence  of  the  latter  Act  was  the  cause  of 

denoting    thousands     of    pounds  ;    alter  the  destmctiou  by  tire  of  the  then  Houses 

which  came  respectively  hundreds,   tens,  of  Parliament. 

and  units  of  pounds  ;  while  shillings  and  (&)  Bract,   lib.  5,   fol.  400  b;    Co.  Litt. 

pence   were    designated    by   still   smaller  6  b. 

notches.     The  wood  was  then  split  down  (c)  Bk.  3,  pt.  2,  ch.  3. 

the  middle  into  two  parts,  so  that  the  cut  («0  Supra,  pt.  1,  ch.  1. 

passed  through  the  notches.     One  portion  («)  Tayl.  Ev.  §§  458,  1464,  7th  Ed. 

was   given  out    to   the   accountant,    &c..  (/)  Hibberd   v.    Knight,    2   Exch.  11  ; 

which  was  called  the  "  tally ; "  the  other  Doe  d.  Gilbert  v.   Boss,  7  M.  &  W.  102  ; 

was  kept  by  the  chamberlain,  and  called  Volant  v.  Soyer,  13  C.  B.  231. 

the  "  counterfoil."     The  irregular  form  of  (</)  Per  Hill,  J.,  E.  v.  Leal/tarn,  3  E.  & 

the  tally,  together  with   the  natural  ine-  E.  658,  668  ;  and  see  infra,  bk.  3,  pt.  2 

qualities  in  the  grain  of  the  wood,  rendered  ch.  3. 

fabrication    extremely    difficult.      Tallies  (h)  Bk.  1,  pt.  1,  §  82,  and  note. 

were  abolished,  and  receipts  substituted, 
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and  their  legal  construction  when  received,  are  to  be  decided  by 
the  judge  ;   other  questions  respecting  them  are  for  the  jury. 

§  217.  Although  documentary  evidence  most  usually  presents 
itself  in  a  written  form,  the  terms  "writing"  and  "written  evi- 
dence "  have  obtained  in  law  a  secondary  and  limited  signification 
in  which  they  are  commonly  but  not  always  used  ;  and  much  con- 
fusion has  arisen  from  the  ambiguous  meanings  of  these  terms. 
This  matter  cannot  be  more  clearly  explained  than  in  the  following 
passage  from  one  of  the  most  eminent  of  the  French  jurists  :  "  The 
force  of  written  proofs  consists  in  this,  that  men  have  agreed 
together  to  preserve  by  writing  the  recollection  of  things  past,  and 
of  which  they  were  desirous  to  establish  the  remembrance,  either  as 
rules  for  their  guidance,  or  to  have  therein  a  lasting  proof  of  the 
truth  of  what  they  write.  Thus  agreements  are  written  to  pre- 
serve the  remembrance  of  what  the  contracting  parties  have 
prescribed  for  themselves,  and  erect  that  which  has  been  agreed  on 
into  a  fixed  and  immutable  law  for  them.  So  wills  are  written  to 
establish  the  recollection  of  what  a  person  who  had  the  right  to 
dispose  of  his  property  has  ordained,  and  make  thereof  a  rule 
for  his  heir  and  legatees.  In  like  manner  are  written  sentences, 
decrees,  edicts,  ordinances,  and  everything  intended  to  have 
the  effect  of  title  or  of  law,  &c.  .  .  .  The  writing  preserves 
unchangeably  what  is  intrusted  to  it,  and  expresses  the  intention 
of  the  parties  by  their  own  testimony"  (i).  Now  it  is  to  such 
documents  as  are  here  spoken  of  that  the  terms  "writing"  and 
"written  evidence"  are  commonly  applied  in  our  books  (/r).  The 
civilians  and  canonists  appear  to  have  included  all  such  under  the 
general  name  of  "instruments"  (I);  but  among  us  this  term  is 
not  usually  applied  to  public  writings.  It  is  not,  however,  essential 
to  an  instrument  that  it  be  the  act  of  two  or  more  parties ;  it  may 
be  unilateral  as  well  as  synallagmatic.  Thus,  a  deed  poll,  or  a  will, 
is  an  "  instrument,"  as  much  as  the  most  complicated  indenture 
consisting  of  any  conceivable  number  of  parts  (in). 


(i)  Domat,  Lois  Civiles,  part.  1,  liv.  3 
tit.  6,  sect.  2.  See  the  original,  fuprct 
Introcl.  pt.  2,  §  60.  So  deeds  usually  run 
"Xo\v,  this  indenture  witnesseth,  &c.  ;' 
arid  conclude,  "In  witness  whereof,  &c.  ;' 


de  fait,  et  voile  aver  appel'  ceo  im  fait> 
come  adire,  fist  uu  fait  de  feofi'ment.  Et 
(Jhokc  dit  q  c  ne  poet  estre,  car  il  n'est  dit 
un  fait,  sinou  q  un  livere  de  eest  ust  estre 
fait,  rj  q  Litt.  luy  agree  a  ceo,  et  dit  que  il 


and    agreements   commonly    say,    "It  is  sen"  appel    un    writing,    et  le   appel'    un 

hereby  agreed,  &c."  escript  conteigne  q  tiel  home  enleotfe  tiel 

(k)  The  word  "  writing,"  as  well  as  the  home." 

Norman-French  "escript,"  have  been  used  (I)  Heinec.   ad  Pand.  pars  4,  §§  126  &. 

in  this  sense  from  the  earliest  times  ;  see  127.     See  also  Devot.  Inst.  Canon,  lib.  3, 

Litt.  sect.   365  ;  Co.   Litt.  352  s.  ;    5   Co.  tit.  9,  §  20. 

26  a.     So  in  2  Edw.   IV.  3,  A  &  15.     Nota  (?n)  Heinec.  ad  Pand.  pars  4,  §  128. 
q  Littleton   voile  aver  pled  escript  per  voy 
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$  218.  "Writings"  understood  in  this  sense  are  of  two  kinds, 
"public"  and  "private"  («).  Under  the  former  come  Acts  of 
Parliament,  judgments  and  acts  of  courts,  both  of  voluntary  and 
contentious  jurisdiction,  proclamations,  public  books,  and  the  like. 
They  are  divided  into  "  judicial"  and  "not  judicial;"  and  also 
into  "  writings  of  record  "  and  "  writings  not  of  record  "  (o). 
Records,  says  Lord  Chief  Baron  Gilbert,  "are  the  memorials  of  the 
legislature,  and  of  the  king's  courts  of  justice,  and  are  authentic 
beyond  all  manner  of  contradiction  "  (p)  :  they  are  said  to  be 
"  monumenta  veritatis,  et  vetustatis  vestigia  "  (q),  as  also  "  the 
treasure  of  the  king"  (r).  But  the  judgments  of  tribunals  are 
not  in  general  receivable  in  evidence  against  those  who  were  neither 
party  nor  privy  to  them  ;  although  in  some  instances  the  law,  from 
motives  of  policy,  renders  them  conclusive  and  binding  on  all  the 
world,  as  in  the  case  of  judgments  in  rem  («).  Among  public  docu- 
ments of  a  judicial  nature,  but  not  of  record,  may  be  mentioned 
various  forms  of  inquisition,  depositions,  examinations,  writs, 
pleadings,  &c.  ;  and  among  those  of  a  public  nature  not  judicial, 
the  journals  of  the  Houses  of  Parliament,  the  books  of  the  Bank  of 
England,  registers  of  births,  marriages,  and  deaths,  corporation 
books,  books  of  heralds'  visitations,  books  of  deans  and  chapters,  &c. 

§  219.  The  principle  of  the  admissibility  of  public  writings  in 
general  is  thus  clearly  explained  in  a  text-work  :  "  Documents  of 
a  public  nature,  and  of  public  authority,  are  generally  admissible 
in  evidence,  although  their  authenticity  be  not  confirmed  by  the 
usual  and  ordinary  tests  of  truth,  (the  obligation  of  an  oath,  and 
the  power  of  cross-examining  the  parties  on  whose  authority  the 
truth  of  the  document  depends.J  The  extraordinary  degree  of 
confidence  thus  reposed  in  such  documents  is  founded  principally 
upon  the  circumstance  that  they  have  been  made  by  authorised 
and  accredited  agents  appointed  for  the  purpose,  and  also  partly  on 
the  publicity  of  the  subject-matter  to  which  the}'  relate,  and  in 
some  instances  upon  their  antiquity.  Where  particular  facts  are 
inquired  into,  and  recorded  for  the  benefit  of  the  public,  those  who 
are  empowered  to  act  in  making  such  investigations  and  memorials 
are  in  fact  the  agents  of  all  the  individuals  who  compose  the 
public  ;  and  every  member  of  the  community  may  be  supposed  to 


Supi-i't,  n.    (/'.  :    2  Ph.  Ev.   1,  10th       Finch,   law,   231  ;    1   East,  355  ;    2  B.  & 
Ed.  Ad.  367. 

(o)  2  Ph.  Ev.  1,  10th  Ed.  (q)  Co.  Litt.  118  a  ;  293  b.     See  2  Rol. 

(p)  Gilb.    Ev.    7,    4th    Ed.       See    also       296. 
Plowd.  491  ;  Co.  Litt.  260  a  :  4  Co.  71  a  :  (r)  11  Edw.  IV.  1. 

(x)  Jitjni,  bk.  3,  pt.  2,  ch.  9. 
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j  be  privy  to  the  investigation.     On  the  ground,  therefore,   of  the 
credit  due  to  the  agents  so  empowered,  and  of  the  public  nature  of 
j  the  facts  themselves,  such  documents  are  entitled  to  an  extraordi- 
|  nary  degree  of  confidence,  and  it  is  not  requisite  that  they  should 
1  be  confirmed  and  sanctioned  by  the  ordinary  tests  of  truth  ;    in 
addition  to  this,  it  would  not  only  be  difficult,  but  often  utterly 
impossible,  to  prove  facts  of  a  public  nature  by  means  of  actual 
\vitnesses  examined  upon  oath"  (t).     This  must  not  be  understood 
jto  mean  that  the  contents  of  public  writings  are  admissible  in  evi- 
dence for  every  purpose :  each  public  document  is  only  receivable 
in  proof  of  those  matters  the  remembrance  of  which  it  was  called 
into   existence   to    perpetuate.       Some    public    writings    are   like 
records, — conclusive  on  all  the  world  ;  but  this  is  not  their  general 
character,  as,  most  usually,  they  only  hold  good  until  disproved. 

§  220.  Among  private  writings,  the  first  and  most  important 
are  those  which  come  under  the  description  of  deeds;"  i.e., 
"  writings  sealed  and  delivered  "  (it).  And  they  differ  from  inferior 
written  instruments  in  this  important  particular;  viz.,  that  they 
are  presumed  to  have  been  made  on  good  consideration ;  and  this 
presumption  cannot  be  rebutted  (x),  unless  the  instrument  is 
impeached  for  fraud  (y)  ;  whereas  in  contracts  not  under  seal  a 
consideration  must  be  alleged  and  proved  (z).  In  former  ages 
deeds  were  rarely  signed,  and  the  essence  of  that  kind  of  instrument 
consisted,  and  indeed  consists  still,  in  the  sealing  and  delivery. 

"  Ee,  verbis,  scripto,  consenu,  traditione, 
Junctura,  vestes  sumere  pacta  solent" 

has  been  the  rule  from  the  earliest  times  (a).  "No  deed,  charter, 
or  writing  can  have  the  force  of  a  deed  without  a  seal  "  (/>) ;  and 
"  traditio  loqui  facit  chartam  "  (c).  Deeds  are  usually  attested  by 
witnesses,  who  subscribe  their  names,  to  signify  that  the  deed  has 
been  executed  in  their  presence  (d).  Anciently  the  number  of 
witnesses  was  greater  than  at  the  present  day  ;  and  when  the  exe- 
cution of  a  deed  was  put  in  issue,  process  was  issued  against  the 
witnesses  whose  names  appeared  on  the  instrument,  who,  on  their 
appearance  in  court,  seem  to  have  discharged  in  some  respects  the 

(t)  Stark.    Ev.    272-273,  4th  Ed.     Sec  (y)  Id. 

ace.  Mcrriek  v.  Wakley,  8  A.  &  E.  170  ;  (z)  Rann  v.  Hughes,  1  T.  R.  350  (D.). 

Doe  d.  Fraiice  v.  Andrews,  15  Q.  B.  759,  (a)  Bracton,  lib.  2,  c.  5,  fol.  16  b;  Plowd. 

per  Erie,  J.  ;    Heinec.   ad  Pand.  pars  4,  161  b  ;  Co.  Litt.  36  a. 

§§  127  &  129  ;  and  Devot.  Inst.  Canon  lib.  (b)  3  Inst.  169. 

3,  tit.  9,  §  20.  (c)  5  Co.  1  a  ;  Lofft,  Max.  159,  188. 

(u)  Co.  Litt.  171  b  ;  Finch,  L.  108.  (d)  2  Blackst.  Coram.  307. 

(x)  Plowd.   309  ;    3  Stark.  Ev.  930,  3rd 
Ed.  ;  Id.  747,  4th  Ed. 
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functions  of  a  jury  (<?)•  If  they  were  all  dead  it  was  tried  by  a 
jury:  "Super  fidem  chartarum,  mortuis  testibus,  erit  ad  patriam 
de  necessitate  recurrendum  "  (/).  In  modern  practice  the  rule 
was  that  the  execution  of  a  deed  must  be  proved  by  the  testimony 
of  at  least  one  of  the  attesting  witnesses  (//).  If  they  were  all  dead, 
or  insane,  or  out  of  the  jurisdiction  of  the  court,  or  could  not  be 
found  on  diligent  inquiry,  proof  might  be  given  of  their  hand- 
writing (h) ;  but  the  testimony  of  third  parties,  even  though  they 
might  have  been  present  at  the  execution  of  the  instrument,  was 
not  receivable  to  prove  it.  They  might,  however,  be  received  to 
contradict  the  testimony  of  the  subscribing  witnesses  (i)  ;  although 
formerly  this  was  doubted  (/r).  And  so  far  was  this  principle  carried, 
that  even  proof  of  an  admission  by  a  party  of  the  execution  of  a 
deed  would  not  in  general  dispense  with  proof  by  the  attesting 
witness  (I).  But  it  was  not  necessary  to  call  the  attesting  witness, 
or  indeed  to  give  any  other  proof  of  a  deed  thirty  years  old  or 
upwards,  and  coming  from  an  unsuspected  repository  (m)  ;  unless 
perhaps  when  there  was  an  erasure  or  other  blemish  in  some 
material  part  of  it  (/<)• 

§  221.   Instruments   not   under  seal  are  sometimes   attested  by 
witnesses ;    and  in  such  cases  it  was  held  that  the  attesting  witness 
must  be  called,  or  his  handwriting  proved,  as  in  the  case  of  a  deed  (o). 
But  since  the  Common  Law  Procedure  Act,  17  &  18  Viet.  c.  125, 
s.  26,  and  the  Criminal  Procedure  Act,  1865,  28  &  29  Viet.  c.  18, 
ss.  1,  7,  it  has  not  been  necessary,  either  in  civil  or  criminal  pro-  / 1 
ceedings,  to  prove,  by  the  attesting  witness,  any  instrument  to  the  / 
validity  of  which  attestation  is  not  requisite  ;  and  such  instrument  I 
may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  no  \ 
attesting  witness  thereto.      And  so,  by  the  Merchant  Shipping  Act, 
1894,  57  &  58  Yict.  c.  60,  s.  694  (repeating  sect.  526  of  the  repealed 
Act  of  1854),  any  document  required  by  that  Act  to  be  executed  in 
the  presence  of,  or  to  be  attested  by,  any  witness  or  witnesses,  may 
be  proved  by  the  evidence  of  any  person  who  is  able  to  bear  witness 
to   the   requisite  facts,    without   calling   the  attesting   witness  or 
witnesses,  or  any  of  them. 

(e)  2  Id.  307,  308  ;  Co.  Litt.  6  b.  365  ;  Pike  v.  Badmering,  cited  2  Str.  1096  ; 

(/)  Co.  Litt.  6  b.  Jackson  r.  Tlunnason,  1  B.  &  S.  745. 

((j)  Infra,  bk.  3,  pt.  2,  eh.  7.  (k)    Per  Alderson,   B.,  iu    Whyman    v. 

(h)  See  the  cases  collected,   Stark.    Ev.  Garth,  8  Exch.  103 

512-521,  4th  Ed.  aud  2  Fhill.  Ev.  254  et  (I)  Infra,  bk.  3,  pt.  2,  ch.  7. 

seq.,  10th  Ed.  (m)  2  Phill.  Ev.  245-246,  10th  Ed. 

(t)  Blurton  v.  Toon,  Holt,  290 ;  Hudson's  (»)  Id.  247. 

case,  Skin.  79  ;  Lowe  v.  Jolife,  1  "W.  Bl.  (o)  Earl  of  Falmouth  v.  Roberts,  9  M.  & 

W.  469. 
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Where  there  is  no  attesting  witness  the  usual  proof  is  by  the 
handwriting  of  the  party.  The  proof  of  handwriting  is  so  important 
and  peculiar  that  it  will  be  considered  separately  (p). 

§  222.  Next,  as  to  wills.  At  common  law  lands  could  not  (except 
by  special  custom)  be  devised  at  all.  The  Statute  of  Wills  of  Henry 
the  Eighth  (82  Hen.  8,  c.  1),  by  which  lands  first  became  generally 
devisable,  required  writing,  but  did  not  require  signature,  which, 
together  with  attestation  by  at  least  three  credible  witnesses,  was 
first  required  by  the  Statute  of  Frauds,  29  Car.  2,  c.  8.  Under  that 
Act  wills  of  personalty  remained  as  at  the  common  law,  and  did 
not  require  any  witness,  and  it  was  expressly  provided  by  sect.  22 
(which  was  borrowed  from  the  Civil  Law  by  Sir  Leoline  Jenkins) 
that  the  Act  should  not  apply  to  the  wills  of  soldiers  on  actual 
service,  or  of  seamen  at  sea,  in  respect  of  the  disposition  of 
moveables,  wages,  and  personal  estate.  But  by  the  Wills  Act,  1837, 
7  Will.  4  &  1  Yict.  c.  26,  this  part  of  the  Statute  of  Frauds  is 
repealed  ;  and  it  is  enacted  by  sect.  9,  that  "  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner  hereinafter 
mentioned  ;  (that  is  to  say)  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction  ;  and  such  signature  shall  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary."  In  carrying  out  the  provisions  of  this  enact- 
ment (notwithstanding  which,  and  its  amending  Act  of  1852,  it  was 
held  in  1876  by  the  Court  of  Appeal,  in  the  famous,  striking,  and 
very  peculiar  case  of  Sugden  v.  Lord  St.  Leonards,  that  a  lost  will 
may  be  proved  by  secondary  evidence  of  its  contents  (</)),  many 
wills,  just  and  regular  in  all  other  respects,  were  rendered  inope- 
rative for  inadvertent  non-compliance  with  the  forms  which  it 
prescribed.  To  remedy  this  was  passed  the  Wills  Act  Amend- 
ment Act,  1852,  15  &  16  Viet.  c.  24,  s.  1,  which,  after  reciting 

(2>)  See  infra,  ch.  2.  a  lost  will  propounded  for  probate  on  parol 

(q)  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  evidence  alone. 

154 — C.  A.;andseeGouhlv.Lakcs,  6  P.D.  1;  For   reasons   against   the   soundness   of 

and  for  comments  of  the  House  of  Lords  Sugden   v.    Lord    St.    Leonards,    see    per 

on  Sugden  v.  Lord  St.  Leonards,  see  Wood-  Wilde,  J.  0.  (afterwards  Lord  Penzance),  in 

wardv.  Gouhtonc,  11  App.  Gas.  469,  where  1864,  in  Wltarram  v.  IVIuirram,  33  L.  J., 

without  throwing  any  doubt  whatever  on  P.  &  M.  at  p.  78,  where  it  is  well  pointed 

Sugden  v.  Lord  St.  Leonards  (which,  it  is  out  that  the  current  of  authority  appeai-s  to 

submitted,  it  is  still  open  to  the  House  of  have  flowed  on  past  the  period  of  the  Wills 

Lords  to  over-rule),  the  House  of  Lords  Act  without  any  notice  of  that  enactment. 

affirmed  a  decision  of  the  Court  of  Appeal  and   "certainly  without  serious  argument 

reversing  a  pronouncement  of  Butt,  J.,  for  upon  its  effect  in  this  regard." 
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sect.  9  of  the  previous  Act,  enacts  in  a  very  full  and  elaborate 
manner  that  "  Every  will  shall,  as  regards  the  position  of  the 
signature  of  the  testator,  he  deemed  to  be  valid,  if  the  signature 
shall  be  so  placed  at  or  after,  or  following  or  under,  or  beside,  or 
opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  that  the 
testator  intended  to  give  effect  by  such  his  signature  to  the  writing 
signed  as  his  will ;  and  that  no  such  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow  or  be  immediately 
after  the  foot  or  end  (r)  of  the  will,"  or  by  similar  circumstances 
minutely  described  in  the  enactment  (s). 

The  wills  of  soldiers  (including  in  that  term  officers)  on  an 
expedition,  however,  may  still  be  made  (as  before  the  Act  of  1837) 
by  an  unattested  writing  or  by  a  mere  declaration  by  word  of 
mouth  (called  a  "  nuncupative  will ")  before  a  sufficient  number  of 
witnesses,  it  being  provided  by  sect.  11  of  the  Act  of  1837,  in  repeti- 
tion of  the  23rd  section  of  the  Statute  of  Frauds  above  referred  to, 
that  "  any  soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman  being  at  sea  may  dispose  of  his  personal  estate  as  he  might 
have  done  before  the  making  of  this  act."  Probate  of  a  will  of  this 
character,  signed  but  not  attested,  will  not  be  granted  without  strict 
proof  of  signature,  as  was  shown  in  a  case  where  a  lieutenant  of  the 
Eoyal  Engineers  made  a  will  in  his  own  handwriting  dated  "  Camp 
before  Sebastopol,  1855,"  and  proof  in  terms  of  the  signature,  by 
the  affidavits  of  two  disinterested  persons,  was  required  (t}.  But 
going  into  barracks  with  a  view  to  service  brings  a  man  within  the 
exception  for  military  service  («). 

§  223.  Although  documents  are  necessarily  brought  before  the 
tribunal  by  means  of  verbal  or  parol  evidence,  that  evidence  must 
be  limited  to  giving  such  a  general  description  of  the  document  as 
shall  be  sufficient  to  identify  it,  and  deposing  to  the  real  evidence 
afforded  by  its  visible  state.  Thus  a  keeper  of  records  may  speak 
as  to  the  condition  in  which  they  are,  but  not  as  to  their  contents  (x). 
It  is  commonly  said  that  "  Parol  evidence  is  inferior  (or  secondary) 
to  written  ;  "  that  i;  Written  evidence  is  superior  to  verbal,"  &c.  (y) ; 
but  these  axioms  must  be  understood  with  much  allowance  and 
qualification.  That  evidence  in  icritin;/,  using  the  phrase  latiori 
sensu,  is  superior  to  or  even  more  satisfactory  than  verbal  evidence, 

(r)  Qu.,  Hunt  v.  Hunt,  L.  Kep.,  1  P.  &  (»)  In  the  goods  of  Hiscock,  [1901]  P.  78. 

D.  209  (ar)  Leighton  v.  Leighton,  1  Str.  210. 

(s)  See  In,  the  goods  of  JFotton,  L.  Rep. ,  (y)  Contra   scriptum  testimoninm,    non 

-3  P.  &  D.  159.  scriptum  testimonium  nou  fertur.  Ccxl.  lib. 

(t)  In  the  goals  of  Ncrille,  28  L.  J.,  P.  &  4,  tit.  20,  1.  1. 
M.  62. 
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cannot,  as  a  general  proposition,  be  supported.  Suppose  a  man 
witnesses  a  transaction,  and  after  he  goes  home  commits  a  narrative 
of  it  to  paper,  or  even  puts  his  seal  to  the  paper,  and  fifty  men  attest 
it  as  witnesses ;  whether  his  memory  or  that  paper  would  be  the 
best  and  more  trustworthy  proof  of  what  took  place  depends  very 
much  on  circumstances, — such  as  the  natural  strength  of  his 
memory,  whether  the  transaction  were  of  a  nature  likely  to  make 
an  impression  on  his  mind,  the  time  that  has  elapsed,  &c.  It  is 
true  that  the  writing  has  the  advantage  of  permanence  ;  it  will  not 
decay  so  soon  as  the  memory  of  the  witness, — "  Vox  audita  perit ; 
litera  scripta  manet."  But,  on  the  other  hand,  the  witness  may  be 
cross-examined,  and  compelled  to  give  a  circumstantial  account  of  all 
he  saw  and  heard  ;  while  the  writing  only  preserves  what  was  com- 
mitted to  it  in  the  first  instance,  without  power  of  addition  or 
explanation, — "Minus  obstitisse  videtur  pudor  inter  paucos  signa- 
tores  "  (z)  ;  "  Testibus,  non  testimoniis,  credendum  "  (a)  ;  added  to 
which,  the  evidence  of  the  witness  would  be  given  under  the  sanction 
of  an  oath.  So,  considered  merely  with  reference  to  probative  force, 
the  notes  of  the  judge,  taken  at  a  trial,  would  probably  be  deemed 
very  satisfactory  evidence  of  wrhat  there  took  place.  They  are  not, 
however  (except  for  the  purposes  of  considering  whether  or  not  a 
new  trial  should  be  granted),  even  receivable  as  evidence  of  it.  A 
judge  of  the  High  Court  only  takes  notes  for  his  own  private 
convenience  ;  there  is  no  law  requiring  him  to  do  so  (b)  (although 
section  120  of  the  County  Courts  Act,  1888,  re-enacting  section  6  of 
the  County  Courts  Act,  1875,  obliges  county  court  judges  to  take  notes 
of  questions  of  law  and  of  the  facts  relating  thereto  in  cases  where 
there  is  a  right  of  appeal,  and  they  are  requested  by  either  party  so 
to  do).  Indeed,  in  former  times  the  judges  either  made  no  notes, 
or  notes  much  more  scanty  than  at  present ;  and  of  Pratt,  C.  J.,  in 
particular,  it  is  said  that  he  never  made  any  (c). 

Generally  speaking,  where  there  is  a  contract  in  writing,  evidence 
of  what  passed  between  the  parties  by  word  of  mouth  at  the  time  of 
that  contract  cannot  be  received,  as  is  well  shown  by  the  decisions 
both  before  the  Bills  of  Exchange  Act,  1882  (d),  and  after  it  (e),  that 
a  contemporaneous  oral  agreement  to  renew  a  bill  of  exchange  is 
inadmissible.  The  rules  on  this  subject  have  more  than  one 
application.  1.  In  the  case  of  records  and  other  instruments, 
which  the  policy  of  the  law  requires  to  be  in  writing  and  executed 

(z)  Quint.  Inst.  Orat.  lib.  5,  c.  7.  (c)  See  the  note  to  17  How.  St.  Tr.  1420. 

(a)  Burnett's   Criin.    Law  of  Scotland,  (d)  Young  v.  Austen,  L.  R.,  4  C.  P.  553. 
495.  («)  Kew     London    Credit  Syndicate   v. 

(b)  Per  Lord  Abinger,  C.  B.,   in  Leach  Ncale,  [1898]  2  Q.  B.  487— C.  A. 
v.  Simpson,  5  M.  &  W.  309,  311. 
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with  prescribed  formalities,  no  derivative,  and  consequently  no 
verbal,  or  other  parol  (/)  evidence  of  their  contents  is  receivable, 
until  the  absence  of  the  original  writing  is  accounted  for ;  neither  is 
parol  or  other  intrinsic  evidence  receivable,  at  least  in  general,  to 
contradict,  vary,  or  explain  them.  2.  A  like  rule  holds  where 
writing  or  formalities  are  not  required- by  law,  but  the  parties  have 
had  recourse  to  them  for  the  sake  of  greater  solemnity  and  security ; 
as  where  a  man  executes  a  bond  to  secure  the  payment  of  money, 
when  an  unattested  writing  would  have  been  sufficient ;  or  where  a 
contract  for  the  sale  of  goods  under  WL  (and  consequently  not 
within  the  Statute  of  Frauds)  is  reduced  to  writing,  &c.  (g). 
3.  Where  the  contents  of  any  document  are  in  question,  either  as 
a  fact  directly  in  issue  or  a  subalternate  principal  fact,  the  document 
is  the  proper  evidence  of  its  own  contents  (h).  But  where  a  written 
instrument  or  document  of  any  description  is  not  a  fact  in  issue,  and 
is  merely  used  as  evidence  to  prove  some  act,  independent  proof 
aliunde  is  receivable.  Thus,  although  a  receipt  has  been  given  for 
the  payment  of  money,  proof  of  the  fact  of  payment  may  be  made 
by  any  person  who  witnessed  it  (i).  Or  suppose  a  man  had  declared 
by  deed,  or  even  put  on  record — if  such  a  thing  can  be  supposed — 
his  intention  to  rob  or  murder  another,  this  would  not  exclude 
verbal  or  other  evidence,  that  he  had  made  similar  declarations  of 
intention  by  word  of  mouth.  So,  although  where  the  contents 
of  a  marriage  register  are  in  issue,  verbal  or  other  evidence  of  those 
contents  is  not  receivable,  the  fact  of  the  marriage  may  be  proved 
by  the  independent  evidence  of  a  person  who  was  present  at  it. 
This  distinction  is  well  illustrated  by  the  case  of  Horn  v.  Xoel  (A-), 
in  which  it  was  proposed  to  support  the  defence  of  the  coverture 
of  the  defendant  by  two  witnesses,  who  deposed  that  they  were 
present  in  a  Jewish  synagogue  when  the  defendant  was  married  to 
H.  X.  The  plaintiffs  counsel  contended  that  this  evidence  was 
insufficient ;  that  it  was  necessary  for  the  defendant  to  show  that  a 
marriage  had  been  celebrated  according  to  the  rites  of  the  Jews ;  that 
with  them  what  took  place  in  the  synagogue  was  merely  a  ratifica- 
tion of  a  previously  written  contract ;  and  as  that  contract  was 
essential  to  the  validity  of  the  marriage,  it  ought  to  be  produced  and 

(/)  This  is  not  the  only  instance  in  onr  See  also,  per  Cutler,  21  H.  VII.  5  b.  pi.  2 ; 

law  where  the  word  "parol "  is  used  in  a  Buxton y.  Cornish,  12 M.  &  "W.  426  ; Knigld 

diffe  rent  sanse  from  "verbal"  or  "oral."  v.  Barber,  16  Id.  66;  and  Dig.  lib.  22,  tit. 

Thus  written  contracts  not  under  seal  are  4,  11.  4  and  5. 

said  to  be  parol  "  contracts, "&c.    Rannv.  (h)  Infra,  bk.  3,  pt.  2,  ch.  3. 

Hughes,  7  T.  E.  350-351,  note.  (i)  PMmbert  v.  Cohen,  4  Esp.  213 ;  6  R.K. 

(g)  See  the  distinction  taken  in  Bellamys  854. 

case,  6  Co.  38,  between  deeds  "  ex  iustitu-  (k)  1  Camp.  61. 
tione  legis  "  and  "ex  prorisione  hominis." 
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proved  (I).  The  contract,  in  the  Hebrew  tongue,  was  accordingly 
put  in,  and  translated  by  means  of  an  interpreter,  and  the  plaintiff 
was  nonsuited.  It  must  also  be  added  that  the  rule  excluding 
parol  evidence  as  inferior  to  written  does  not  exclude  circum- 
stantial (in),  nor,  according  to  the  better  opinion,  self -prejudicing 
evidence  (»)• 

§  224.  But  although  documentary  evidence  may  not  be  receivable 
for  want  of  being  verified  on  oath  or  its  equivalent,  or  traceable  to 
the  party  against  whom  it  is  offered,  the  benefit  of  its  permanence 
is  not  always  lost  to  justice.  Thus,  a  witness  who  has  drawn  up  a 
written  narrative,  or  made  a  written  memorandum  of  a  matter  or 
transaction,  may  in  many  cases  use  it  while  under  examination,  as 
a  script  to  refresh  his  memory  (o).  The  latest  case  on  this  point 
appears  to  be  the  criminal  and  rather  strong  one  of  Rey.  v. 
Lane/ton  (p).  There  the  prisoner  was  a  timekeeper,  and  T.  C.  pay 
clerk,  of  a  colliery  company.  It  was  the  duty  of  the  prisoner  every 
fortnight  to  give  a  list  of  the  days  worked  by  the  workmen  to  a  clerk, 
who  entered  the  days  and  the  wages  due  in  respect  of  them  in  a 
time-book.  At  pay  time  it  was  the  duty  of  the  prisoner  to  read 
out  from  the  time-book  the  number  of  days  worked  by  each  work- 
man to  T.  C.,  who  paid  the  wages  accordingly;  and  T.  C.  saw  the 
entries  in  the  time-book  while  the  prisoner  was  reading  them  out. 
It  was  held,  upon  a  trial  of  the  prisoner  for  obtaining  money  by 
false  pretences,  that  T.  C.  might  refresh  his  memory  by  referring 
to  the  entries  in  the  time-book,  in  order  to  prove  the  sums  paid  by 
him  to  workmen.  This  is  one  of  the  important  cases  which  show, 
as  it  is  put  in  a  recent  work  where  all  the  cases  up  to  1894  are  well 
dealt  with  (q),  it  is  not  "  necessary  that  the  memorandum  should  be 
in  the  witness's  handwriting,  if  it  was  made  under  his  personal 
observation  or  recognised  by  him  as  a  correct  statement  at  a  time 
when  the  facts  were  fresh  in  his  memory."  But  a  witness  will  not 
be  allowed  to  refresh  his  memory  by  a  copy  of  a  memorandum  made 
by  him  (•;•)• 

§  225,  As  connected  with  this  subject  may  be  noticed  the  maxim 
of  law,  "  Nihil  tarn  conveniens  est  natural!  aequitati,  unumquodque 

(I)  See  on  this  subject  Rogers's  Eccl.  in  1894,  pp.  231-4.  and  cases  there  cited  : 

Law,  659,  2nd  Ed.  and  see  Phipson  on  Evidence,  2nd  Ed., 

(m)  Bk.  3,  pt.  2,  ch.  1.  published  in  1898,  pp.   471-4,  and  cMM 

(n)  Bk.  3,  pt.  2,  ch.  7.  there  cited. 

(o)  Maugham  v.  Hiibbard,  8  B.  &  C.  14  ;  (;>)  Keg.  v.  Langton,  2  Q.  B.  D.  296— 

32  R.  R.  328  ;  Doe  d.  Church  v.  Perkins,  C.  C.  R. 

3  T.  R.  749  ;  Burton  v.  Plummcr,  2  A.  &  E.  (q)  Wills  on  Evidence,  at  p.  233. 

4341  ;  Be.ech  \.  Jones,  5  C.  B.  <>96  ;  Ximth  v.  (»•)  See  Jones  v.  Stroud,  2  C.  &  P.   196  ; 

Morgan,  2  Moo.  Ac  R.  257  ;  Dyer  v.  Best,       31  R.  R.  660,  per  Best,  C.  J. 

4  H.  &  C.  189  ;  Wills  on  Evidence,  published 
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dissolvi  eo  ligamine  quo  ligatum  est"  (*).  "  Quomodo  quid  consti- 
tuitur,"  says  one  of  our  old  books,  "  eodem  modo  dissolvitur;  record 
per  record,  escript  per  escript  (t),  parliament  per  parliament,  parol 
per  parol  "(»)•  For  instance,  things  that  lie  in  grant,  as  they 
must  be  created  by  deed,  cannot  be  surrendered  without  deed  (.r). 
This  principle  was  also  recognised  by  the  Roman  law, — "  Xihil  tani 
naturale  est,  quam  eo  genere  quicquid  dissolvere,  quo  colligatum 
est :  ideo  verborum  obligatio  verbis  tollitur :  nudi  consensus 
obligatio  contrario  consensu  dissolvitur"  (y).  But  the  performance 
of  a  condition  in  an  instrument  under  seal  may  be  proved  by 
inferior  evidence  (~~) ;  for  this  does  not  invalidate  the  instrument, 
but  sets  it  up.  Thus  payment  of  a  bond  may  be  proved  by 
parol  (a),  kc. 

§  226.  It  has  been  already  stated  (b),  and  is  indeed  an  obvious 
branch  of  the  principle  in  question,  that  ''parol,"  or,  to  speak  more 
correctly,  "extrinsic"  evidence,  is  not  in  r/»'iu>ral  receivable  to  con- 
tradict, vary,  or  explain  written  instruments.  "  It  would  be  incon- 
venient," says  one  of  our  old  books,  "  that  matters  in  writing,  made 
by  advice  and  on  consideration,  and  which  finally  import  the 
certain  truth  of  the  agreement  of  the  parties,  should  be  controlled 
by  averment  of  the  parties,  to  be  proved  by  the  uncertain  testimony 
of  slippery  memory "  (<•).  But  there  are  many  cases  where  the 
rejection  of  such  proof  would  be  the  height  of  injustice,  and  even 
be  absurd.  1.  With  respect  to  the  varying  or  explaining  of  instru- 
ments there  are  two  rules:  "Ambiguitas  verborum  patens  nulla 
verificatione  excluditur "(</);  "Ambiguitas  verborum  latens  verifi- 
catione  suppletur  ;  nam  quod  ex  facto  oritur  ambiguum,  verificatione 
facti  tollitur."  The  following  commentary  by  Lord  Bacon  on  the 
latter  of  these  maxims  is  the  recognised  basis  of  the  law  governing 
this  subject  (</)  :  "  There  be  two  sorts  of  ambiguities  of  words, — the 
one  is  ambiguitas  patens  and  the  other  latrns.  Patens  is  that  which 
appears  to  be  ambiguous  upon  the  deed  or  instrument;  litens  is 
that  which  seemeth  certain  and  without  ambiguity,  for  anything 
that  appeareth  upon  the  deed  or  instrument ;  but  there  is  some 

(*)  2  Inst.  360,  573  ;  4  Inst.  28  ;    2  Co.  (*)  Wing.  Max.  69  ;  Co.  Litt.  338  a. 

53  a  :  4  Id.  57  b  ;  5  Id.  26  a  ;  6  Id.  43  b  ;  (?/)  Dig.  lib.  50,  tit.  17,  I.  35. 

Jenk.    Cent.   2,   Cas.   25  ;    Broom's  Max.,  (:)  See  the  author! ties  cited  in  West,  v. 

7th  Ed.,  664.  Llukcicay,  3  Scott,  N.  R.  199. 

(0  By  es>:ript  mnst  here  be  understood  (a)  Doct.  &  Stud.  Dial.  1,  ch.  12. 

a  writing  under  seal      The  word  is  often  (b)  Supra,  §  223. 

used  in  our  old  books  in  this  sense.     See  (c)  5  Co.  26  a. 

*upru,  §  217.  (rf)  Lotft,  Max.  249. 

(u)  Jenk.  Cent.  2,  Cas.  40.     See  Wood  (e)  Bae.  Max.  of  the  Law,  Keg.  23. 
v.  Leadbilt-:,;  13  M.  «  AV.  838. 

B.E.  14 
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collateral  matter  out  of  the  deed  that  breedeth  the  ambiguity."  A 
host  of  cases  on  this  subject,  with  numerous  qualifications  and 
distinctions,  are  to  be  found  in  the  books  (/).  We  will  merely  add 
the  following  important  observations  from  the  work  of  the  late 
Vice-Chancellor  Wigram,  "Extrinsic  Evidence  in  the  Interpretation 
of  Wills  "(</):  "A  written  instrument  is  not  ambiguous  because  an 
ignorant  and  uninformed  person  is  unable  to  interpret  it.  It  is 
ambiguous  only  if  found  to  be  of  uncertain  meaning,  when  persons 
of  competent  skill  and  information  are  unable  to  do  so.  Words 
cannot  be  ambiguous  because  they  are  unintelligible  to  a  man  who 
cannot  read ;  nor  can  they  be  ambiguous  merely  because  the  court 
which  is  called  upon  to  explain  them  may  be  ignorant  of  a  particular 
fact,  art,  or  science  which  was  familiar  to  the  person  who  used  the 
words,  and  a  knowledge  of  which  is  therefore  necessary  to  a  right 
understanding  of  the  words  he  has  used.  If  this  be  not  a  just 
conclusion,  it  must  follow  that  the  question  whether  a  will  is 
ambiguous  might  be  dependent,  not  upon  the  propriety  of  the 
language  the  testator  has  used,  but  upon  the  degree  of  knowledge, 
general  or  even  local,  which  a  particular  judge  might  happen  to 
possess ;  nay,  the  technical  precision  and  accuracy  of  a  scientific 
man  might  occasion  his  intestacy, — a  proposition  too  absurd  for  an 
argument.  .  .  .  Again,  a  distinction  must  be  taken  between 
inaccuracy  and  ambiguity  of  language.  Language  may  be  inaccurate 
without  being  ambiguous,  and  it  may  be  ambiguous  although 
perfectly  accurate.  If,  for  instance,  a  testator  having  one  leasehold 
house  in  a  given  place,  and  no  other  house,  were  to  devise  his 
freehold  house  there  to  A.  B.,  the  description,  though  inaccurate, 
would  occasion  no  ambiguity.  If,  however,  a  testator  were  to 
devise  an  estate  to  John  Baker,  of  Dale,  the  son  of  Thomas,  and 
there  were  two  persons  to  whom  the  entire  description  accurately 
applied,  this  description,  though  accurate,  would  be  ambiguous. 
It  is  obvious,  therefore,  that  the  whole  of  that  class  of  cases  in 
which  an  inaccurate  description  is  found  to  be  sufficient  merely  by 
the  rejection  of  words  of  surplusage,  are  cases  in  which  no  ambiguity 
really  exists.  The  meaning  is  certain  notwithstanding  the 
inaccuracy  of  the  testator's  language." 

§  227.  2.  There  are  some  other  exceptions  to  the  rule  rejecting 
intrinsic  evidence  to  affect  written  instruments.  Foremost  among 
them  come  those  cases  where  it  is  sought  to  impeach  written 

(/)  See  the  cases  collected  in  2  Phill.  Ev.  Grant,  L.  Rep.,  5  C.  P.  380  ;  S.  C.  (in  Cam. 

ch.    8,    10th  Ed.;    and   Wigram's   "Ex-  Sc&cc.),Id.727;Sft^rrattv.Mountf<n^,l.. 

trinsic  Evidence  in  the   Interpretation  of  Rep.,  8  Ch.  App.  928. 

Wills,"  4th  Ed.     And  see  also  Grant  v.  (g)  §  200  ct  scq.  4th  Ed. 
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instruments  as  having  been  obtained  by  duress  (//),  menace  (0, 
fraud,  coviii,  or  collusion  (h) ;  which,  as  is  well  known,  vitiate  all 
acts,  however  solemn,  or  even  judicial  (1).  "  Xon  videtur  con- 
sensum  retinuisse  si  quis  ex  pnescripto  minantis  aliquid  imrnu- 
tavit"(w);  "  Dolus  et  fraus  nemini  patrocinantur  "  (H) ;  "Jus  et 
fraus  nunquani  cohabitant  "  (o) ;  "  Qui  fraudem  fit  frustra  agit "  (p) ; 
"Dolus  circuitu  non  purgatur "  (q).  To  reject  parol  or  other 
extrinsic  proof  in  such  cases  would  be  to  apply  the  rule  in  question 
to  a  purpose  for  which  it  was  never  intended,  and  to  render  it  a 
protection  to  practices  which  the  object  of  the  law  is  to  suppress. 
But  the  party  to  an  instrument  is  estopped  from  setting  up  his 
own  fraud,  &c.,  to  avoid  the  instrument  (r) ;  as  also  are  those 
claiming  under  him ;  and  the  like  rule  holds  in  the  case  of  menace 
or  duress  (s).  These  principles  are  found  in  the  laws  of  other 
countries  as  well  as  our  own  (t), — 

" •  Xec  lex  est  justior  ulla, 


Quam  necis  artifices  arte  perire  sua  "  (»). 

§  228.  3.  Another  exception  is  to  be  found  in  the  admissibility 
of  the  evidence  of  usage :  "  Optimus  interpres  rerum  usus "  (x) ; 
"  Magister  rerum  usus  "  (y) ;  "  Consuetude  loci  est  observanda  "  (z). 
Many  of  the  cases  on  this  subject  will  be  found  collected  in  Broom's 
Maxims  (a) ;  and  the  general  principles  by  which  it  is  governed 
are  thus  clearly  laid  down  in  a  work  of  authority :  "  Evidence  of 
usage  has  been  admitted  in  aid  of  the  construction  of  written 
instruments.  This  evidence  has  been  received  for  explaining  or 
filling  up  terms  used  in  commercial  contracts,  policies  of  insurance, 
negotiable  instruments,  and  other  writings  of  a  similar  kind, — when 
the  language,  though  well  understood  by  the  parties,  and  by  all 

(h)  Dig.  lib.  50,  tit.  17, 1.  116  ;  Perkins,  (>•)  2  Phill.  Ev.  360,  10th  Ed.      See  bk. 

§  16  ;  Bae.  Max.  Reg.  6  ;  6  Ho.  Lo.  Cas.  44,  3,  pt.  '2.  ch.  7. 

45  ;  11  Q.  B.  112  ;  2  Exch.  395  ;  6  Exeh.  (*)  Bracton,  lib.  2,  c.  5,  fol.  15  b  ;  Dyer 

«7.  143  b,  pi.  56  ;  Plowd.  19 ;  Shep.  Touch.  60, 

(t)  Dig.  in  loc.  cit.  ;   Bac.    Max.    Reg.  61  ;  Atlcc  v.  Backhouse,  3  M.  &  "\V.  650,  per 

22  ;  Shep.  Touch.  61  ;  11  A.  &  E.  990  ;  6  Q.  Parke,  B. 

B.  280.  (t)  Dig.  lib.  4,  tit.  2  ;  Cod.  lib.  8,  tit.  54, 

(k)  Dig.  lib.  44,  tit.   4;    Gibert,  Corp.  1.27;  Laiicel.  Inst  Jur.  Canon,  lib.  2,  tit.  25, 

Jur.  Can.  Prolegom.  Pars  Post.   pp.   27  i:  §  13;  Domat.LoisCiviles,  part.  1,  liv.3,  tit. 

28.  6,  sect.  2,  §  5  ;  Code  Civil,  liv.  3,  tit.  3,  ch. 

(?)  That  judicial  acts  may  be  impeached  6,  sect.  3,  §  2,  art.  1353  ;  Bonnier,  Traitc 

for  fraud,  see  bk.  3,  pt.  2,  ch.  9.  des  Preuves,  §  643,  &c. 

(HI)  Bac.  Max.  Keg.  22.  (u)  1  H.  Bl.  585. 

(»)  M.  30  Edw.  III.  32  ;  14  Hen.  VIII.  8  (*)  2  lust.  282  ;  Broom's  Max.,  7th  Ed. 

A.  ;  39  Hen.  VI.  50,  pi.  15  ;  1  Keb.  546.  698. 

(o)  10  Co.  45  a.  (y)  Co.  Litt.  229  b. 

(p)  2  Roll.  47.  (-.)  6  Co.  67  a  ;  7  Id.  5  a  ;  10  Id.  140  n. 

(q)  Bacon,  Max.  Keg.  1.  (a)  Pp.  882-896,  Itli  Ed. 

14—2 
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who  have  to  act  upon  it  in  matters  of  business,  would  often  appear 
to  the  common  reader  scarcely  intelligible,  and  sometimes  almost 
a  foreign  language.  The  terms  used  in  these  instruments  are  to  be 
interpreted  according  to  the  recognised  practice  and  usage  with 
reference  to  which  the  parties  are  supposed  to  have  acted ;  and  the 
sense  of  the  words,  so  interpreted,  may  be  taken  to  be  the  appro- 
priate and  true  sense  intended  by  the  parties"  (/>).  "Evidence  of 
usage  has  been  admitted  in  contracts  relating  to  transactions  of 
commerce,  trade,  farming,  or  other  business, — for  the  purpose  of 
denning  what  would  otherwise  be  indefinite,  or  to  interpret  a 
peculiar  term,  or  to  explain  what  was  obscure,  or  to  ascertain  what 
was  equivocal,  or  to  annex  particulars  and  incidents  which,  although 
not  mentioned  in  the  contracts,  were  connected  with  them,  or  with 
the  relations  growing  out  of  them  ;  and  the  evidence  in  such  cases 
is  admitted,  with  the  view  of  giving  effect,  as  far  as  can  be  done,  to 
the  presumed  intention  of  the  parties.  Where  the  language  of  the 
contract  itself  manifests  an  intention  to  exclude  the  operation  of 
usage,  evidence  of  usage  cannot  be  admitted.  And  in  all  cases  in 
which  this  evidence  is  admitted,  it  must  be  presumed  that  the  usage 
was  known  to  the  contracting  parties,  and  that  they  contracted  in 
reference  to  it,  and  in  conformity  with  it  (c).  With  this  under- 
standing, the  reception  of  evidence  of  usage  is  not  only  justifiable 
in  principle,  but  absolutely  necessary ;  and  without  it,  the  intention 
of  the  parties  would  be  often  defeated.  Usage  may  be  proved, 
though  not  general ;  it  may  be  local,  and  to  a  small  extent, — or 
professional, — or  only  in  a  particular  branch  of  business,  or  among 
a  particular  class  of  persons.  Even  the  usage,  or  rather  the 
practice,  of  an  individual  firm  with  which  a  party  has  contracted, 
may  be  resorted  to  as  a  medium  of  exposition,  if  it  may  be 
reasonably  inferred  that  he  contracted  in  reference  to  such 
practice  "  (d). 

But  "the  rule  for  admitting  evidence  of  usage  must  be  taken 
always  with  this  qualification,  that  the  evidence  proposed  is  not 
repugnant  to,  or  consistent  with,  the  written  contract.  It  ought 
never  to  be  allowed  to  vary  or  contradict  the  written  instrument, 
either  expressly  or  by  implication  "  (c).  So  although  where  "the 
language  of  ancient  charters  is  become  obscure  from  its  antiquity,  or 
the  construction  is  doubtful,  the  constant  and  immemorial  usage 
under  the  instrument  may  be  resorted  to  for  the  purpose  of 


(V)  2  Phill.  Ev.  407,  10th  Ed.     See  also          (d)  2  Phill.  Ev.  415-416,  10th  Ed. 
2  Stark.  Ev.  361,  3rd  Ed.  (c)  Id.  417. 

(c)  See,  as  to  this,  Kirchncr  v.   Venus, 
12  Moo.  P.  C.  361,  35)9. 
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explanation,"  still  "  it  can  never  be  admitted  to  control  or  contradict 
the  express  provisions  of  the  instrument  "  (/)•  And  lastly,  where  the 
incident  sought  to  be  annexed  to  a  contract  is  of  such  a  nature  that 
the  parties  are  not  themselves  competent  to  introduce  it  by  express 
stipulation,  such  an  incident  cannot  be  annexed  by  the  tacit  stipula- 
tion arising  from  usage.  E.f/.,  the  parties  to  a  contract  which  is  not 
by  law  negotiable  cannot  make  it  negotiable  by  an  express  stipula- 
tion to  that  effect ;  and,  therefore,  the  incident  of  negotiability  cannot 
be  added  to  such  a  contract  by  evidence  of  usage  ('/). 

§  229.  It  seems  a  rule  of  universal  jurisprudence  that  imperfec- 
tions or  blemishes  apparent  on  the  face  of  a  document,  such  as 
interlineations,  erasures,  &c.,  do  not  vitiate  the  document  unless  they 
are  in  some  material  part  of  it  (/<).  One  of  our  old  books  lays  down 
generally  that  "an  interlineation,  without  anything  appearing  against 
it,  will  be  presumed  to  be  at  the  time  of  the  making  of  the  deed, 
and  not  after  "  (i).  Other  authorities  seem  disposed  to  extend  this 
doctrine  to  erasures  (k) ;  and  both  positions  have  been  confirmed  by 
the  Court  of  Queen's  Bench  (/).  But  that  an  erasure  or  alteration  in 
a  suspicious  place  must  be  explained  by  the  party  seeking  to  enforce 
the  instrument  has  been  law  from  the  earliest  times  (/«).  And  this 
principle  is  fully  recognised  at  the  present  day  (n),  especially  where 
an  alteration  affects  the  stamp  required  for  a  document  (o).  The 
whole  subject  is,  however,  guarded  by  many  restrictions  and  limita- 
tions (p).  And  in  the  case  of  wills,  the  presumption  seems  to  be  the 
other  way, — the  rule  being  that,  having  regard  to  the  Wills  Act,  1837, 
7  AY.  4  &  1  Yict.  c.  26,  s.  21,  the  onus  is  cast  upon  the  party  who 
seeks  to  derive  an  advantage  from  an  alteration  in  a  will,  to  adduce 
some  evidence,  from  which  the  jury  may  infer  that  the  alteration 
was  made  before  the  will  was  executed  (q). 

(/)  Id.  419.  (*)  Shep.  Touch.  53,  n.  (I),  8th  Ed. 

(g)  Crouch  v.  Credit  Fonder  of  England,  (1)  Doe  d.  Tatum  v.  Catomore,  16  Q.  B. 

L.  Rep.,  8  Q.  B.  374,  386.  745.     See  also,  per  Lord  Cranworth,  V.-C., 

(A)  Mascard.  de  Prob.  Concl.  '256,  284  ;  Simmons  v.  Ewtall,  1  Sim.  N.S.  115,  136. 
Lancel.  lust.  Jur.  Can.  lib.  3,  tit,  14,  §  43  ;  (HI)  7  Edw.  III.  57,  pi.  44  ;  and  27,  pi. 

Devot.  Inst.  Canon,  lib.  3,  tit  9,  §  21,  5th  13. 

Ed.  ;  Fleta,  lib.  6.  c.  34,   s.  5  ;  Co.  Litt.  '        (n)  Earl  of  Falmouth  v.  Roberts,  9  M.  & 

225  b  :  10  Co.  92  b  ;  Cro.  Car.  399  ;  Dicks.  W.  469. 

Law  Ev.  in  Scotl.  179.     The  old  rule  laid  (o)  Knight  v.  Clements,  8  A.  &  E.  215. 

down  iu  Piyot's  case,   11  Rep.  266— viz.,  (p)  See  Tayl.  Ev.  §§  1616-1638  ;  David.- 

that  the  alteration  of  a  deed  by  the  obligee  son  v.  Cooper,  1 1  M.  i:  W.  778  ;  13  Id.  343. 
himself,  although  it  be  iii  words  not  ma-  (q)  Doe  d.  Skallcross  v.  Palmer,  16  Q.  B. 

.  makes  the  deed  void — has  been  held  747,  755  ;  In  the  goods  of  Sifke*,  L.  Rep., 

not   to   be  law.     Aldous  v.   Cornwell,  L.  3  P.  &  D.  26  ;  Simmons  v.  liudall,  1  Sim. 

Rep.,  :]  n.  B.  573,  579.  !».&  126.     But  the  court  was  notprecluded 

(/)  Trou:d    v.     Castle,    1   Keb.    21    (5),  by  the   absence   of  direct   evidence   from 

recognised  Butl.  Co.  Litt.  225  b,  n.  (1).  considering  the  nature  of  the  alterations, 
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§  230.  Various  Acts  of  Parliament — for  the  system  is  unknown 
to  the  common  law — have  imposed,  as  a  condition  precedent  to  the 
admissihility  in  evidence  of  most  documents,  the  prepayment  to 
the  state  of  a  sum  of  money,  the  receipt  of  which  is  indicated  by  a 
"  stamp."  An  exposition  of  the  Stamp  Laws  (which  were  consolidated, 
firstly,  by  the  Stamp  Act,  1870,  33  &  34  Viet.  c.  97,  and,  secondly,  by 
the  Stamp  Act,  1891,  54  &  55  Viet.  c.  39),  would  be  wholly  unsuited 
to  this  work ;  but  there  are  four  things  connected  with  the  subject 
which  ought  to  be  borne  in  mind  : — 

First,  A  document  which  is  lost(r),  or  not  produced  on  notice  (s), 
will,  in  the  absence  of  evidence  to  the  contrary,  be  presumed  to  have 
been  duly  stamped  (t). 

Secondly,  The  stamp  which  is  required  to  be  affixed  to  the  docu- 
ment is  that  which  is  "in  accordance  with  the  law  in  force  at  the 
time  when  it  was  first  executed  (u). 

Third,  The  requirement  of  the  stamp  as  a  condition  precedent 
to  the  admissibility  of  the  document  does  not  extend  to  criminal 
proceedings  (x). 

Fourthly,  The  ordinary  requirement  of  the  law  being  that  docu- 
ments should  be  stamped  at  the  time  of  their  execution,  a  twofold,  and 
in  some  cases  a  threefold,  penalty,  in  addition  to  the  stamp  duty, 
must  be  paid  before  an  unstamped  document  can  be  admitted  in 
evidence  (//)• 

Under  the  Act  of  1870  and  Acts  prior  thereto,  an  unstamped  docu- 
ment was  held  to  be  evidence  for  some  collateral  purposes,  as,  for 
instance,  to  prove  fraud  or  illegality  in  a  transaction  of  which  the 
document  formed  part  (z) ;  but  the  14th  section  of  the  Stamp  Act, 
1891,  contains  the  new  provision  that  an  unstamped  document  shall 
not,  except  in  criminal  proceedings,  be  given  in  evidence  for  any 
purpose  whatever. 


and  tlie  internal  evidence  furnished  by  the  at  any  time  after  it  was  executed,  tin- 
document  itself.  Per  Sir  J.  P.  Wilde,  In  instrument  was  unstamped,  this  presump- 
the  goods  of  Cadge,  L.  Rep.,  1  P  &  D.  543,  tion  is  at  an  end,  and  the  party  who  relics 
545.  on  the  instrument  must  prove  thut  it  was 

(-/•)  Poolcy   v.    God-win,  4  A.  £  E.  94  ;    _  duly  stamped.     Marine   Investment  Corn- 
Hart  v.  Hart,  1   Hare,   1  ;  11.   v.  The  In-  pany  v.  Hcaviside,   L.   Kep.,    5  App.   Ca. 
habitants  of  Long  Buckly,   7  East,  45  ;  8  624. 
R.R.  595.  (it)  Stamp  Act,  1891,  s.  14.     P.cfore  the 

(s)  Crisp  v.    Anderson,    1    Stark.    35  ;  Act  of  1870   the  law  was  otherwise,   see 

Closmadeuc  v.  Carrel,  18    C.    B.    36.     See  Dcakin  \.  Penniall,  '2  Ex.  230. 

also  the  case  of  Bradlnugh  \.  DC  Kin,  L.  (x)  Stamp  Act,  1891,  s.  14. 

Rep.,  3  C.  P.  286,  as  to  the  presumption  (>/)  Id. 

that  an  instrument   on  which  there  is  a  (z)  Co-pock  v.   Jiovir,  4  M.  &  W.   3 

stamp    when    produced   at   the   trial  was  Ion-idea  v.  Pacific  Jnxi'i-a,i'-<    Co.,  L.  1!.,  < 

stamped  in  proper  time.  ().  1».  517. 

(t)  I  ('satisfactory  evidence  be  given  that, 
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But  notwithstanding  the  express  language  of  this  enactment,  it  is 
the  settled  practice  to  allow  an  unstamped  document  to  be  used  in 
evidence  in  a  case  where  an  order  will  follow  judgment,  upon  the 
personal  undertaking,  not  of  the  parties  to  the  action,  but  of  solicitors 
who  are  officers  of  the  court,  to  stamp  it  and  produce  it  so  stamped 
before  the  order  is  drawn  up  (a). 

(a)  Coolgantie  Goldfields  Limited,  Li  re,  [1900]  1  Ch.  475,  per  Cozcns-Hardy,  J. 
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§  232.  IN  this  chapter  it  is  proposed  to  consider  a  species  of  proof 
necessarily  much  resorted  to  in  judicial  proceedings,  but  which  pre- 
sents many  difficulties,  and  has  in  every  age  been  found  a  source  of 
embarrassment  to  legislators,  jurists,  and  practitioners, — the  proof  of 
handwriting  (a).  We  speak  not  of  cases  where  the  fact  that  a  certain 
document  was  written,  is  proved  by  eye-witnesses,  or  by  the  admis- 
sions of  parties,  or  is  inferred  from  circumstances ;  but  of  cases  where 
a  judgment  or  opinion  that  a  given  document  is  or  is  not  in  the 
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(a)  Much  of  this  chapter  was  taken  from 
an  article  by  the  author,  in  the  "  Monthly 
Law  Magazine,"  vol.  7,  p.  120. 

The  rules  of  the  Roman  law  respecting 
handwriting  are  contained  in  Novel. 
LXXIII.,  which,  we  are  told,  in  the 
beginning  of  it,  was  framed  in  consequence 
of  the  practice  of  counterfeiting  hand- 
writing, and  the  difficulties  of  a  case  which 
had  arisen  in  Armenia. 

For  the  practice  of  the  civilians,  the 
reader  is  referred  to  Cujacius  in  73  Nov.  ; 
Huberns  Prael.  Jur.  Civ.  lib.  22,  tit. 


4,  nn.  16  and  20  ;  Voet.  et  Pand.  lib. 
22.  tit.  4,  n.  11 ;  Mascard.  de  Prob.  Concl. 
285,  330,  331  ;  and  Oughtou,  Ordo  Ju- 
dicior,  tit.  225.  The  trainers  of  the  Codes 
Napok'on  seem  to  have  been  fully  sensible 
of  the  difficulties  attendant  on  this  sub- 
ject, and  while  admitting  proof  of  hand- 
writing by  comparison,  have  taken  great 
pains  to  insure  the  genuineness  of  the 
specimens  used  for  the  purpose.  Code  de 
Procedure  Civile,  part.  1,  liv.  2,  tit.  10, 
art.  193-213,  De  la  verification 
e'criturcs. 
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hand\N  siting  of  a  given  person,  is  based  on  the  resemblance  of  the 
handwriting  to,  or  its  dissimilarity  from,  that  of  the  supposed  writer, 
an  acquaintance  with  which  has  been  formed  by  means  extraneous 
to  that  document.  This  is  a  species  of  circumstantial  real  evidence  (b) , 
and,  like  other  species  of  circumstantial  evidence,  is  not  secondary  to 
direct.  Thus  evidence  of  the  nature  in  question  is  perfectly  receiv- 
able, although  the  writer  of  the  supposed  document  is  not  examined 
to  say  whether  he  wrote  it  (c) ;  and  this  even  if  he  were  actually 
present  in  court,  although  the  not  calling  him  would  of  course  be 
matter  of  strong  observation  to  the  jury.  A  document  wholly  in  the 
handwriting  of  a  party  is  said  to  be  an  autograph  or  holograph  (d) ; 
where  it  is  in  the  handwriting  of  another  person,  and  is  only  signed 
by  the  party,  the  signature  may  be  called  ;"  onomastic  ;  "  where  it  is 
signed  by  a  cross  or  other  symbol,  "  symbolic  "  (f). 

^  '233.  Abstractedly  considered,  it  is  clear  thatajudgment  respecting 
the  genuineness  of  handwriting,  based  on  its  resemblance  to  or  dis- 
similarity from  that  of  the  supposed  writer,  may  be  formed  by  one 
or  more  of  the  following  means  :  1st,  A  standard  of  the  general 
nature  of  the  handwriting  of  the  person  may  be  formed  in  the  mind 
by  having,  on  former  occasions,  observed  the  characters  traced  by  him 
while  in  the  act  of  writing,  with  which  standard  the  handwriting  in 
the  disputed  document  may,  by  a  mental  operation,  be  compared. 
•2ndly,  A  person  who  has  never  seen  the  supposed  writer  of  the  docu- 
ment write,  may  obtain  a  like  standard  by  means  either  of  having 
carried  on  written  correspondence  with  him,  or  having  had  other 
opportunities  of  observing  writing  which  there  was  reasonable  ground 
for  presuming  to  be  his.  3rdly,  A  judgment  as  to  the  genuineness  of 
the  handwriting  to  a  document  may  be  formed  by  a  comparison 
instituted  between  it  and  other  documents  known  or  admitted  to  be 
in  the  handwriting  of  the  party.  These  three  modes  of  proof — the 
admissibility  and  weight  of  which  we  propose  to  consider  in  their 
order — have  been  accurately  designated  respectively :  "  Praesumptio 
ex  visu  scriptionis;"  "Praesumptio  ex  scriptis  olim  visis;"  and 
"Praesumptio  ex  comparatione  scriptorum,"  or  ''ex  scripto  mine 
viso  "  CO- 

§  234.  The  rule  with  respect  to  proof  "  ex  visu  scriptionis  "  is 
clear  and  settled ;  namely,  that  any  person  who  has  ever  seen  the 
supposed  writer  of  a  document  write,  so  as  to  have  thereby  acquired 

(6)  2  Benth.  Jud.  Ev.  460.  (d)  2  Benth.  Jud.  Ev.  459,  460,  401. 

(c)  B.  v.   Hug/if*,   2  East,  P.  C.  1002  ;  (c)  Id. 

R.  v.  M'Gi'.ii-t,  Id.  •  The  Bank  Prosecutions,  (/)  3  Benth.  Jud.  Ev.  598.  599. 
E.  &  R.  C.  C. 
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a  standard  in  his  own  mind  of  the  general  character  of  the  hand- 
writing of  that  party,  is  a  competent  witness  to  say  whether  he 
believes  the  handwriting  of  the  disputed  document  to  be  genuine  or 
not  (g).  The  having  seen  the  party  write  but  once  (h),  no  matter 
how  long  ago  (/),  or  having  seen  him  merely  write  his  signature  (k), 
or  even  only  his  surname  (/),  is  sufficient  to  render  the  evidence 
admissible ;  the  weakness  of  it  is  matter  of  comment  for  the  jury. 
Where  a  person  who  cannot  write  is  desirous  of  subscribing  his 
name  to  a  document,  another  person  writes  it  for  him,  which 
signature  he  identifies  by  affixing  over  or  near  it  a  mark,  usually  a 
cross.  Here  it  is  obvious  the  difficulty  of  proof  is  much  increased. 
"In  the  symbolic  mode  of  signature,"  observes  Bentham  (m), 
"  whatever  security  is  afforded  by  the  two  other  modes  (viz., 
against  spuriousness  pro  parte  as  well  as  in  toto  by  the  holographic, 
against  spuriousness  in  toto  by  the  onomastic)  is  manifestly  wanting  : 
a  cross  (the  usual  mark)  made  by  one  man  not  being  distinguishable 
from  a  cross  made  by  another,  the  real  part  of  evidence  has  no 
place.  Eecognition,  viz.,  by  deportment,  is  the  only  way  in  which 
this  mode  of  authentication  can  be  said  to  operate."  This  is  rather 
too  broadly  stated.  Unless  there  is  something  to  identify  the  mark 
as  being  that  of  a  particular  person,  the  evidence  seems  not  to  be 
admissible ;  but  otherwise  it  is  impossible  to  distinguish  this  in 
principle  from  any  other  form  of  proof  ex  visu  scriptionis.  In  one 
case  (»),  in  order  to  prove  the  indorsement  of  a  bill  of  exchange  by 
one  A.  M.,  which  was  indorsed  by  mark,  a  witness  was  called,  who 
stated  that  he  had  frequently  seen  A.  M.  make  her  mark,  and  so 
sign  instruments,  and  he  pointed  out  some  peculiarity.  Tindal,  C.  J., 
after  some  hesitation,  admitted  the  evidence  as  sufficient,  and  the 
plaintiff  had  a  verdict.  In  a  court  of  equit}7  also,  where  it  was 
sought  to  prove  a  debt  due  by  a  deceased  person  to  one  W.  P.,  and 
to  prevent  the  debt  from  being  barred  by  the  Statute  of  Limitations, 
receipts  for  interest  were  produced  in  the  handwriting  of  the 
deceased,  and  signed  with  the  Christian  and  surname  of  W.  P., 
having  a  cross  between  them ;  and  an  affidavit  was  produced  that 
P.  was  a  marksman,  and  that  the  signs  or  marks  on  those  docu- 

(y]  De  la  Matte's  case,  21  How.  St.  Tr.  71,  72  ;  Eayldon  v.  Kingston,  8  Yes.  474, 

810  ;  Eaijleton  v.    Kingston,    8  Ves.  473,  per  Lord  Eklon. 

±H;Lcwisv.Sapio,  1  M.  &  M.  39;  Will-  (/:)  Garrclls  v.    Alexander,  4  Esp.  37; 

man  v.    Worrall,    8  C.   &   P.    380 ;  also  Willman  v.  Worrall,  8  C.  &  P.  380. 
Garrells  v.  Alexander,  4  Esp.  37.  (1)  Lewis  v   Sapio,  1  M.  &  M.  39,  over- 

(h)    Willman  v.  Worrall,  8  C.  &  P.  380  ;  ruling  Powell  v.  Font,  2  Stark.  164. 
Ph.  &  Am.  Ev.  692.     See  also  Warren  v.  (m)  2  lieutli.  Jud.  Ev.  461. 

Anderson,  8  Scott,  384.  (n)  George  v.   Surrci/,  1  -M.  &  M.  516. 

(/)  R.  v.  Home  Tool's,  25  How.  St.  Tr.  See  per  Parke,  !>.,  in  ,SW»/,v  v.  (,'!<>ssoj>,  12 

Jar.  465. 
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ments  were  respectively  the  mark  or  sign  of  W.  P.  used  by  him  in 
place  of  signing  his  name, — Shadwell,  V.-C.,  thought  the  proof  of 
the  signature  sufficient  (o). 

>i  -235.  The  practice  with  reference  to  the  presumption  "ex 
scriptis  olim  visis  "  is  thus  clearly  stated  by  Patteson,  J.,  in  the 
case  of  Doe  d.  Mudd  v.  Suckermore  (j)} :  "  That  knowledge  "  (scil.  of 
handwriting)  "may  have  been  acquired  by  the  witness  having  seen 
letters  or  other  documents  professing  to  be  the  handwriting  of  the 
party,  and  having  afterwards  communicated  personally  with  the 
party  upon  the  contents  of  those  letters  or  documents,  or  having 
otherwise  acted  upon  them,  by  written  answers  producing  further 
correspondence,  or  acquiescence  by  the  party  in  some  matter  to 
which  they  relate,  or  by  the  witness  transacting  with  the  party 
some  business  to  which  they  relate,  or  by  any  other  mode  of  com- 
munication between  the  party  and  the  witness  which,  in  the  ordinary 
course  of  the  transactions  of  life,  induces  a  reasonable  presumption 
that  the  letters  or  documents  were  the  handwriting  of  the  party, 
evidence  of  the  identity  of  the  party  being  of  course  added  aliunde, 
if  the  witness  be  not  personally  acquainted  with  him."  The  number 
of  papers,  however,  which  the  witness  may  have  seen  in  the  hand- 
writing of  the  party  is  perfectly  immaterial,  so  far  as  relates  to  the 
admissibility  of  the  evidence  (q).  Nor  is  it  absolutely  necessary  for 
this  purpose  that  any  act  should  be  done  or  business  transacted  by 
the  witness  in  consequence  of  the  correspondence  (r).  "The  clerk," 
says  Lord  Denman,  in  Doc  d.  Mudd  v.  Suckermore  (s\  "  who  con- 
stantly read  the  letters,  the  broker  who  was  ever  consulted  upon 
them,  is  as  competent  to  judge  whether  another  signature  is 
that  of  the  writer  of  the  letters  as  the  merchant  to  whom  they 
were  addressed.  The  servant  who  has  habitually  carried  letters 
addressed  by  me  to  others  has  an  opportunity  of  obtaining  a 
knowledge  of  my  writing,  though  he  never  saw  me  write,  or  received 
a  letter  from  me." 

£  236.  It  seems,  however,  that,  in  order  to  render  admissible 
either  of  the  above  modes  of  proof  of  handwriting,  the  knowledge 
must  not  have  been  acquired  or  communicated  with  a  view  to  the 
specific  occasion  on  which  the  proof  is  offered  (<).  In  a  case  where 

I'carci,  v.  Did.:;;  13  Jur.  997.  See  (/•)  Id.  ;  2  Stark.  Ev.  514,  n.  (m),  3rd 

also  Baker  v.  D^nnty,  8  A.  &  E.  94  ;  Li  t/f  Ed. 

/  iYyo,  2  Curt.  :j'Jo.  (s)  5  A.  &  E.  703  ;  44  E.  R.  533. 

.'  A.  &  E.  70-3  ;  44  K.  K.  533.  See  (t)  See  the  judgments  of  Patteson  and 

also  Lord  />/•/•<:/.>•  v.  Shirley,  Fitzg.  195  :  Coleridge,  JJ.,  in  Uw  d.  Mudd  v.  Suckcr- 

v.  Pitt.  -2  l\.;,ke,  130  ;  4  II.  K.  595.  J.JOTY,  5  A.  &  E.  703  ;  44  K.  R.  533. 

I'll.  &  Am.  Ev.  693. 
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the  question  turned  on  the  genuineness  of  the  handwriting  on  a  bill 
of  exchange,  purporting  to  have  been  accepted  by  the  defendant, 
the  evidence  of  a  witness,  who  stated  that  he  had  seen  the  defendant 
write  his  name  several  times  before  the  trial, — he  having  written  it 
for  the  purpose  of  showing  to  the  witness  his  true  manner  of  writing 
it,  so  that  the  witness  might  be  able  to  distinguish  it  from  the 
pretended  acceptance  to  the  bill, — was  rejected  by  Lord  Kenyon,  as 
the  defendant  might,  through  design,  have  written  differently  from 
his  common  mode  of  writing  his  name  (H).  So  where,  on  an  in- 
dictment for  sending  a  threatening  letter,  the  only  witness  called  to 
prove  that  the  letter  was  in  the  handwriting  of  the  accused,  was  a 
policeman  who,  after  the  letter  had  been  received  and  suspicions 
aroused,  was  sent  by  his  inspector  to  the  accused  to  pay  him  some 
money  and  procure  a  receipt,  in  order  thus  to  obtain  a  knowledge 
of  his  handwriting  by  seeing  him  write,  his  evidence  was  rejected 
by  Maule,  J.,  on  the  ground  that  "Knowledge  obtained  for  such  a 
specific  purpose,  and  under  such  a  bias,  is  not  such  as  to  make  a 
man  admissible  as  a  quasi  expert  witness  "  (r). 

§  237.  It  has  been  made  a  question  whether  a  witness  who, 
either  ex  visu  scriptionis  or  ex  scriptis  olim  visis,  has  acquired  a 
knowledge  of  the  handwriting  of  a  party,  but  which,  from  length  of 
time,  has  partly  faded  from  his  memory,  may  be  allowed,  during 
examination,  to  refresh  his  memory  by  reference  to  papers  or 
memoranda  proved  to  be  in  the  handwriting  of  the  party.  In  one 
case  a  witness  was  allowed  to  do  so  by  Dallas,  C.  J.,  at  nisi  prius  (y) ; 
but  the  correctness  of  that  decision  was  denied  by  Patteson,  J.,  in 
Doe  d.  Mudd  v.  Suckefmore  (z) ;  and  the  propriety  of  the  practice 
may  fairly  be  questioned. 

§  238.  We  now  proceed  to  the  third  part  of  this  subject ;  namely, 
whether  and  under  what  circumstances  it  is  competent  to  prove  the 
handwriting  of  a  party  to  a  document,  by  a  comparison  or  collation 
instituted  between  it  and  other  documents  proved  or  assumed  to  be 
in  his  handwriting.  By  the  general  rule  of  the  common  law,  such 
evidence  was  not  receivable  (a), — for  which  three  reasons  are 
assigned  in  our  books.  First,  that  the  writings  offered  for  the 
purpose  of  comparison  with  the  document  in  question  might  be 
spurious;  and  consequently  that,  before  any  comparison  between 
them  and  it  could  be  instituted,  a  collateral  issue  must  be  tried, 

(«)  Slanger  v.  Sr«rl>,  1  Ksp.  14.  (~)  5  A.  &  E.  703  ;  44  R.  ft.  533. 

(x)  Jl.  v.  Crouch,  4  Cox,  Cr.  Cas.  163,  (n)  Doc  J.  Mn*l<l  \.  Hin-.l.-i  /•//"//•<•,  ',  \.  & 

(y)  Jinrrv.  Harper,  Holt,  N.  P.  C.  420  ;  E.  703  ;  44  R.  R.  533. 
17  R.  II.  656. 
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to  determine  their  genuineness.  Nor  is  this  all, — if  it  were  com- 
petent to  prove  the  genuineness  of  the  main  document  by  comparison 
with  others,  it  must  be  equally  so  to  prove  that  of  the  latter  by 
comparison  with  fresh  ones :  and  so  the  inquiry  might  go  on  ad 
infinitum,  to  the  great  distraction  of  the  attention  of  the  jury,  and 
delay  in  the  administration  of  justice  (b).  2ndly,  that  the  specimens 
might  not  be  fairly  selected  (c).  3rdly,  that  the  persons  composing 
the  jury  might  be  unable  to  read,  and  consequently  be  unable  to 
institute  such  a  comparison  (d).  As  to  the  last  of  these  objections, 
it  does  not  seem  satisfactory  logic  to  prohibit  a  jury  which  can  read 
from  availing  themselves  of  that  means  for  the  investigation  of 
truth,  because  other  juries  might,  from  want  of  education,  be  dis- 
qualified from  so  doing, — if  some  men  are  blind,  that  is  no  reason 
why  all  others  should  have  their  eyes  put  out.  Xor  is  the  second 
objection  very  formidable, — it  is  not  always  easy  to  obtain  unfair 
specimens  :  and  should  such  be  produced,  it  would  be  competent  to 
the  opposite  party  to  encounter  them  with  true  ones.  But  there 
certainly  was  great  weight  in  the  first  objection,  particularly  when 
taken  in  connection  with  the  general  rules  of  common-law  practice. 
So  long  as  parties  to  a  suit  were  allowed  to  mask  their  evidence  till 
the  very  moment  of  trial,  so  long  would  it  have  been  highly 
dangerous  to  permit  either  of  them  to  adduce  ad  libitum,  for  the 
purpose  of  comparison,  a  number  of  supposed  specimens  of  hand- 
writing, which  the  opposite  party,  having  had  no  previous  notice  of 
the  intention  to  adduce,  would  not  be  in  a  condition  either  to  answer 
or  contradict, — specimens  which  might  not  be  fairly  selected,  or 
even  be  the  handwriting  of  the  party  to  whom  they  are  attributed. 
Still,  the  exclusion  of  the  proof  of  handwriting  by  comparison  was 
not  satisfactory  (c).  And  if  any  practical  means  could  be  devised 
to  secure  at  least  the  genuineness  of  the  specimens,  it  ought  on  every 
principle  to  be  received ;  and  the  legislature  in  modern  times  has 
accordingly  taken  the  matter  in  hand,  as  will  be  shown  presently  (/). 

§  239.  There  are  several  common-law  exceptions  to  the  rule 
which  excludes  proof  of  handwriting  by  comparison :  the  first  of 
which  is,  that  it  is  competent  for  the  court  and  jury  to  compare  the 

(b)  Per  Coleridge,  J.,  in  Doe  <L  Mudd  v.       Peake,  20.  n.  (a) :  per  Lonl  Eldou,  C.,  in 
Sudcermcre,  5  A.  &  E.  706,  707.  Eagleton  v.  Kingston,  8  Yes.  474. 

(c)  LL  ;  and  per  Dallas,  C.  J.,  in  Bi'.rr  (e)  2  Stark.    Ev.   516,  3rd  Ed.  ;  Ph.  & 
Harper,  Holt,  N.  P.  C.  420  ;  17  K.  R.       Am.  Ev.  698. 

656.  (/)  See  Common  Law  Procedure  Act, 

(>!)  Per  Dallas,  C.  J.,  in  Burrv.  Harper,  1854,  17  &  18  Viet.  c.  125,  ss.  27  and  103, 

Holt,  X.  P.  C.    420,  17  R.  R.  656  ;  per  and  the  Criminal  Procedure  Act,  1865,  2S 

Yates,    J..    in   Brookbard  v.    WoodJey,  1  &  29  Yict.  c.  18,  infrii,  §  245. 
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handwriting  of  a  disputed  document  with  any  others  which  are  in 
evidence  in  the  cause,  and  which  are  admitted  or  proved  to  be  in 
the  handwriting  of  the  supposed  writer  (y).  The  ground  of  this 
exception  is  sometimes  said  to  be,  that  the  documents  being  already 
before  the  jury,  to  prevent  their  mentally  instituting  such  compari- 
son would  be  impossible  (//.) ;  but  another  and  better  reason  is,  that 
this  sort  of  proof  is  not  open  to  the  dangers  to  which  the  comparison 
of  hands  is  exposed, — namely,  the  raising  collateral  issues,  and  the 
jury  being  misled  by  spurious  specimens. 

§  240.  Another  exception  is  the  case  of  ancient  documents. 
When  a  document  is  of  such  a  date  that  it  cannot  reasonably  be 
•expected  to  find  living  persons  acquainted  with  the  handwriting  of 
the  supposed  writer,  either  by  having  seen  him  write,  or  by  having 
held  correspondence  with  him,  the  law,  acting  on  the  maxim  "Lex 
non  cogit  impossibilia  "  (i),  allows  other  ancient  documents  which  are 
proved  to  have  been  treated  and  regularly  preserved  as  authentic, 
to  be  compared  with  the  disputed  one  (A1).  It  is  not  easy  to  deter- 
mine the  precise  degree  of  antiquity  which  is  sufficient  to  let  in 
•evidence  of  this  nature.  In  Hoc  d.  Brune  v.  llaidinys  (I),  the  sup- 
posed writer  had  been  dead  about  sixty  years  ;  in  Doe  d.  Tilmati  v. 
Tarrer  (w),  the  writing  was  nearly  one  hundred  years  old;  and  in 
Doe  d.  Jenkins  v.  Daries  (H)>  it  was  eighty-four  years  old.  And  how 
this  comparison  is  to  be  made  is  not  clearly  settled.  In  Buller's 
Nisi  Prius  (o),  a  case  is  referred  to,  decided  by  Lord  Hardwicke,  in 
Dec.  1746,  where  a  parson's  book  was  produced  to  prove  a  modus. 
The  parson  having  been  long  dead,  a  witness  who  had  examined 
the  parish  books,  in  which  was  the  same  parson's  name,  was  per- 
mitted to  swear  to  the  similitude  of  the  handwriting,  &c.  In  the 
case  of  Sparrow  v.  Farrant  (p],  Holroyd,  J.,  is  reported  to  have 
said  that  in  order  to  make  ancient  signatures  available  for  this 
purpose,  a  witness  should  be  produced  who  is  able  to  swear,  from 
his  having  examined  several  of  such  signatures,  that  he  has  acquired 
a  sufficient  knowledge  of  the  handwriting  to  be  able,  without  an 
actual  comparison,  to  state  his  belief  on  the  subject.  Subsequent 
to  this,  however,  came  the  case  of  Doe  d.  Tilnt.an  v.  Tarrer  (q), 

(g)  Griffith  v.    Williams,  1  C.  &  J.  47  ;  R.  R.  533  ;  Doe  d.  Jenkins  v.  J><'.r!<-x,  10 

Doe  v.  Perry  v.  Newton,  5  A.  &  E.  514.  Q.  B.  314. 

(A)  Doc  v.  Perry  v.  Neictmi,  5  A.  &  E.  (I)  7  East,  282,  n.  (a). 

514.  (m)  R.  «fc  M.  141. 

(i)  Hob.  96.  (M)  10  Q.  B.  314. 

(k)  Ph.  &  Am.  Ev.  701  ;  2  Stark.  Ev.  (o)  B.  N.  P.  236. 

516,  517,  3rd  Ed.  ;  B.  N.  P.  236  ;  Hoc  d.  0>)  2  Stark.   Ev.  517,    n.  («),   3rd  Eel. 

Brune  v.  Raiclings,  7  East,  282,  n.  (a) ;  Doc  Devon.  Sp.  Ass.  1819. 
<1.  Tilman  v.  Timer,  R.  &  M.  141  ;  Doc  d.  (<])  R.  &  M.  141. 

Mudd  v.  Suckcrmore,  i>  A.  &  K.  703  ;  44 
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which  was  an  action  of  ejectment,  tried  in  1824,  where,  in  order  to 
prove  that  a  place  called  Yard  Farm  was  part  of  a  certain  manor, 
a  paper  was  put  in  evidence,  which  had  been  handed  over  to  the 
present  steward,  among  other  papers  and  books  relating  to  the 
manor,  by  the  representatives  of  the  late  steward,  entitled  "  An 
account  of  E.  H."  (who  appeared  by  the  books  and  rolls  belonging 
to  the  manor  to  have  been  steward),  "  receiver  of  the  Isle  of  Wight 
estates  of  the  Lady  F.,  for  two  years  ending  at  Michaelmas,  1727," 
and  which  contained  an  entry  relative  to  Yard  Farm.  In  order  to 
prove  the  handwriting  of  E.  H.,  "Lord  Chief  Justice  Abbott,"  says 
the  report,  "directed  the  person  producing  the  paper  to  compare  it 
with  the  handwriting  of  E.  H.  in  other  papers  belonging  to  the 
manor,  and  to  say  upon  oath  whether  he  believed  the  writings  were 
by  the  same  person," — adding  that  this  course  had  once  been 
adopted  by  Lawrence,  J. 

§  241.  In  this  state  of  the  authorities,  the  case  of  the  Fitzicaltcr 
peerage  (r)  came  before  the  Committee  of  Privileges  of  the  House  of 
Lords  ;  and  we  shall  state  this  case  somewhat  at  length,  it  being  one 
of  the  most  important  on  the  subject  of  handwriting  in  general,  as 
well  as  bearing  strongly  on  the  point  under  consideration.  It  was 
a  claim  to  a  peerage  which  had  fallen  into  abeyance  in  1756,  and 
the  petition  was  heard  in  May,  1843.  The  claimant,  in  order  to 
prove  his  case,  proposed  to  put  in  evidence  some  family  pedigrees, 
which  were  produced  from  the  proper  custody.  They  purported  to 
have  been  made  by  E.  F.,  who  died  in  1751.  He  had  stood  in  the 
direct  line  of  the  claimant's  ancestors ;  so  that  if  those  pedigrees 
could  be  proved  to  be  of  the  handwriting  of  E.  F.,  they  would  be 
admissible  in  evidence  for  the  claimant,  as  declarations  made  by  a 
deceased  relative  of  circumstances  respecting  the  state  of  his  family 
and  immediate  relatives.  It  was  proposed  to  prove  the  handwriting 
of  E.  F.,  by  producing  from  the  Prerogative  Office  his  will,  which  had 
been  already  received  in  evidence  for  other  purposes,  and  four  other 
documents,  which  were  proved  to  be  of  his  handwriting ;  namely,  a 
confidential  letter  written  by  him  to  the  steward  of  his  manor  ; 
another  letter  by  him,  appointing  a  gamekeeper  within  that  manor ; 
a  memorandum  in  an  account-book ;  and  a  deed  of  settlement  of 
property  comprised  within  that  manor.  These  were  produced  from 
a  closet  which  contained  the  claimant's  family  muniments,  including 
the  title-deeds  of  the  manor  and  property,  which  then  belonged  to 
him  in  right  of  his  grandmother.  It  was  proved  that  the  deed  of 
settlement  had  been  repeatedly,  and  very  recently,  acted  upon,  and 

(r)  10  Cl.  i  F.  193. 
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that  all  the  documents  had  the  genuine  signature  of  "  E.  F."  It  was 
next  proposed  to  prove  the  identity  of  the  signer  of  those  documents 
with  the  writer  of  the  pedigrees,  by  comparison  of  the  handwriting  of 
the  latter  with  the  signatures  to  the  proved  documents  ;  and  for  this 
purpose  the  inspector  of  franks  in  the  General  Post  Office,  who  had 
had  much  experience  in  distinguishing  the  characters  of  handwriting, 
was  called.     "Being  asked,"  says  the  report,  "if  he  had  examined 
the  signatures  of  E.  F.  to  three  of  the  documents,  the  deed,  the 
will,  and  the  appointment  of  gamekeeper,  all  of  which  were  pro- 
duced to  him,  he  said  he  had  examined  the  signature  to  the  will  in 
the  Prerogative  Office  twice,  and  looked  four  or  five  times  at  the 
signatures  to  the  letter  and  other  documents  of  E.  F.,  and  to  the 
handwriting  of  entries  in  the  account-hook,  and  of  queries  on  the 
pedigree  of  the  family  at  the  office  of  the  claimant's  solicitor ;  and 
he  considered  that,  by  the  inspections  he  had  made,  he  was  so 
familiar  with  the  handwriting  of  the  person  by  whom  these  docu- 
ments were  written  or  signed,  that  without  any  immediate  com- 
parison with  them,  he  should  be  able  to  say  whether  any  other 
document  produced  was  or  was  not  in  the  handwriting  of  the  same 
person.     He  believed  all  these  documents  to  have  been  signed  by 
the  same  person  ;  and  he  did  not  form  his  opinion  merely  from  the 
signatures,  but  more  from  the  general  similarity  of  the  letters, 
which  he  said  were   written   in  a  remarkable   character."     This 
evidence  was  objected  to  by  the  Attorney-General,  on  the  ground 
that  the  witness's  knowledge  of  the  handwriting  was  acquired,  not 
in  the  ordinary  course  of  business,  but  from  having  studied  the 
handwriting  for  the  purpose  of  speaking  to  the  identity  of  the  writer. 
In  support  of  the  evidence  several  cases  were  cited  by  the  claimant's 
counsel,  and  among  others  Doc  d.  Tilman  v.  Tarrcr  and  Sparrow  v. 
Farrant ;  to  which  it  was  replied  that  the  Court  of  Queen's  Bench 
had  become  more  strict  in  its  practice  since  those  cases,  most  of 
which  were  cases  at  nisi  prius  or  on  the  circuits.    The  pedigree  was 
rejected  by  the  committee  as  evidence ;  and  Lord  Brougham  added, 
that  about  five  years  before,  the  Lord  Chief  -Justice  of  the  Queen's- 
Bench  had  consulted  him  on  that  kind  of  evidence ;  and  their  joint 
impression  \vas,  that  if  Doc  d.  Tilman  v.  Tarrcr  and  /S'p/mm-  v. 
Farrant  were  correctly  reported,  they  had  gone  farther  than  the 
rule  was  ever  carried.     "In  the  present  case,"  he  added,  "the 
Lord  Chancellor  (Lyndhurst)  and  himself  were  clearly  of  opinion 
that  they  ought  not  to  allow  a  person  to  say  from  inspection  of  the 
signatures  to  two  or  three  documents, — two  only,  the  deed  and  will, 
being  genuine  instruments,  admitted  to  be  in  the  handwriting  of 
E.  F., — from  the  inspection  of  those  two  documents,  that  he  could 
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prove  the  handwriting  of  the  party.  No  doubt  such  evidence  had 
been  often  received,  because  it  was  not  objected  to.  A  witness  was 
properly  allowed  to  speak  to  a  person's  handwriting,  from  inspection 
of  a  number  of  documents  with  which  he  had  grown  familiar  from 
frequent  use  of  them ;  and  it  was  on  that  ground  that  a  person's 
solicitor  and  steward  were  admitted  to  prove  his  handwriting." 
The  claimant's  counsel  having  then  referred  to  Goodtitle  d.  Rerett 
v.  Bmliam  (s),  in  which  an  inspector  of  franks  at  the  Post  Office 
was  admitted  to  say,  as  a  matter  of  skill  and  judgment,  whether 
the  name  signed  to  a  will  was  genuine  or  in  a  feigned  hand,  Lord 
Brougham  continued:  "Yes,  truly;  for  that  is  matter  of  pro- 
fessional skill.  But  that  is  no  reason  for  admitting  a  witness  to 
speak  to  the  real  handwriting  of  a  person  from  only  having  seen  a 
few  of  his  signatures  to  other  instruments  produced  to  him,  and 
that  for  the  purpose  of  proving  its  identity."  A  person  was  then 
called  who  said  he  had  been  the  family  solicitor  of  the  claimant  for 
more  than  thirty  years,  and  prior  to  that  had  been  clerk  to  his 
uncle,  who  was  the  family  solicitor  for  forty  years;  and  who,  in 
answer  to  questions  put  to  him,  said  that  he  had  acquired  a  know- 
ledge of  the  character  of  the  handwriting  of  E.  F.,  from  his  acquaint- 
ance with  a  great  number  of  title-deeds,  account-books,  and  other 
instruments,  purporting  to  have  been  written  or  signed  by  him, 
which  he  had  occasion  to  examine  from  time  to  time  in  the  course 
of  business  for  his  client,  who  then  held  the  F.  estates.  This  wit- 
ness was  admitted  to  prove  the  handwriting  of  the  pedigree ;  and 
he  said  he  believed,  and  felt  no  doubt  whatever,  that  the  whole  of 
it  was  in  the  handwriting  of  E.  F.,  with  the  exception  of  a  few 
words  near  the  bottom,  which  he  pointed  out. 

§  242.  Since  the  case  of  the  Fitzwaltcr  peerage,  the  case  of  Doe 
d.  Jenkins  v.  Daries  (t)  was  decided  by  the  Court  of  Queen's  Bench. 
At  the  trial  of  the  cause  in  1845,  the  parish  clerk  of  a  parish  at 
Bristol  produced  the  register  of  that  parish  for  1761,  which  con- 
tained an  entry  of  a  marriage  exactly  corresponding  with  a  certificate 
produced,  dated  1761,  both  purporting  to  be  signed  by  "  W.  D.," 
curate.  The  witness  stated  that  he  had  been  clerk  for  seven  years 
and  a  half,  and  during  that  time  had  acquired  a  knowledge  of  the 
handwriting  of  W.  D.  from  various  signatures  in  the  register ;  and 
that  he  believed  the  signatures  to  the  entry  in  question  in  the 
register,  and  to  the  certificate,  to  be  in  the  handwriting  of  W.  D. 
This  evidence  was  received  by  Coltman,  J.,  as  proof  of  the  curate's 
handwriting,  and  his  ruling  was  affirmed  by  the  court. 

(s)  4  T.  R.  497.  (t)  10  Q.  B.  314. 

B.E.  15 
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§  243.  Considerable  difference  of  opinion,  however,  prevailed  on 
the  question  whether  it  was  allowable  to  prove  the  handwriting  of 
modern,  documents  by  the  testimony  of  witnesses  whose  judgment 
as  to  the  character  of  the  handwriting  had  been  formed  from  speci- 
mens admitted  to  be  genuine,  and  shown  to  them  with  a  view  of 
enabling  them  to  form  such  opinion. 

The  whole  subject  underwent  a  complete  investigation  in  the  case 
of  Doe  d.  Mudd  v.  Suckermore  (u),  in  which  the  rules  of  evidence 
respecting  handwriting  were  much  discussed  ;  but  the  court  was 
equally  divided  in  opinion. 

§  244.  It  was  also  made  a  question  whether,  when  a  witness  had 
deposed  to  his  belief  respecting  the  genuineness  or  otherwise  of 
handwriting,  it  was  competent  to  test  his  knowledge  and  credit  by 
showing  him  other  documents,  not  admissible  as  evidence  in  the 
cause,  nor  proved  to  be  genuine,  and  asking  him  whether  they  were 
in  the  same  handwriting  as  the  disputed  one  (x). 

§  245.  The  Common  Law  Procedure  Act,  1854,  17  &  18  Viet, 
c.  125,  introduced  as  a  remedy  the  following  middle  course  in  civil 
cases.  Sect.  27  enacts:  "Comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine 
shall  be  permitted  to  be  made  by  witnesses ;  and  such  writings, 
and  the  evidence  of  witnesses  respecting  the  same,  may  be  sub- 
mitted to  the  court  and  jury  as  evidence  of  the  genuineness,  or 
otherwise,  of  the  writing  in  dispute."  By  sect.  103,  this  enact- 
ment applies  to  every  court  of  civil  jurisdiction  ;  the  Criminal  Pro- 
cedure Act,  1865,  28  &  29  Viet.  c.  18,  ss.  1,  8,  extends  its  provisions 
to  criminal  cases,  and  repeats  the  application  to  civil  cases  ;  and 
the  Statute  Law  Revision  Act,  1892,  repeals  sect.  27  of  the  Act 
of  1854,  and  other  sections  as  rendered  unnecessary  by  the  Act 
of  1865. 

§  246.  In  order  to  disprove  handwriting,  evidence  has  frequently 
been  adduced  of  persons  who  have  made  it  their  study,  and  who, 
though  unacquainted  with  that  of  the  supposed  writer,  undertake, 
from  their  general  knowledge  of  the  subject,  to  say  whether  a 
given  piece  of  handwriting  is  in  a  feigned  hand  or  not.  Much 
difference  of  opinion  has  prevailed  relative  to  the  admissibility  of 
this  sort  of  evidence.  It  was  received  by  Lord  Kenyon  and  the 

(u)  5  A.  &  E.  703.  123  ;  Griffits  v.  Ivcry,  11   A.  &  E.   322; 

(x)  See  Huyhes  v.   Rogers,  8  M.  &  W.        Young  v.  Honncr,  2  Moo.  &  R.  536. 
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Court  of  Queen's  Bench,  on  a  trial  at  bar,  in  Goodtitle  d.  Revett  v. 
Braliam  (#) ;  but  rejected  by  the  same  judge  in  Carey  v.  Pitt  (z), 
on  the  ground  that,  although  he  had  in  the  former  case  received  the 
evidence,  he  had  laid  no  stress  upon  it  in  his  address  to  the  jury. 
Similar  evidence,  however,  was  afterwards  admitted  by  Hotham,  B., 
in  E.  v.  Cator  (d)  ;  and  it  has  also  been  received  in  the  eccle- 
siastical courts  (6).  But  the  principal  case  on  the  subject  is  that 
of  Gurncy  v.  Langlands  (c),  which  was  an  issue  directed  to  try  the 
genuineness  of  the  handwriting  to  a  warrant  of  attorney,  and  where 
an  inspector  of  franks  was  called  as  a  witness,  and  asked,  "  From 
your  knowledge  of  handwriting,  do  you  believe  the  handwriting  in 
question  to  be  a  genuine  signature  or  an  imitation  ?  "  This  was 
rejected  by  Wood,  B.  ;  and  on  a  motion  for  a  new  trial,  Chief 
Justice  Abbott  said,  "  I  have  long  been  of  opinion  that  evidence 
of  this  description,  whether  in  strictness  of  law  receivable  or  not, 
ought,  if  received,  to  have  no  great  weight  given  to  it.  ...  The 
other  evidence  in  this  ease  was  of  so  cogent  a  description  as  to  have 
produced  a  verdict  satisfactory  to  the  judge  who  tried  the  cause ; 
and  I  can  pronounce  my  judgment  much  more  to  my  own  satis- 
faction upon  a  verdict  so  found,  than  if  this  evidence  had  been 
admitted,  and  had  produced  a  contrary  verdict.  For  I  think  it 
much  too  loose  to  be  the  foundation  of  a  judicial  decision,  either 
by  judges  or  juries."  And  Holroyd,  J.,  said,  "  I  have  great  doubt 
whether  this  is  legal  evidence ;  but  I  am  perfectly  clear  that  it  is,  if 
received,  entitled  to  no  weight."  Bayley  and  Best,  JJ.,  concurring, 
the  rule  was  refused.  A  somewhat  similar  notion  seems  to  have 
found  its  way  to  Doctors'  Commons,  where  Sir  J.  Nicholl  is 
reported  to  have  declined  the  offer  of  a  glass  of  high  power,  used 
by  professional  witnesses  of  this  kind,  to  examine  the  handwriting, 
and  see  if  the  letters  were  what  is  commonly  termed  painted  ; 
adding  that,  in  his  opinion,  the  fact  of  their  being  painted  was 
in  itself  an  extremely  trivial  circumstance  (d).  This  is  carrying 
matters  a  great  way,  and  farther  than  is  usual  in  courts  of  common 
law,  which  never  reject  the  artificial  aid.  of  glasses  or  lamps, 
where  they  can  be  of  assistance  in  the  investigation  of  truth. 
That  scientific  evidence  of  the  nature  in  question  may,  in  the 
language  of  C.  J.  Abbott,  "  be  much  too  loose  to  be  the  foun- 
dation of  a  judicial  decision,"  may  be  perfectly  true  ;  but  to  declare 

(y)  4  T.  R.  497.  (c)  Gurnet/  v.  Langlands,  5  B.  &  Aid. 

(c)  Carey  v.  Pitt,  2  Peake,  130  ;  4  E.  R,       330  ;  24  R.  R.  396. 

(d)  Robsonv.  Rocke,  2  Add.  E.  R.  88,  89. 

(a)  4  Esp.  117.  See  also  Constable  v.  Steibd,  1  Hagg.  N.  R. 

(b)  Saph  v,  Atkinson,  1  Add.  Eccl.  R.       61,  62;  and  In  the  goods  ofOppenheim,  17 
216  ;  Beaumont  v.  Perkins,  1  Phillim.  78.       Jur.  306. 

15 — 2 
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it  inadmissible  as  an  adminiculum  of  testimony  is  rather  a  strong 
position.  Indeed,  its  inadmissibility  seems  to  be  recognised  in  the 
more  recent  cases  of  the  Fitzwalter  peerage  (e),  the  Tracy  peerage  (/), 
and  Newton  v.  Ricketts  (g) ;  and,  according  to  the  present  practice, 
it  is  generally  received  without  objection.  The  Tracy  peerage  case 
also  shows  that  the  evidence  of  persons  whose  occupation  makes 
them  conversant  with  MSS.  of  different  ages  is  receivable  to  prove 
that  a  given  piece  of  handwriting  is  of  a  particular  date. 

§  247.  Whatever  may  be  the  relative  values  of  the  several 
modes  of  proving  handwriting  which  have  been  discussed  in  this 
chapter,  when  compared  with  each  other,  it  is  certain  that  all 
such  proof  is  even  in  its  best  form  precarious,  and  often  extremely 
dangerous  (h).  "  On  a  forgotten  matter  we  can  hardly  make  dis- 
tinction of  our  hands"  (i).  "Many  persons,"  it  has  been  well 
remarked,  "write  alike;  having  the  same  teacher,  writing  in  the 
same  office,  being  of  the  same  family, — all  these  produce  simili- 
tude in  writing,  which  in  common  cases,  and  by  common  observers 
is  not  liable  to  be  distinguished.  The  handwriting  of  the  same 
person  varies  at  different  periods  of  life :  it  is  affected  by  age,  by 
infirmity,  by  habit"  (k).  The  two  following  instances  show  the 
deceptive  nature  of  this  kind  of  evidence.  The  first  is  related  by 
Lord  Eldon,  in  the  case  of  Eagleton  v.  Kingston  (I).  A  deed  was 
produced  at  a  trial,  purporting  to  be  attested  by  two  witnesses, 
one  of  whom  was  Lord  Eldon.  The  genuineness  of  the  document 
.was  strongly  attacked ;  but  the  solicitor  for  the  party  setting  it 
up,  who  was  a  most  respectable  man,  had  every  confidence  in  the 
attesting  witnesses,  and  had  in  particular  compared  the  signature 
of  Lord  Eldon  to  the  document  with  that  of  pleadings  signed 
by  him.  Lord  Eldon,  however,  had  never  attested  a  deed  in  his 

(e)  10  Cl.  &  F.  198.  mutatio,    similitudinis   per   omnia   aufert 

(/)  Id.  154.  puritfitem."    Nov.  LXXIII.  Pnef.    Seethe 

(g)  9  H.  L.  Ca.  262.  able  article  "  Autography, "  in  Chambers' 

(h)  Huberus,  Prsel.   Jur.  Civ.    lib.    22,  Edinb.  Journal  for  July  26,  1845,  where 

tit.  4,  n.  16  ;  Wills,  Circ.  Ev.  -Ill,  3rd  Ed. :  it  is  said:   "Men   of  business  acquire  a 

and  see  the  judgment  of  Sir  J.  Nicholl  in  mechanical  style  of  writing  which  oblite- 

Robson  v.  Rocke,  2  Add.  Eccl.  Rep.  79.  rates  all  natural  characteristics,  unless  in 

(i)  Twelfth  Night,  Act  2,  Scene  3.  instances  where  the  character  is  so  strongly 

(k)  Per  Adam,  arguendo,  in  H.  v.  Mr.  individual  as  not  to  be  modified  into  the 

Justice  Johnson,  29  How.  St.  Tr.  475.    See  general   mass.     In   the    present   day,    all 

also  per   Sir  J.   Nicholl   in    Constable   v.  females  seem  to  be  taught  after  one  model. 

Steibel,  1   Hagg.  N.   E.   61.      "Literarum  In  a  great  proportion  the  handwriting  is 

dissimilitudinemsa-pequidemtenipusfacit,  moulded   on    this    particular    mod' 

non  eniin  ita  quis  scribit  juvenis  et  robus-  "We  often  find  that  the  style  of  handwriting 

tus,  ac  senex  et  forte  tremens,  ssepe  autem  is  hereditary,  &c.,  &c." 
et    languor    hoc    facit :    et    quidem    hoc  (I)  8  Ves.  476. 

dicimus,  quando  calami  et  atramenti  im- 
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life.  The  other  case  occurred  in  Scotland,  where,  on  a  trial  for 
the  forgery  of  some  bank-notes,  one  of  the  banker's  clerks  whose 
name  was  on  a  forged  note  swore  distinctly  that  it  was  his  hand- 
writing, while  he  spoke  hesitatingly  with  regard  to  his  genuine 
subscription  (/«)•  Standing  alone,  any  of  the  modes  of  proof  of 
handwriting  by  resemblance  are  worth  little  ;  in  a  criminal  case 
nothing, — their  real  value  being  as  adminicula  of  testimony. 
But  still,  if  the  defendant  does  not  produce  evidence  to  disprove 
that  which  is  adduced  on  behalf  of  the  plaintiff,  this  raises  an 
additional  presumption  in  favour  of  the  latter.  Slight  evidence, 
uncontradicted,  may  become  cogent  proof. 

§  248.  Our  ancient  lawyers  appear  to  have  used  the  expression, 
"  comparison,  or  similitude  of  handwriting,"  in  its  more  proper  and 
enlarged  sense ;  as  designating  any  species  of  presumptive  proof  of 
handwriting  by  resemblance, — either  comparison  with  a  standard 
previously  created  in  the  mind  ex  visu  scriptionis  or  ex  scriptis  olim 
visis,  or  direct  comparison  in  the  modern  sense  of  the  word, — and 
to  have  considered  that  any  of  those  modes  of  proof  was  admissible 
in  civil,  and  none  of  them  in  criminal  cases  (»).  This  latter  dis- 
tinction was,  however,  abandoned  in  modern  times  until  its  partial 
revival  by  the  Common  Law  Procedure  Act,  1854  (o) ;  but  since 
the  Criminal  Procedure  Act,  1865,  28  &  29  Viet.  c.  18,  ss.  1  and  8, 
it  may  be  looked  on  as  completely  at  an  end. 


'•ise  of  Carseicell,  Glasgow,  1791  ; 
cited  Burnett's  Crim.  Law  of  Scotland, 
502  ;  Wills,  Giro.  Ev.  112,  3rd  Ed. 

•*-:-e   the  note   to  Doe   d.    Mudd  v. 
Suckerm&re,  5  A.  &  E.  703,  752 ;  44  R.  R. 


533,  570  ;  and  it  seems  to  have  been  on       §  245. 


this  principle  that  the  attainder  of  Alger- 
non Sidney,  in  168-3,  was  reversed  by 
statute.  His  trial  and  the  statute  will  be 
found  in  9  How.  St.  Tr.  817,  996. 

(o)  17  &  18  Viet.  c.  125,  s.  27  ;  supra, 
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EULES  EEGULATING  THE  ADMISSIBILITY  AND  EFFECT 

OF  EVIDENCE. 

PRIMARY  and  SECONDARY  Rules  of  Evidence. 

§  249.  THE  rules  regulating  the  admissibility  and  effect  of 
evidence  are  of  two  kinds, — PRIMARY  and  SECONDARY  :  the  former 
relating  to  the  quid  probandum,  or  thing  to  be  proved ;  the  latter 
to  the  modus  probandi,  or  mode  of  proving  it.  They  will  be 
considered  in  two  separate  Parts. 


PAKT  I. 

THE  PEIMAEY  EULES  OF  EVIDENCE. 

§  250.  THE  PRIMARY  rules  of  evidence  may  all  be  ranged  under 
three  heads,  in  which  we  accordingly  propose  to  examine  them : 

1.  To  what  subjects  evidence  should  be  directed. 

2.  The  burden  of  proof,  or  onus  probandi. 

3.  How  much  must  be  proved. 

These  rules,  as  stated  in  a  former  part  of  this  work  (a),  have 
their  basis  in  universally  recognised  principles  of  natural  reason 
and  justice,  but  owe  the  shape  in  which  they  are  actually  found, 
and  the  extent  to  which  they  prevail,  to  the  artificial  reason  and 
policy  of  law. 

(«)  Bk.  i,  pt.  2,  §  111. 
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CHAPTEE   I. 

TO    WHAT    SUBJECTS    EVIDENCE    SHOULD    BE    DIRECTED. 


Efidtnce  must  be  relevant     ....  231  Instances  .........  234 

Ticof  old  grounds  of  irrelevancy.     .     .  231  EC  idence  to  prove  intent     .     .           .  234 

1.  Connection  between  principal  and  Evidence  to  character  ......  235J 

evidentiary  facts  too  remote      .  231  Character  of  parties      .....  23i 

2.  Excluded  by  pleadings,    $c.,   or  Character  of  accused     .....  239 

superjluotts  by  admissions     .     .  231  Character  of  witnesses  .....  240 

Matters  unnecessary  to  be  proved     .     .  232  Evidence  not  admissible   in  one  point 

1.  Matters  judicially  noticed      .     .  232  of  view,  or  for  one  purpose,  adinis- 

2.  JIatters  deemed  notorious  .     .     .  233  sible  in  or  for  some  other  .     .     .     .  241 
Ei'idtnce  rejected  for  remoteness  .     .     .  233 

§  251.  OF  all  rules  of  evidence,  the  most  universal  and  the 
most  obvious  is  this,  —  that  the  evidence  adduced  should  be  alike 
directed  and  confined  to  the  matters  which  are  in  dispute,  or  which 
form  the  subject  of  investigation,  The  theoretical  propriety  of  this 
rule  never  can  be  matter  of  doubt,  whatever  difficulties  may  arise 
in  its  application.  The  tribunal  is  created  to  determine  matters 
which  either  are  in  dispute  between  contending  parties,  or  other- 
wise require  proof  ;  and  anything  which  is  neither  directly  nor 
indirectly  relevant  to  those  matters  ought  at  once  to  be  put  aside 
as  beyond  the  jurisdiction  of  the  tribunal,  and  as  tending  to  distract 
its  attention  and  to  waste  its  time.  "  Frustra  probatur  quod 
probatum  non  relevat  "  (a). 


?  m.  Evidence  may  be  rejected  as  irrelevant  for  one  of  two 
reasons  :  1st,  That  the  connection  between  the  principal  and 
evidentiary  facts  is  too  remote  and  conjectural.  2nd,  That  it  is 
excluded  by  the  state  of  the  pleadings,  or  what  is  analogous  to 
the  pleadings  ;  or  is  rendered  superfluous  by  the  admissions  of  the 
party  against  whom  it  is  offered.  The  use  of  pleadings,  or  of  some 
analogous  statement  of  the  cases  of  the  contending  parties,  is  to 
enable  the  tribunal  to  see  the  points  in  dispute,  and  the  parties  to 

(a)  Halk.  Max.  50.   "La  liberte  d'alle-  qui  servent  a  etablir  le  droit  de  celui  qui 

guer  et  de  prouver  des  faits,  ne  s'etend  pas  allegue  ces  faits  ;  et  il  doit  au  contraire 

a  toutes  sortes  de  faits  indistincteraent  ;  rejeter  cenx  dont  la  preuve,    quand    ils 

mais  le  juge  ne  doit  recevoir  la  preuve,  que  seroient  veritables,  seroit  inutile.'1  Domat, 

de  ceux   qu'on    appelle  pertinens  ;    c'est  Lois   Civiles,    &c.    part.  1,   liv.  3,  tit.  6, 

a-dire,  dont  on  peut  tirer  des  consequences,  "  sect.  1,  §  10. 
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know  beforehand  what  they  should  come  prepared  to  attack  or 
defend  ;  consequently,  although  a  piece  of  evidence  tendered  might, 
if  merely  considered  per  se,  establish  a  legal  complaint,  accusation, 
or  defence,  yet,  as  the  opposite  party  has  had  no  intimation  before- 
hand that  that  ground  of  complaint,  &c.,  would  be  insisted  on,  the 
adducing  evidence  of  it  against  him  would  be  taking  him  by  sur- 
prise and  at  a  disadvantage.  Hence  the  maxim  of  pleading,  "  Certa 
debet  esse  intentio  et  narratio,  et  certum  fundamentum,  et  certa  res 
quse  deducitur  in  judicium  "  (b). 

The  discussion  of  the  admissibility  of  evidence  under  the  various 
forms  of  pleading  in  particular  actions  would  be  wholly  inconsistent 
with  the  design  of  this  work,  and  we  will  therefore  confine  our- 
selves to  the  general  question  ;  before  proceeding  to  which,  how- 
ever, it  is  important  to  observe  that  there  are  certain  matters  which 
it  is  unnecessary  to  prove,  i.e., — 1.  Matters  noticed  by  the  courts 
ex  ojficlo  ;  2.  Matters  deemed  notorious.  "Lex  non  requirit  verifi- 
care  quod  apparet  curiae"  (c).  "  Quod  constat  curiae  opere  testium 
non  indiget "  (<1). 

§  253.  1.  An  enumeration  of  the  matters  which  the  courts,  in 
obedience  to  common  or  statute  law,  notice  ex  officio,  would  here  be 
out  of  place  (e).  Suffice  it  to  say  generally  that,  besides  noticing 
the  ordinary  course  of  nature,  seasons,  times,  &c.,  the  courts  notice 
without  proof  various  political,  judicial,  and  social  matters.  Thus, 
they  notice  the  political  constitution  of  our  own  government ;  the 
territorial  extent  of  the  jurisdiction  and  sovereignty  exercised  de 
facto  by  it ;  the  existence  and  titles  of  other  sovereign  powers  ;  the 
jurisdiction  of  the  superior  courts,  and  courts  of  general  juris- 
diction ;  the  seals  of  the  superior  courts,  and  of  many  others  ;  the 
custom  or  law  of  the  road,  that  horses  and  carriages  shall  respec- 
tively keep  on  the  left  side,  £c.,  &c.  In  all  cases  of  this  kind, 
where  the  memory  of  a  judge  is  at  fault,  he  resorts  to  such  docu- 
ments or  other  means  of  reference  as  may  be  at  hand,  and  he 
may  deem  worthy  of  confidence  (/).  The  printed  calendar  w;is 
used  for  this  purpose  at  least  as  early  as  the  9  Hen.  VII.  (g)  ;  and 
the  Calendar  (New  Style)  Act,  1751,  24  Geo.  2,  c.  23,  is  conclusive  as 
far  as  it  goes,  as  also  is  the  calendar  in  the  Prayer  Book  (/<).  The 

(b)  Co.  Litt.  303  a.    See  also  5  Co.  61  a  ;  in   the    courts  of    the  United   States   in 
Jenk.  Cent.  2,  Gas.  64.  Morgan's  Best,  408. 

(c)  9  Co.  54  b.  (/)  1  Greenl.  Ev.   §  6,  7th  Ed. ;   Tayl. 

(d)  2  Inst.  662.  Ev.  §  20, 5th  Ed. 

(e}  A     large    number    will     be    found  (g)  Hil.  9  H.  VII.,  14  B.  pi.  1. 

collected  in  Tayl.  Ev.  pt.  1.  cli.  2,  and  1  (A)  See  Tutton  \.  Darke,  30  L.  J.  Ex. 

Phill.     Ev.     ch.    10,    §    1.      See   also  an  271. 
enumeration  of  matters  judicially  noticed 


PART  I.  WHAT  MUST  BE  PROVED.  233 

Statutes  (Definition  of  Time)  Act,  1880,  43  &  44  Viet.  c.  9,  enacts 
that  "  whenever  any  expression  of  time  occurs  in  any  Act  of  Par- 
liament, deed,  or  other  legal  instrument,  the  time  referred  (sic) 
shall,  unless  it  is  otherwise  specifically  stated,  be  held  in  the 
case  of  Great  Britain  to  be  Greenwich  mean  time,  and  in  the 
case  of  Ireland,  Dublin  mean  time." 

£  254.  2.  The  law  of  England  is  very  slow  in  recognising  matters 
as  too  notorious  to  require  proof  (i),  and  it  is  not  easy  to  lay  down 
a  definite  rule  respecting  them.  In  Richard  Baxter's  case,  in  1685  (k), 
the  defendant  was  charged  with  having  published  a  seditious  libel ; 
and  Jefferies,  C.  J.,  is  reported  to  have  told  the  jury,  "It  is 
notoriously  known  there  has  been  a  design  to  ruin  the  king  and 
nation  ;  the  old  game  has  been  renewed,  and  this  "  (the  defendant) 
"  has  been  the  main  incendiary."  The  iniquity  of  such  a  direction 
as  this,  supposing  it  correctly  reported,  needs  no  comment.  The 
language  of  Wilde,  C.  J.,  in  the  case  of  Ernest  Jones  (I),  who  was 
indicted  for  making  a  seditious  speech  at  a  public  meeting,  seems 
to  throw  some  light  on  this  subject.  The  Lord  Chief  Justice 
there  told  the  jury  that  they  should  take  into  consideration  what 
they  knew  of  the  state  of  the  country  and  of  society  generally  at  the 
time  when  the  language  was  used.  What  might  be  innoxious  at 
one  time,  when  there  was  a  general  feeling  of  contentment,  might 
be  very  dangerous  at  another  time,  when  a  different  feeling  pre- 
vailed ;  but  they  could  not,  without  proof  of  them,  take  into  their 
consideration  particular  facts  attending  the  particular  meeting  at 
which  the  words  were  spoken. 

§  255.  The  rejection  of  evidence  on  the  ground  of  remoteness,  or 
want  of  reasonable  connection  between  the  principal  and  evidentiary 
facts,  has  been  shown,  in  another  place,  to  be  a  branch  of  that 
fundamental  principle  of  our  law  which  requires  the  best  evidence 
to  be  adduced  (/«)•  The  rule  has  obviously  no  application  where 
the  evidence  tendered  is  either  direct,  or,  though  circumstantial,  is 
necessarily  conclusive  upon  the  issue.  But  whether  a  given  piece 
of  presiimptice  evidence  is  receivable,  or  ought  to  be  rejected  on  this 
ground,  is  not  unfrequently  a  question  of  considerable  difficulty. 
Some  instances  illustrative  of  this  have  already  been  given  («),  to 
which  may  be  added  the  following.  On  a  question  between  land- 
lord and  tenant  as  to  the  terms  on  which  the  premises  were  held, 

(0  See  Introd.  pt.  2,  §  38.  (/»)  Bk.  1,  pt.  1,  §§  88,  90,  et  seq. 

(k)  11  How.  St.  Tr.  501.  (n)  Bk.  1,  pt.  1,  §  92. 

(1)  Centr.  C'r.  Court,  1841,  MS. 
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although  it  might  assist  to  know  the  terms  on  which  the  landlord 
usually  let  to  his  other  tenants,  not  connected  with  the  tenant  whose 
case  is  under  consideration,  the  evidence  would  be  rejected  as  too 
remote  (o).  So  in  an  action  for  goods  sold  and  delivered,  to  which 
the  defence  was  that  the  sale  was  subject  to  a  certain  condition,  it 
was  held  not  competent  to  the  defendant  to  call  witnesses  to  prove 
that  the  plaintiff  had  made  contracts  with  other  persons  subject  to 
that  condition  (p},  though  evidence  of  similar  contracts  with  all 
other  possible  persons  would  have  been  admissible  (q)  ;  and  in 
an  action  for  a  declaration  that  land  was  bought  in  partnership, 
interrogatories  asking  for  particulars  of  purchases  of  land  by  the 
defendant  and  the  alleged  partner  previous  and  subsequent  to 
the  purchase  in  question  were  disallowed  as  irrelevant  and 
oppressive  (r).  But  where  in  an  action  against  A.  to  recover  the 
value  of  work  done  by  the  plaintiff  to  certain  houses  on  the  order 
of  B.,  the  question  was  whether  A.  or  B.  was  liable  as  principal, 
evidence  was  held  admissible  to  prove  that  A.  had  given  orders  to 
persons  other  than  the  plaintiff  for  work  at  the  same  houses  (s). 

But  acts  unconnected  with  the  act  in  question  are  frequently 
receivable  to  prove  pyschological  facts,  such  as  intent  (t).  Thus  on 
an  indictment  for  uttering  a  forged  bank-note,  evidence  is  admis- 
sible that  the  accused  has  uttered  similar  forged  notes,  &c.  (u).  On 
an  indictment  for  poisoning  one  person,  evidence  is  admissible  that 
the  accused  has_  previously  (x)  or  subsequently  (//)  poisoned  other 
pjjr^QILSj  And  in  7?.~v.  Jb'rancis,  where  the  indictment  was  for 
obtaining  money  by  false  pretence,  it  was  said  to  be  clear,  on  prin- 
ciple, that  when  the  fact  was  proved  that  the  prisoner  had  done 
the  act  charged,  and  the  only  remaining  question  was  whether 
at  the  time  he  did  it  he  had  a  guilty  knowledge  of  the  quality  of 
his  act,  or  acted  under  a  mistake,  evidence  was  admissible  to  show 
that  he  was  at  that  time  pursuing  a  course  of  similar  acts,  and 
thereby  to  raise  a  presumption  that,  in  the  case  in  question,  he 
was  not  acting  under  a  mistake  (>).  By  the  Larceny  Act,  1861  (a), 
three  larcenies  within  six  months  may  be  charged  in  one  indict- 
ment for  larceny  ;  and  by  the  Prevention  of  Crimes  Act,  1871  (&), 
on  a  trial  for  receiving  stolen  goods,  evidence  may  be  given  of  any 

(o)  Carter  v.  Prykc,  1  Peake,  95.  (t)  R.  \.  Weeks,  1  Leigh  &  C.  18. 

(p)  ffollin(jhamv.Hcad,<iC.'B.  N.  s.  388.  («.)  It.  v.   IVylie,  2  Leach,  983. 

(q)  See  Spenceley  v.  De  Willott,  7  East,  (»)  11.  v.  Garner,  3  F.  &  F.  681. 

108.  (y)   ft.  v.  Gccruic/,  IS  L.  .).,  M.  C.  -j:.V 

(r)  Kennedy  v.   Dodson,    [1895]   2  Ch.  TS)  Per  cur.,  R.  v.  Francis,  L.  Rep.,  -1  ('. 

334— C.  A.  T.  128,  131  ;  43  L.  J.,  M.  C.  97,  100. 

(s)  Woodward  v.  Buchanan  L.  R.,  5  Q.B.  (a)  24  &  25  Viet.  c.  96,'  s.  5. 

285.     And    see    the   cases    tabulated    in  (v)  34  &  35  Viet.  c.  112,  s.  19. 
Phipsou  on  Evidence,  .at  p.  139. 
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other  stolen  goods  being  found  in  the  possession  of  the  accused 
within  twelve  months  previous, — evidence  of  a  kind  held  to  be 
inadmissible  at  common  law  in  K.  v.  Oddy  (c). 

§  256.  One  of  the  strongest  instances  of  the  beneficial  application 
of  the  principle  in  question  is  to  be  found  in  the  rules  respecting 
the  admissibility  of  £jgii£I}fi&JiQ^h^yi££j£r-  That  the  gfiBP-ra-l  repu- 
tation and  previous  conduct  of  a  litigant  party  or  witness  is  often 
of  immense  weight  as  natural  or  moral  evidence,  as  tending  to  raise 
a  presumption  that  his  action  or  defence  is  well  or  ill  founded,  or 
that  the  evidence  which  he  gives  is  true  or  false,  must  be  obvious. 
But,  on  the  other  hand,  the  exposing  every  man  who  comes  into 
our  courts  of  justice  to  have  every  action  of  his  life  publicly  scruti- 
nised, would  keep  most  men  out  of  them  (d).  To  admit  character 
evidence  in  every  case,  or  to  reject  it  in  every  case,  would  be  equally 
fatal  to  justice  ;  and  to  draw  the  line — to  define  with  precision 
where  it  ought  to  be  received,  and  where  it  ought  to  be  rejected — 
is  as  embarrassing  a  problem  as  any  legislator  can  be  called  upon 
to  solve  (c). 

§  257.  With  respect  to  the  character  of  parties  to  a  cause,  the 
law  of  England  meets  the  difficulty  by  taking  a  distinction  between 
cases  where  their  character  ought  to  be  supposed  to  be  hi  issue,  and 
where  it  ought  not.  According  to  the  general  rule,  upon  the  whole 
probably  a  just  one,  it  is  not  competent  to  give  evidence  of  the 
general  character  of  the  parties  to  forensic  proceedings,  much  less 
of  particular  facts  not  in  issue  in  the  cause,  with  the  view  of  rais- 
ing a  presumption  either  favourable  to  one  party  or  disadvantageous 
to  his  antagonist  (/) .  This  principle  has  been  carried  so  far  that, 
on  a  prosecution  for  an  infamous  offence,  evidence  of  an  admission 
by  the  accused,  that  he  was  addicted  to  the  commission  of  similar 
offences,  was  rejected  as  irrelevant  (g). 

§  258.     But  where  the  very  nature  of  jhe  proceed^ ffa  is  such  as 
to  p_ut_in  issue  the  character  of  any  of  the  Jffifliep  to  them,  a  dif- 
ferent rule  necessarily  prevails ;  and  it  is  not  omyeompetent  to  give  / 
general  evidence  of  the  character  of  the  party  with  reference  to  thel 
issue  raised,  but  even  to  inquire  into  particular  facts  tending  to 

(c)  2  Den.  C.  C.  264.  (/)  Ph.  &  Am.  Ev.  488-491  ;   1  PhilL 

(d)  Post.  Cr.  Law,  246.  Ev.  502-508, 10th  Ed. ;  King  v.  Francis,  3 

(e)  Even  Benthani,  3  Jud.  Ev.  193,  ad-      Esp.  117,  per  Lord  Keuyon. 

mi ts  the  difficulties  of  this  subject,  and  says  (g)  R.  v.   Cole.  Mich.  1810,  by  all  the 

that  some  of  them  seem  scarce  capable  of      judges  ;  Ph.  &  Am.  Ev.  499 ;  1  Phill.  Ev. 
receiving  solution  but  in  the  Gordian  style.       508,  10th  Ed. 
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establish  it(/<).  Thus,  on  an  indictment  for  keeping  a  common 
bawdy-house,  or  common  gaming-house  (i),  the  prosecutor  may  give 
in  evidence  any  acts  of  the  defendant  which  support  the  general 
charge.  So,  where  the  issue  is  whether  a  party  is  non  compos 
mentis,  proof  may  be  adduced  of  particular  acts  of  insanity  (k).  Ini 
actions  for  seduction  (1),  the  character  of  the  female  for  chastity  is  I 
directly  in  issue,  and  may  be  impeached  either  by  general  evidence  I 
of  misconduct,  or  proof  of  particular  acts  of  it.  Evidence  may 
also  be  given  of  the  general  good  character  of  the  party  seduced  if 
it  has  been  attacked,  but  in  one  case  it  has  been  said  that  this  can 
only  be  allowed  where  such  party's  character  has  been  attacked  by 
independent  witnesses  (m),  while  in  another  it  has  been  allowed 
where  it  has  only  been  attacked  in  cross-examination  (»)•  It  has 
been  well  said,  that  the  latter  course  is  much  more  conducive  to  the 
attainment  of  justice,  inasmuch  as  if  the  character  of  a  party 
seduced  is  attacked  in  her  cross-examination,  though  the  witness 
may  deny  the  things  insinuated,  a  jury  very  often  believe  that, 
though  denied,  there  is  some  foundation  for  the  insinuation,  if 
witnesses  are  not  called  to  convince  them  of  the  contrary  (o) .  So  a 
charge  of  rape  (p) ,  or  of  assault  with  intent  to  commit  rape  (q) , 
brings  the  question  of  the  chastity  of  the  female  so  far  in  issue 
that  it  is  competent  to  the  accused  to  give  general  evidence  of 
her  previous  bad  character  in  this  respect ;  or  even  to  show  that 
she  has  been  criminally  connected  with  himself  (r),  though  the 
authorities  are  not  agreed  as  to  whether,  and  under  what 
circumstances,  he  will  be  allowed  to  prove  particular  acts  of 
unchastity  committed  by  her  with  other  men  (s).  And  in  an  action 
for  libel,  the  carefully  considered  case  of  Scott  v.  Sampson  (t)  shows 
that,  in  mitigation  of  damages,  evidence  of  the  plaintiff's  general 
bad  character  is  admissible,  but  that  evidence  of  rumours  before 
the  publication  of  the  libel  that  the  plaintiff  had  committed  the 
offences  charged  in  it,  and  evidence  that  the  plaintiff  was  in 
the  habit  of  committing  offences  of  a  like  kind,  is  too  remote, 
and  inadmissible. 

(h)  Bull.  N.  T.  295.  (jj)  Ph.    &    Am.    Ev.    489 ;     1    Thill. 

(i)  Clark  v.  Pcriam,  2  Atk.  339.  Ev.   505,   10th  Ed.   ;  R.  v.  Martin,  6  C. 

(/.-)  Id.  340.  &  P.  562 ;  11.  v.  Barker,  3  C.  &  P.  589. 

(!)  Bamfield  v.  Massey,  1   Camp.  460 ;  (q)  Ph.     &     Am.     Ev.    489,    1    PhUl. 

Dodd  v.  Norris,  3  Camp.  519  ;   14  R.  R.  Ev.    505,    10th    Ed.  ;    R.    v.    Clarke.    2 

832.  Stark.  244. 

(111)  Dodd  v.  Norris,  3  Camp.  519,  per  (r)  K.  v.  Martin,  6  C.  &  P.  562 ;  A',  v 

Lord  Ellenborongh,  C.  J.  Aspinall,  3  Stark.  Ev.  952,  3rd  Ed. 

(n)  Bate  v.  Hill,   1  C.  &  P.    100  ;   28  (s)  See  Tayl.  Ev.  §§  336  and  1296. 

R.  R.  766,  per  Park,  J.  (t)  L.  R.,  8  Q.  B.  D.  491. 

(o)  Bate  v.  Hill,  28  R.  R.  766. 
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§  259.  Although  in  criminal  prosecutions  in  general,  the  cha- 
racter of  the  accused  is  not  in  the  first  instance  put  in  issue,  still 
in  all  cases  where  the  direct  object  of  the  proceedings  is  to  punish 
the  offence, — such  as  indictments  for  treason,  felony,  or  misde- 
meanour («), — and  is  not  merely  the  recovery  of  a  penalty  (x),  it  is 
competent  to  him  to  defend  himself  by  proof  of  previous  good 
character,  reference  being  had  to  the  nature  of  the  charge  against 
him.  "  On  a  charge  of  stealing,"  it  is  said  in  a  well-known  treatise 
on  the  Law  of  Evidence  (if),  "  it  would  be  irrelevant  and  absurd  to 
inquire  into  the  prisoner's  loyalty  or  humanity ;  on  a  charge  of 
high  treason,  it  would  be  equally  absurd  to  inquire  into  his  honesty 
and  punctuality  in  private  dealings.  Such  evidence  relates  to 
principles  of  moral  conduct  which,  however  they  might  operate  on 
other  occasions,  would  not  be  likely  to  operate  on  that  which  alone 
is  the  subject  of  inquiry;  it  would  not  afford  the  least  presumption 
that  the  prisoner  might  not  have  been  tempted  to  commit  the  crime 
for  which  he  is  tried,  and  is  therefore  totally  inapplicable  to  the 
point  in  question. 

§  260.  Few  subjects  are  more  liable  to  be  misunderstood  than 
character  evidence.  On  an  indictment  for  stealing  from  A.,  for 
instance,  proof  that  on  other  occasions,  wholly  unconnected  with 


the  transaction  in  question,  the  accused  acted  the  part  of  an  honest 
or  even  liberal  and  high-minded  man,  in  certain  transactions  with 
B.  and  C., — even  assuming  that  it  would,  to  a  certain  extent,  render 
improbable  the  supposition  of  his  having  acted  with  felonious  dis- 
honesty towards  A., — is  too  remote  and  insignificant  to  be  receivable 


in  evidence.  The  inquiry  should  be  as  to  his  general  character 
among  those  who  have  known  him,  with  a  view  of  showing  that 
his  general  reputation  for  honesty  is  such  as  to  render  unlikely  thej 
conduct  imputed  to  him.  And  even  the  individual  opinion  of  a 
witness,  founded  on  his  own  personal  experience  of  the  disposition 
of  the  accused,  is  inadmissible  (z).  Such  is  the  effect  of  Reg. 
v.  Rowton.  In  this  case  the  prisoner  was  indicted  for  indecent 
assault.  Evidence  of  good  character  having  been  given,  the  prose- 
cution contradicted  it  by  the  evidence  of  a  witness,  who  stated  that 
he  knew  nothing  of  the  opinion  of  the  neighbourhood,  but  that  his 
own  opinion  was  that  the  character  of  the  prisoner  was  "  that  of 


(u)  2  Stark.  Ev.  304,  3rd  Ed.  ;  Ph. 
&  Am.  Ev.  490  ;  1  Phill.  Ev.  506, 
10th  Ed. 

(x)  Ph.  &  An..  Ev.  488 ;  1  Phill.  Ev. 
502,  10th  Ed.  See  also  Att.-Gen.  v. 
Eadlof,  10  Exeh.  84. 


(y)  Ph.  &  Am.  Ev.  490,  491  ;  1  Phill. 
Ev.  606,  10th  Ed. 

(2)  R.  v.  Eowton,  34  L.  J.  M.  C.  57 ;  1 
Leigh  &  C.  520,  diss.  :  Erie,  C.  J.,  and 
AVilles,  J. 
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a  man  capable  of  the  grossest  indecency  and  the  most  flagrant 
immorality."  It  was  held  by  eleven  judges  against  two  that  such 
evidence  was  inadmissible,  and  (the  jury  having  convicted  the 
prisoner)  that  the  conviction  must  be  quashed  (a).  "  It  frequently 
occurs,  indeed,"  says  the  author  last  quoted,  "that  witnesses,  after 
speaking  to  the  general  opinion  of  the  prisoner's  character,  state 
their  personal  experience  and  opinion  of  his  honesty ;  but  when 
this  statement  is  admitted,  it  is  rather  from  favour  to  the  prisoner 
than  strictly  as  evidence  of  general  character  "  (/;). 

§  261.  Whenever  it  is  allowable  to  impeach  the  character  of  a 
party,  it  is  competent  to  the  other  side  to  give  evidence  to  contradict 
the  evidence  adduced  (c).  And  although,  in  a  criminal  prosecution, 
evidence  cannot  in  the  first  instance  be  given  to  show  that  the 
accused  has  borne  a  bad  character,  still,  if  he  sets  up  his  character 
as  an  answer  to  the  charge  against  him,  he  puts  it  in  issue,  and  the 
prosecutor  may  encounter  his  evidence  either  by  cross-examination 
or  contrary  testimony  (d).  In  R.  v.  Wood  (e),  the  prisoner,  who  wag 
indicted  for  a  highway  robbery,  called  a  witness,  who  deposed  to 
having  known  him  for  years,  during  which  time  he  had,  as  the 
witness  said,  borne  a  good  character.  On  cross-examination  it  was 
proposed  to  ask  the  witness  whether  he  had  not  heard  that  the 
prisoner  was  suspected  of  having  committed  a  robbery  which  had 
taken  place  in  the  neighbourhood  some  years  before.  This  was 
objected  to,  as  raising  a  collateral  issue ;  but  Parke,  B.,  overruled 
the  objection,  saying,  "  The  question  is  not  whether  the  prisoner 
was  guilty  of  that  robbery,  but  whether  he  was  sus2Jected  of  having 
been  implicated  in  it.  A  man's  character  is  made  up  of  a  number 
of  small  circumstances,  of  which  his  being  suspected  of  misconduct 

(a)  This  case  is  sharply  criticised  in  It  would  be  no  easy  matter  to  make  the 
Stephen  on  Evidence,  p.  167.  "One  con-  common  run  of  witnesses  understand  the 
sequence,"  it  is  there  said,  "  of  the  view  distinction."  Although  the  case  only  in- 
taken  is  that  a  witness  may  with  perfect  directly  decides  the  question  of  evidence 
truth  swear  that  a  man  who  to  his  know-  of  good  character,  it  none  the  less  authori- 
ledge  has  been  a  receiver  of  stolen  goods  tatively  decides  it. 

for  years  has  an  excellent  character  for  (b)  Ph.  &  Am.   Ev.  491  ;  1  Phill.  Ev. 

honesty,  if  he  has  had  the  good  luck  to  506,  10th  Ed. 

•conceal  his  crimes  from  his  neighbours.    It  (c)  H.  v.  Murphy,  19  How.  St.  Tr.  724  ; 

is  the  essence  of  successful  hypocrisy  to  B.  N.  P.  296  ;  R.  v.  Clarke,  2  Stark.  241  ; 

combine  a  good  reputation  with  a  bad  dis-  Bamjicld  v.  Masscy,  1  Camp.  460  ; 

position.     The  case  is  seldom  if  ever  acted  v.  Norris,  3  Camp.  519. 
on  in  practice.     The  question  always  put          (d)  11.  v.  Eowton,  34  L.  J.  M.   C.  57  ; 

to  a  witness  to  character  is,  What  is  the  1  Leigh  &  C.  520,  supra,  overruling  R.  v. 

prisoner's  character  for  honesty,  morality,  Burt,  5  Cox,  Cr.  Gas.  284. 
or  humanity  ?  as  the  case  may  be,  nor  is  the  (e)  Kent   Sp.    Ass.   1841,   MS.  ;   and   f> 

•witness  ever  warned  that  he  is  to  confine  Jurist,  225. 
the  evidence  to  the  prisoner's  reputation. 
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is  one."     The   question   was   accordingly  put,    and   the   prisoner 
convicted. 

But  as  it  is  not  competent  for  the  accused  to  show  particular  acts 
of  good  conduct,  the  prosecutor  cannot,  in  general,  go  into  par- 
ticular cases  of  misconduct ;  the  only  exceptions  to  this  rule  having 
been  introduced  by  the  Previous  Conviction  Act,  1836,  6  &  7  Will.  4, 
c.  Ill,  which  enacts  that  if  upon  the  trial  of  any  person  for  any 
subsequent  felony,  not  punishable  with  death,  he  shall  give  evidence 
of  his  good  character,  it  shall  be  lawful,  in  answer  thereto,  to  give 
evidence  of  his  conviction  for  a  previous  felony,  and  by  the  Larceny 
Act,  1861,  24  &  25  Yict.  c.  96,  s.  116,  and  the  Coinage  Offences  Act, 
1861,  '24  it  25  Yict.  c.  99,  s.  37,  as  regards  cases  to  which  those  Acts 
apply.  It  has  been  held  that  a  case  is  equally  within  the  Act  of 
1836  whether  the  evidence  to  character  was  given  by  witnesses 
called  on  the  part  of  the  accused,  or  was  extracted  by  cross- 
examination  from  witnesses  for  the  prosecution  (/).  In  practice, 
however,  we  seldom  see  evidence  adduced  to  rebut  evidence  as 
to  character,  although  perhaps  the  interests  of  justice  would 
be  advanced  if  this  were  done  more  frequently. 

§  262.  Witnesses  to  the  characters  of  parties  are  in  general 
treated  with  great  indulgence, — perhaps  too  much.  Thus,  it  is  not 
the  practice  of  the  bar  to  cross-examine  such  witnesses,  unless  there 
is  some  specific  charge  on  which  to  found  a  cross-examination  (</), 
or  at  least  without  giving  notice  of  an  intention  to  cross-examine 
them  if  they  are  put  in  the  box.  The  judges  also  discourage  the 
exercise  of  the  undoubted  right  of  prosecuting  counsel  to  reply  on 
their  testimony  (/<) ;  and  the  most  obvious  perjury  in  giving  false 
characters  for  honesty,  &c.,  is  every  day  either  overlooked,  or 
dismissed  with  a  slight  reprimand.  But  surely  this  is  mercy  out 
of  place.  If  mendacity  in  this  shape  is  not  to  be  discouraged, 
tribunals  will  naturally  be  induced  either  to  look  on  all  character 
evidence  with  suspicion,  or  to  attach  little  weight  to  it.  Now  there 
are  many  cases  in  which  the  most  innocent  man  has  no  answer  to 
oppose  to  a  criminal  charge  but  his  reputation  ;  and  to  deprive  this 
of  any  portion  of  the  weight  legitimately  due  to  it,  is  to  rob  the 
honest  and  upright  citizen  of  the  rightful  reward  of  his  good 
conduct.  In  this,  as  in  many  other  instances,  the  old  legal  maxim 
holds  good,  "  Minatur  innocentes  qui  parcit  nocentibus  "  (i).  It 

(/)  E.  v.  Shrimpton,  2  Den.  C.  C.  319  ;  the  Resolutions  of  the  judges,  7  C.  A  P. 

3  Car.  &  K.  373.  676,  Res.  4,  and  E.  v.  Whiting,  7  C.  &  P. 

(g)  E.  v.  Hodgkiss,  7  C.  &  P.  298.  771. 

(h)  £.  v.  Stannard,  7  C.  &  P.  673.  (t)  4  Co.  45  a.  See  also  Jenk.  Cent. 

That  the  right  exists,  see  that  case,  and  3,  Cas.  51. 
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has  accordingly  happened  that  judges,  knowing  from  experience 
how  little  weight  is  due  to  the  character  evidence  so  often  received, 
have  occasionally  told  juries  that  character  evidence  is  not  to  be 
taken  into  consideration  unless  a  doubt  exists  on  the  other  evidence, 
— a  position  perfectly  true  in  the  sense  that  if,  on  the  facts,  the 
jury  believe  the  accused  guilty,  to  acquit  him  out  of  regard  for  his 
good  character  would  be  a  violation  of  their  oath  ;  but  utterly  false 
and  illegal,  if  its  meaning  be  that  character  evidence  is  not  to  be 
considered  until  the  guilt  or  innocence  of  the  accused  is  first 
determined  on  the  facts.  The  use  of  character  evidence  is  to 
assist  the  jury  in  estimating  the  value  of  the  evidence  brought 
against  the  accused ;  and  we  cannot  dismiss  this  subject  without 
directing  attention  to  the  shrewd  observations  of  C.  J.  Holt  (k) :  "A 
man  is  not  born  a  knave  ;  there  must  be  time  to  make  him  so,  nor 
is  he  presently  discovered  after  he  becomes  one.  A  man  may  be 
reputed  an  able  man  this  year,  and  yet  be  a  beggar  the  next." 

§  263.  With  respect  to  the  character  of  iritn  esses  (I).  The  credilrility 
of  a  witness  is  always  in  issue  ;  and  accordingly  general  evidence  is 
receivable,  to  show  that  the  character  which  he  bears  is  such  that 
he  is  unworthy  to  be  believed,  even  when  upon  his  oath  (w).  But 
until  recently  evidence  of  particular  facts,  or  particular  transactions, 
could  not  be  received  for  this  purpose  ;  both  for  the  reasons  already 
assigned  (n),  and  also  because  such  evidence  would  raise  a  collateral 
issue ;  i.e.,  an  issue  foreign  to  that  which  the  tribunal  is  sitting  to 
try  (o).  The  witness  might  indeed  be  questioned  as  to  such  facts  or 
transactions,  but  he  was  not  always  bound  to  answer ;  and  if  he  did, 
the  party  questioning  was  bound  to  take  his  answer,  and  could  not 
call  evidence  to  contradict  it  (p).  But  the  law  on  this  subject  was 
modified  as  to  civil  cases  by  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Viet.  c.  125,  s.  25,  which  enacted  that  a  witness  might  be 
questioned  as  to  whether  he  had  been  convicted  of  crime,  and  if  he 
either  denied  it,  or  refused  to  answer,  it  should  be  lawful  for  the 
opposite  party  to  prove  such  conviction.  This  provision  was  after- 
wards extended  to  criminal  cases  by  the  Criminal  Procedure  Act,  1865, 
28  &  29  Viet.  c.  18,  ss.  1  and  6,  which  applies  "  to  all  Courts  of 
Judicature,  as  well  criminal  as  all  others,  and  to  all  persons  having, 
by  law  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,"  and  the  25th  section  of  the  Act  of  1854,  with 

(k]  R.   v.    Swendsen,   14  How.   St.   Tr.  (o)  13  How.  St.  Tr.  211  ;  16  Id.  246- 

596.  247  ;    32    Id.   490-495  ;    B.   N.   P.    296  ; 

(1)  See  also  §§  130  and  644.  Stark.  Ev.  237-238,  4th  Ed.  ;  A',  v.  Bnrkc, 

(m)  R.  v.  Brown,  L.  Rep.,  1  C.  C.  70.  8  Cox,  Or.  Cas.  44. 

(n)  §§  256,  260,  261.  (p)  SuprA,  bk.  2,  pt.  1,  ch.  1. 
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other  sections  of  that  Act  relating  to  evidence,  substantially  identical 
with  those  of  the  Act  of  1865,  was  removed  from  the  Statute  Book 
by  the  Statute  Law  Eevision  Act,  1892,  55  &  56  Viet.  c.  19,  and 
does  not  appear  in  the  2nd  edition  of  the  Eevised  Statutes  (q).  The 
6th  section  of  the  Act  of  1865  is  as  follows  : — 

"  A  witness  may  be  questioned  as  to  whether  he  has  been  convicted 
of  any  felony  or  misdemeanour,  and  upon  being  so  questioned,  if  he 
either  denies,  or  does  not  admit  the  fact,  or  refuses  to  answer,  it 
shall  be  lawful  for  the  cross-examining  party  to  prove  such  con- 
viction ;  and  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  such 
offence,  purporting  to  be  signed  by  the  clerk  of  the  court,  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the 
offender  was  convicted,  or  by  the  deputy  of  such  clerk  or  officer  (for 
which  certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded 
ur  taken),  shall  upon  proof  of  the  identity  of  the  person,  be  sufficient 
evidence  of  the  said  conviction,  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  the  same." 

§  264.  In  determining  the  relevancy  of  evidence  to  the  matters  in 
dispute  in  a  cause,  it  is  of  the  utmost  importance  to  remember  that 
the  question  is  whether  the  evidence  offered  is  relevant  to  any  of 
them  ;  because  evidence  not  admissible  in  one  point  of  view,  or  for 
one  purpose,  may  be  perfectly  admissible  in  some  other  point  of  view, 
or  for  some  other  purpose.  1.  Evidence  not  admissible  to  prove 
some  of  the  issues  or  matters  in  question  may  be  admissible  to  prove 
others ;  evidence  not  admissible  in  causa,  may  be  most  valuable  as 
evidence  extra  causa m  ;  and  evidence  not  receivable  either  in  proof 
of  the  facts  in  dispute,  or  to  test  the  credit  of  witnesses,  &c.,  may  be 
important  as  showing  the  amount  of  damage  sustained  by  a  plaintiff, 
Occ.  2.  Evidence  not  admissible  in  the  first  instance  may  become 
so  by  matter  subsequent.  Thus,  in  a  suit  between  A.  and  B.,  the 
acts  or  declarations  of  C.  are  prima  facie  not  evidence  against  B. 
and  ought  to  be  rejected  ;  but  if  it  be  shown  that  C.  was  the  lawfully 
constituted  agent  of  B.,  either  generally,  or  with  respect  to  the  special 
matter  in  question,  his  acts  or  declarations  become  evidence  against 
his  principal.  So  a  litigant  party  may,  by  his  mode  of  conducting 
his  case,  render  that  evidence  for  his  adversary  which  otherwise 
would  not  be  so.  Thus,  although  a  man's  own  verbal  or  written 
statement  cannot  be  used  as  evidence  for  him,  yet  if  his  adversary 


(?)  For  sects.  21-7  of  the  Common  Law- 
Procedure  Act,  1854,  and  the  whole  of  the 
Criminal  Procedure  Act,  18t>5,  see  vol.  iv. 
B.E. 


of  "  Chitty's  Statutes  of  Practical  Utility," 
tit.  "Evidence." 
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puts  such  a  statement  in  evidence  against  him,  he  is  entitled  to  have 
the  whole  of  it  proved ;  and  the  jury  may  estimate  the  probability 
of  any  part  of  it  which  makes  in  his  favour.  3.  Evidence  may  be 
admissible  to  prove  a  subalternate  principal  fact,  which  might  not 
be  admissible  to  prove  the  immediate  fact  in  issue.  This  is  of  course 
subject  to  the  rule  requiring  the  best  evidence  :  for  the  connection 
between  the  subalternate  principal  fact  and  the  ultimate  evidentiary 
fact  must  be  as  open,  visible,  and  unconjectural  in  its  nature  as  that 
between  the  subalternate  principal  fact  and  the  fact  directly  in  issue. 
In  all  cases,  as  has  been  well  observed,  the  ultimate  presumption 
must  be  connected  either  mediately  or  immediately  with  facts 
established  by  proof  (r). 

(r)  2  Ev.  Poth.  332. 
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§  265.  THE  burden  of  proof,  or  onus  probandi,  is  governed  by 
certain  rules,  having  their  foundation  in  principles  of  natural  reason, 
to  which  an  artificial  weight  is  superadded  by  the  reason  and  policy 
of  the  law  (a)  ;  and  in  order  to  form  clear  notions  on  this  subject, 
the  best  course  will  be  to  consider  it,  first,  in  the  abstract,  and 
afterwards  as  connected  with  jurisprudence. 

§  266.  Every  controversy  ultimately  resolves  itself  into  this,  that 
certain  facts  or  propositions  are  asserted  by  one  of  the  disputant 
parties,  which  are  denied,  or  at  least  not  admitted,  by  the  other. 
Now,  where  there  are  no  antecedent  grounds  for  supposing  that 
what  is  asserted  by  the  one  party  is  more  probable  than  what  is 
denied  by  the  other,  and  the  means  of  proof  are  equally  accessible 
to  both,  the  party  who  asserts  the  fact  or  proposition  must  prove  1 
his  assertion, — the  burden  of  proof,  or  onus  probandi,  lies  upon  him  ; 
and  the  party  who  denies  that  fact  or  proposition  need  not  give  any 
reason  or  evidence  to  show  the  contrary,  until  his  adversary  has  at 
least  laid  some  probable  grounds  for  the  belief  of  it.  The  reason 
for  this  is  clear.  On  all  matters  which  are  not  the  subject  either  of 
intuitive  or  sensitive  knowledge,  which  are  either  not  susceptible 
of  demonstration,  or  are  not  demonstrated,  and  which  are  not 
rendered  probable  by  experience  or  reason,  the  mind  suspends  its 
assent  until  proof  is  adduced ;  and  where  effective  proofs  are  in  the 
power  of  a  party  who  refuses  or  neglects  to  produce  them,  that 

(a)  Introd.  pt.  2,  §  42. 
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naturally  raises  a  presumption  that  those  proofs,  if  produced,  would 
make  against  him.  It  is  obvious  that,  in  a  complicated  controversy, 
the  burden  of  proving  some  of  the  matters  in  dispute  may  rest  on 
one  of  the  parties,  while  the  burden  of  proving  the  rest  may  be  on 
his  adversary. 

§  267.  One  of  the  causes,  as  was  shown  in  the  introduction  to  this 
work,  which  renders  artificial  rules  of  evidence  indispensable  to 
municipal  law,  is  the  necessity  for  speedy  action  in  tribunals  (b).  In 
order  to  do  complete  justice,  tribunals  must  be  supplied  by  law  with 
rules  which  shall  enable  them  to  dispose,  one  way  or  the  other,  of  all 
questions  which  come  before  them, — whatever  the  nature  of  the 
inquiry,  or  however  difficult,  or  even  impossible,  it  may  be  to  get 
at  the  real  truth.  And  as  the  law  takes  Nature  for  its  model,  and 
works  on  her  basis  as  far  as  possible,  the  best  mode  of  effecting  this 
object  is,  to  attach  an  artificial  weight  to  the  natural  rules  by  which 
the  burden  of  proof  is  governed,  and  to  enforce  its  order  more 
strictly  than  is  observed  in  other  controversies.  And  therefore  the 
man  who  brings  another  before  a  judicial  tribunal  must  rely  on 
the  strength  of  his  own  right  and  the  clearness  of  his  own  proof, 
:and  not  on  the  want  of  right,  or  the  weakness  of  proof,  in  his 
adversary  (c).  Hence  the  great  principle  which  has  been  variously 
•expressed  by  the  maxims,  "  Actori  incumbit  onus  probandi"(d)  ; 
"  Actori  incumbit  probatio "  (e)  ;  "  Actore  non  probante,  reus 
absolvitur  "  (/)  ;  "Semper  necessitas  probandi  incumbit  illi  qui 
agit "  (r/)  ;  "Actore  non  probante,  qui  convenitur,  etsi  nihil  ipse 
prsestat,  obtinebit "  (h) ;  "  Deficiente  probatione  remanet  reus  ut 
•erat  antequam  conveniretur  "  (t),  &c.  The  plaintiff  is  bound  in  the 
first  instance  to  show  at  least  a  prima  facie  case,  and  if  he  leaves 
it  imperfect  the  court  will  not  assist  him  :  "  Melior  est  conditio  rei 
quam  actoris  "  (k)  ;  "  Potior  est  conditio  defendentis  "  (/)  ;  "In 
dubio  secundum  reum,  potius  quam  secundum  actorem  litem  dari 
•oportet "(/».);  "In  obscuris  minimum  est  sequendum "  (??),  &c. 
Thus  where,  in  an  action  for  goods  sold  and  delivered  by  a  liquor 
merchant,  the  only  evidence  was  that  several  bottles  of  liquor,  of 

(6)  Introd.  pt.  2,  §§  41,  42.  (A)  Cod.  lib.  2,  tit.  1,  1.  4. 

(c)  Midland   Ruiiw.  Co.  v.  Bromley,  17  (i)  Gibert,  Corp.  Jur.  Canon.  Prolegom. 
•0.  B.  372  ;  Doe  d.   Welsh  v.  Lang/eld,  16       Tars  Post.  tit.  7,  cap.  2,  §  11  ;  No.  7. 

Al.  &  W.  497.  (k)  4  Inst.  180. 

(d)  4  Co.  71  b.  (/)  Cowp.  343  ;  8  Wheat.  195. 

(e)  Hob.  103.  (m)  Heinec.  ad  Pand.  Pars  4,  §  144. 
(/)  Bonnier,  Trait  e  des  Preuves,  §§  39           (n)  Sext.   Decretal,  lib.   5,  tit.  12;  Do 

&  42.  Reg.  Jur.  Reg.  31. 

(0)  Inst.  lib.   2,   tit.  20,  §  4  ;  Dig.  lib. 
22,  tit.  3,  1.  21. 
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what  kind  did  not  appear,  were  delivered  at  the  defendant's  house, 
Lord  Ellenborough  directed  the  jury  to  presume  that  they  were 
tilled  with  the  cheapest  liquor  in  which  the  plaintiff  dealt  (o).  So, 
where,  in  an  action  for  money  lent,  it  appeared  in  evidence  that,  the 
defendant  having  asked  the  plaintiff  for  some  money,  the  plaintiff 
delivered  to  him  a  bank-note,  the  amount  of  which  could  not  be 
proved, — it  was  held  by  the  Court  of  Exchequer  that  the  jury  were 
rightly  directed  to  presume  it  to  have  been  for  the  note  of  lowest 
amount  in  circulation  (j)).  When,  however,  the  defendant,  or  either^ 
litigant  party,  instead  of  denying  what  is  alleged  against  him,  relies 
on  some  new  matter  which,  if  true,  is  an  answer  to  it,  the  burden  of 
proof  changes  sides  ;  and  he  in  his  turn  is  bound  to  show  a  prima 
facie  case  at  least,  and  if  he  leaves  it  imperfect  the  court  will  not 
assist  him  :  "  Agere  is  videtur,  qui  exceptione  utitur :  nam  reus  in 
exceptione  actor  est "  (q)  ;  "  Ecus  excipiendo  fit  actor  "  (r)  ;  "In 
genere  quicunque  aliquid  elicit,  sive  actor  sive  reus,  necesse  est  ut 
probet"  (s).  It  is  in  this  sense  that  the  maxim,  "  Semper  prae- 
sumitur  pro  negante  "  (t),  and  the  expression  that  the  law  presumes 
against  the  plaintiff's  demand  («)»  are  to  be  understood.  And 
although  the  burden  of  proof  must,  in  .the  first  instance,  be  deter- 
mined by  the  issues  as  they  appear  oftSahe  pleadings,  or  whatever 
according  to  the  practice  of  the  court  and  nature  of  the  case  is 
.analogous  to  pleadings,  it  may,  and  frequently  does,  shift  in  the 


of  a  trial.  On  an  indictment  for  libel,  for  example,  to  which 
the  defendant  pleads  simply  not  guilt}',  the  burden  of  proof  would 
lie,  in  the  first  instance,  on  the  prosecutor.  But  on  proof  that 
the  document,  the  subject  of  the  indictment,  contained  matter 
libellous  per  se,  and  was  published  by  the  defendant's  showing 
it  to  A.  B.,  the  law  would  presume  the  publication  malicious, 
and  cast  on  the  defendant  the  onus  of  rebutting  that  presump-  1 
tion.  And  if  he  were  to  prove  in  his  defence  that  it  was  shown 
to  A.  B.  under  such  circumstances  as  to  render  it,  prima  facier 
a  confidential  communication,  the  burden  of  proof  would  a^ain 
change  sides,  and  it  would  lie  on  the  prosecutor  to  prove  malice 
in  fact. 

§  268.  In  order  to  determine  on  which  of  two  litigant  parties  the 
burden  of  proof  lies,  the  following  test  was  suggested  by  Alderson,  B., 

(o)  Clunnes  v.  Pezzey,  1  Camp.  8.  (s)  Matthaeus  de  Pro\>.  c.  8,  n.  4. 

(p)  Lawton  \.  Sweeney,  8  Jur.  9t>4.  (t)  Applied  in  Reg.  v.  Jfillis,  10  CL  & 

(q)  Dig.  lib.  44,  tit.  1,  1.  1.  F.  534,  iu  which  the  House  of  Lords  was. 

(r)  Bonuier,  Traite  des  Pretives,  §§  152,  equally  divided. 

320.     See  also  Devot.  Inst.  Canon,  lib.  3,  (u)  Clunnes  v.  Pezzcy,  1  Camp.  8. 

tit.  9. 
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in  Amos  v.  Hughes  (x),  in  1835,  viz.,  "  which  party  would  be  successful 
if  no  evidence  at  all  were  given?"  This  test  was  applied  by  the 
learned  baron  in  subsequent  cases  (y) ;  and  it  has  been  adopted  by 
other  judges  at  nisi  prius  (z),  and  frequently  recognised  by  higher 
tribunals  (a).  As,  however,  the  question  of  the  burden  of  proof  may 
present  itself  at  any  moment  during  a  trial,  the  tqgt  ought  in  strict 
accuracy  to  be  expressed  thus  ;  viz.,  "  which  party  would  be 
successful  if  no  evidence  at  all,  or  no  more  evidence,  as  the  case 
may  be,  were  given  "  (I)  ;  and  this  of  course  depends  on  the  prin- 
ciples regulating  the  burden  of  proof.  These  we  now  proceed  to 
examine  more  closely  ;  first  observing,  however,  that  in  many  cases 
the  burden  of  proof  is  cast  by  statute  on  particular  parties  (c),  as 
by  the  Forgery  Act,  1861,  24  &  25  Viet.  c.  98,  ss.  9,  10  and  other 
sections ;  by  the  Coinage  Offences  Act,  1861,  24  &  25  Viet.  c.  99, 
ss.  6,  7  and  other  sections  ;  and  the  Explosive  Substances  Act, 
1883,  46  &  47  Viet.  c.  3,  s.  43. 

§  269.  1.  The  general  rule  is,  that  the  burden  of  proof  lies  on 
the  party  who  asserts  the  affirmative  of  the  issue,  or  question  in 
dispute,  according  to  the  maxim,  "  Ei  incumbit  probatio,  qui  dicit ; 
non  qui  negat"(rf), — a  rule  to  which  the  common-sense  of  man- 
kind at  once  assents,  and  which,  however  occasionally  violated  in 
practice,  has  ever  been  recognised  in  jurisprudence  (e). 

§  270.  Much  misconception  and  embarrassment  have  been  intro- 
duced into  this  subject  by  some  unfortunate  language  in  which  the 
above  principle  has  been  enunciated.  "  Per  rerum  naturam,"  says 
the  text  of  the  Roman  law,  "  factum  negantis  probatio  iiulla 
sit "  (/)  ;  and  our  old  lawyers  lay  down  broadly,  "  It  is  a  maxim 
in  law  that  witnesses  cannot  testify  a  negative,  but  an  affirma- 
tive"  (y).  For  these  and  similar  expressions  it  has  been  rashly 

(x)  1    Moo.    &   R.    464.     See  also  the  (c)  See    a    large    number    collected    in 

observations  of  the  same  judge  in  Huck-  Tayl.  Ev.  §  345  ct  scq. 

man  v.  Fernie,  3  M.  &  W.  505,  and  Mills  (d)  Dig.  lib.  22,   tit.   3,  1.  2  ;  1  Stark. 

v.  Barber,  1  Id.  425.  Ev.   418,   3rd  Ed.  ;  586,  4th  Ed. ;  Ph.  & 

(y)  Belcher  v.  M'Intosh,  8  C.  &  P.  720  ;  Am.  Ev.  827. 

Ridgway  v.  Ewbank,  2  Moo.  &  R.  217  ;  (c)  Voet.  Ad.  Pand.  lib.  22,  tit.  3,  n.  10; 

Geach  v.  Ingall,  14  M.  &  W.  100.  Vinnius,   Jurisp.   Contract,  lib.  4,  c.  24  ; 

(2)  Osborn  v.    Thompson,  2  Moo.  &  R.  Domat,  Lois  Civiles,  part.  1,  liv.  3,  tit.  6, 

254  ;  Doe  d.    Worcester  Trustees  v.  How-  sect.    1,  §§  6  &  7  ;   Bonnier,  Traite   des 

lands,  9  C.  &  P.  735.  Preuves,  §  29  ;  Co.  Litt.  6  b  ;  2  Inst.  662 ; 

(a)  Barry  v.  Butlin,  2  Moo.  P.  C.  C.  Gilb.  Ev.  145,  4th  Ed.  ;  Stark.  Ev.  585- 
484  ;  Leete  v.  The  Gresham  Life  Insurance  587,  4th  Ed. 

Society,  15  Jur.  1161,  &c.     See  the  judg-  (/)  Cod.  lib.  4,  tit.  19,  1.  23. 

ment  in  Doe  d.   Caldecott  v.  Johnson,  7  (g)  Co.  Litt.  6  b  ;  2  Inst.  602.     See  also 

Man.  &  Gr.  1047.  4  Inst.  279,  and  F.  N.  B.  107. 

(b)  See  Baker  v.  Batt,  2  Moo.  P.  C.  C. 
317,  319. 
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inferred,  and  is  frequently  asserted,  that  "  a  negative  is  incapable 
of  proof," — a  position  wholly  indefensible  if  understood  in  an 
unqualified  sense.  Eeason  and  the  context  of  the  passage  in  the 
Code  alike  show  that  by  the  phrase  "  per  rerum  naturam,  &c.," 
nothing  more  was  meant  than  to  express  the  undoubted  truth  that, 
in  the  ordinary  course  of  things,  the  burden  of  proof  is  not  to 
be  cast  on  the  party  who  merely  denies  an  assertion.  The  ground 
on  which  this  rests  has  been  already  explained  (/<) ;  and  another 
grave  objection  to  requiring  proof  of  a  simple  negative  is  its 
indejiniteness.  "Words,"  says  L.  C.  B.  Gilbert  (i),  "are  but  the 
expressions  of  facts  ;  and  therefore  when  nothing  is  said  to  be 
done,  nothing  can  be  said  to  be  proved."  "  Negativa  nihil 
implieat  "(/.•);  "  Xegativa  nihil  ponunt"(/).  A  person  asserts 
that  a  certain  event  took  place,  not  saying  when,  where,  or  under 
what  circumstances  ;  how  am  I  to  disprove  that,  and  convince 
others  that  at  no  time,  at  no  place,  and  under  no  circumstances,  has 
such  a  thing  occurred?  "  Indefinitum  aequipollet  universal!  "(>»)• 
The  utmost  that  could  possibly  be  done  in  most  instances  would  be 
to  show  the  improbability  of  the  supposed  event ;  and  even  this 
would  usually  require  an  enormous  mass  of  presumptive  evidence. 
Hence  the  well-known  rule  that  affirmative  evidence  is  in  general 
better  than  negative  evidence  (»)•  But  when  the  negative  ceases 
to  be  a  simple  one, — when  it  is  qualified  by  time,  place,  or 
circumstance, — much  of  this  objection  is  removed ;  and  proof  of  a 
negative  may  very  reasonably  be  required  when  the  qualifying 
circumstances  are  the  direct  matter  in  issue,  or  the  affirmative 
is  either  probable  in  itself,  or  supported  by  a  presumption,  or 
peculiar  means  of  proof  are  in  the  hands  of  the  party  asserting  the 
negative. 

>i  271.  But  here  two  things  must  be  particularly  attended  to : 
First,  not  to  confound  negative  averments,  or  allegations  in  the 
negative,  with  traverses  of  affirmative  allegations  (o) ;  and,  secondly, 
to  remember  that  the  affirmat.ve  and  negative  of  the  issue  mean 
the  affirmative  and  negative  of  the  issue  in  substance,  and  not 
!  merely  its  affirmative  and  negative  in  form  (p).  With  respect  to 
the  former  :  if  a  party  asserts  affirmatively,  and  it  thereby  becomes 

(h)  Suprd,  §  268.  Wills,  Circ.  Ev.  224,  3rd  Ed.  ;  Stark.  Ev. 

(i)  Gilb.  Ev.  145,  4th  Ed.  867,  4th  Ed. 

(t)  30  Ass.  j»l.  5  ;  Long.  Quint.  22  A.  (o)  Berty    v.    Dormer,    12   Mod.     526  : 

(I)  18  Edw.  III.  44  B.  pi.  50.  Harvey  v.  Towers,  15  Jur.   544,  545,  per 

(m)  1  Veut.    36S.      See    also    Branch,  Alderson,  B. 

Max.  "  Propositio  indetiuita,  &c."  (p)  See  infra,  §  272. 
(n)  8  Mod.  81  ;  2  Curt.  Eccl.  Rep.  434  ; 
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necessary  to  his  case  to  prove  that  a  certain  state  of  facts  does  not , 
exist,  or  that  a  particular  thing  is  insufficient  for  a  particular 
purpose,  and  such-like, — these,  although  they  resemble  negatives,! 
are  not  negatives  in  reality  ;  they  are,  in  truth,  positive  averments, 
and  the  party  who  makes  them  is  bound  to  prove  them.  Thus,  in 
an  issue  out  of  Chancery,  directed  to  inquire  whether  certain  land 
assigned  for  the  payment  of  a  legacy  was  deficient  in  value,  where 
issue  was  joined  upon  the  deficiency,  the  one  party  alleging  that  it 
was  deficient,  and  the  other  that  it  was  not, — it  was  held  by  the 
court  (Holt,  C.  J.,  presiding),  that  though  the  averring  that  it  was 
deficient  is  such  an  affirmative  as  implies  a  negative,  yet  it  is  such 
an  affirmative  as  turns  the  proof  on  those  that  plead  it ;  if  he  had 
joined  the  issue  that  the  land  was  not  of  value,  and  the  other  had 
averred  that  it  was,  the  proof  then  had  lain  on  the  other  side  (#). 
So,  in  an  action  of  covenant  against  a  lessee,  where  the  breach  is,  / 
in  the  language  of  the  covenant,  that  the  defendant  did  not  leave 
the  premises  in  repair  at  the  end  of  the  term,  the  proof  of  thei 
breach  lies  on  the  plaintiff  (r). 

§  272.  Again,  as  already  mentioned,  the  incumbency  of  proof 
is  determined  by  the  affirmative  in  substance,  not  the  affirmative  in 
form  (s).  "  Quis  sit  affirmans,  vel  negans  non  tarn  ex  verborum 
figura,  quam  eorum  sententia  reique  natura  colligitur  "  (t).  Amos 
v.  Hughes  (11)  and  Soward  v.  Leggatt  (x)  well  illustrate  this.  In 
Amos  v.  Hughes  (u),  which  wras  an  action  of  assumpsit  on  a  contract 
to  emboss  calico  in  a  workmanlike  manner,  the  breach  was,  that 
the  defendant  did  not  emboss  the  calico  in  a  workmanlike  manner, 
but,  on  the  contrary,  embossed  it  in  a  bad  and  unworkmanlike 
manner ;  to  which  the  defendant  pleaded  that  he  did  emboss 
the  calico  in  a  workmanlike  manner ;  on  which  issue  was  joined. 
Alder  son,  B.,  said  that  questions  of  that  kind  were  not  to  be  decided 
by  simply  ascertaining  on  which  side  the  affirmative  in  point  of 
form  lay ;  that  supposing  no  evidence  was  given  on  either  side,  the 
defendant  would  be  entitled  to  the  verdict,  for  it  was  not  to  be 
assumed  that  the  work  was  badly  executed ;  and  consequently  that 
the  onus  probandi  lay  on  the  plaintiff.  In  Soward  v.  Leggatt  (x), 
which  was  an  action  of  covenant  on  a  demise,  whereby  the 

(q)  Berty  v.  Dormer,  12  Mod.  526.  v.   Clare,  2  M.  &  W.  43,  46,  per  Alder- 

(r)  Ph.    &  Am.    Ev.   828  ;    Harvey  v.  son,  B. 

Towers,  15  Jur.  544,  545,  per  Platt,   B.  (t)  Huberus,  Positiones  Juris,  sec.  Pand. 

See  also  Croft  v.  Lumley,  6  H.  L.  C.  672.  lib.  22,  tit.  3,  n.  10.     See  ad  id  Struvins, 

(s)  Amos  v.  Hughes,  1  Moo.  &  R.    64  ;  Syntag.   Jur.   Civ.   Exercit.   28,   §  vi.  and 

Itidgu-ay  v.  Eiobank,  2  Moo.   &  R.  217  ;  Vinnius,  Jurisp.  Contract,  lib.  4,  cap.  24. 

Smith  v.  Dames,  7  C.  &  P.  307  ;  Je/eries  (u)  1  Moo.  &  R.  464. 

(.<•)  7  C.  &  P.  613. 
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defendant  covenanted  to  repair  and  paint  a  house,  the  plaintiff 
alleged  as  breaches  that  the  defendant  did  not  repair  or  paint  the 
house,  and  the  defendant  pleaded  that  he  did.  On  these  pleadings 
each  party  claimed  the  right  to  begin, — contending  that  the  burden 
of  proof  lay  on  him ;  and  Lord  Abinger,  C.  B.,  said,  "  Looking  at 
these  things  according  to  common-sense,  we  should  consider  what 
is  the  substantive  fact  to  be  made  out,  and  on  whom  it  lies  to  make 
it  out.  It  is  not  so  much  the  form  of  the  issue  which  ought  to  be 
considered,  as  the  substance  and  effect  of  it.  In  many  cases  a 
party,  by  a  little  difference  in  the  drawing  of  his  pleadings,  might 
make  it  either  affirmative  or  negative,  as  he  pleased.  I  shall 
endeavour,  by  my  own  view,  to  arrive  at  the  substance  of  the 
issue."  And  he  held  that  the  plaintiff  had  the  right  to  begin,  as 
the  burden  of  proof  lay  on  him. 

0 

*  -273.  2.  The  burden  of  proof  is  shifted  by  those  presumptions  of 

law  which  are  rebuttable^by  presumptions  of  fact  of  the  stronger 
kind  f^and  by  every  species  of  evidence  strong  enough  to  establish 
a  prima  facie  case  against  a  party.  When  a  presumption  is  in 
•  favour  of  the  party  who  asserts  the  negative,  it  only  affords  an 
additional  reason  for  casting  the  burden  of  proof  on  his  adversary ; 
it  is  when  a  presumption  is  in  favour  of  the  party  who  asserts  the 
affirmative  that  its  effect  becomes  visible,  as  the  opposite  side  is 
then  bound  to  prove  his  negative.  The  subject  of  presumptions  in 
general  will  be  treated  in  the  Second  Part  of  the  present  Book  (y). 

$  274.  3.  There  is  a  third  circumstance  which  may  affect  the 
burden  of  proof ;  namely,  the  capacity  of  parties  to  give  evidence. 
"  The  law,"  says  one  of  our  old  books  (z),  "  will  not  force  a  man  to 
show  a  thing  which  by  intendment  of  law  lies  not  within  his 
knowledge."  "  Lex  nemineni  cogit  ostendere  quod  nescire  praB- 
sumitur  "  (a).  From  the  very  nature  of  the  question  in  dispute  all 
or  nearly  all  the  evidence  tha.t  ftonlrl  IIA  a.drli-uWl  respecting  it  must 
be  in  the  possession,  of,  or  be  easily  attainable  by,  one  of  Jibe 
contending  parties,  who  accordingly  could  at  once  put  an  end  to 
'litigation  by  producing  that  evidence,  while  the  requiring  his 
adversary  to  establish  his  case,  because  the  affirmative  lay  on  him, 
or  because  there  was  a  presumption  of  law  against  him,  would,  if 
not  amounting  to  injustice,  at  least  be  productive  of  expense  and 
delay.  In  order  to  prevent  this,  it  has  been  established  as  a  general 

-    (*/) -'.Lifra,  pt.  2,  ch.  2.  Co.  110 ;  and   T.    13    Ed\v.    II.    407,   tit. 

(~)  Plowd.      46.       See    ad    id.     Plowd.       Covenant. 
54-55,  123,  128,  129;  Finch,   Law,  48;  9  (a)  Lofl't,  M.  569. 


250  ADMISSIBILITY   AND    EFFECT    OF    EVIDENCE.  [BOOK   III. 

]  rule  of  evidence  that  the  burden  of  proof  lies  on  the  person  who 

I  wishes  to   support  his  case  by  a  particular  fact  which  lies  more 

peculiarly  within  his  own  knowledge,  or  of  which  he  is  supposed  to 

/   be  cognisant  (/;).     Thus  where,  in  an  action  by  the  assignees  of  a 

bankrupt   for  a  debt  due  to  the  bankrupt's  estate,  the  defendant 

offered  to  set  off  some  cash  notes  issued  by  the  bankrupt,  payable 

to  bearer,  and  bearing  date  before  his  bankruptcy,  it  was  held  that 

the  defendant  was  bound  to  show  that  they  came  into  his  hands 

before  the  bankruptcy  (c) . 

§  275.  4.  This  rule  is  of  very  general  application  :  it  holds  good 
whether  the  proof  of  the  issue  involves  the  proof  of  an  affirmative 
or  of  a  negative,  and  has  even  been  allowed  to  prevail  against 
presumptions  of  law.  But  the  authorities  are  by  no  means  agreed 
as  to  the  extent  to  which  it  ought  to  be  carried.  In  R.  v.  Turner  (d), 
Bayley,  J.,  says,  "  I  have  always  understood  it  to  be  a  general  rule 
that  if  a  negative  averment  be  made  by  one  party,  which  is 
peculiarly  within  the  knowledge  of  the  other,  the  party  within 
whose  knowledge  it  lies,  and  who  asserts  the  affirmative,  is  to 
prove  it,  and  not  he  who  avers  the  negative."  But  in  Elian  \. 
Janson  (e),  Alderson,  B.,  on  this  dictum  being  quoted,  said,  "  I 
doubt,  as  a  general  rule,  whether  those  expressions  are  not  too 
strong.  They  are  right  as  to  the  weight  of  the  evidence,  but  there 
should  be  some  evidence  to  start  it,  in  order  to  cast  the  onus  on 
the  other  side."  And  in  li.  v.  Burdett  (f),  Holroyd,  J.,  states  in 
the  most  explicit  terms  that  the  rule  in  question  "  is  not  allowed  to 
supply  the  want  of  necessary  proof,  whether  direct  or  presumptive, 
against  a  defendant,  of  the  crime  with  which  he  is  charged  ;  but 
when  such  proof  has  been  given,  it  is  a  rule  to  be  applied  in 
considering  the  weight  of  the  evidence  against  him,  whether  direct 
or  presumptive,  when  it  is  unopposed,  unrebutted,  or  not  weakened, 
by  contrary  evidence  which  it  would  be  in  the  defendant's  power  to 
produce,  if  the  fact  directly  or  presumptively  proved  were  not  true." 

§  276.  If  this  be  the  true  .principle,  as  it  probably  is,  there  are 
some  cases  in  the  books  which  seem  to  go  much  beyond  it.  At  the 
head  of  these  stand  various  decisions  on  the  game  laws  (//),  and 

(b)  Ph.  &  Am.  Ev.  829  ;  E.  v.  Burdett,  (c)  Dickson  v.  Evans,  6  T.  R.  57  ;  3  R.  R. 

4  B.  &  A.  95, 140,  per  Holroyd,  J.  ;  Dick-  119. 

607i  v.  Evans,  6  T.  R.  57  ;  3  R.  R.   119,  (d)  5  M.  &  S.  206,  211. 

per  Ashhurst,  J.  ;  Colder  v.  Rutherford,  3  (c)  13  M.  &  W.  655,  662. 

B.  &  B.  302  ;  Sunderland  Marine  Insur-  (/)  4  B.  &  A.  95,  140 ;  22  R.  R.  539. 

ance  Company  v.  Kearney,  16  Q.  B.  925.  (g)  Several   of  them  are  referred  to  in 

It.  v.  Turner,  5  M.  &  S.  206. 
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especially  11.  \.  Tiirncr_(Jt) , — which  was  a  conviction  by  two  justices 
under  the  stat.  o  Ann.  c.  14,  sect.  2  (i),  against  a  carrier,  for  having 
game  in  his  possession  ;  and  where  the  Court  of  King's  Bench  held 
it  sufficient,  if  the  qualifications  in  the  22  &  23  Car.  2,  c.  25,  sect.  3, 
were  negatived  in  the  information  and  adjudication,  although  they 
were  not  negatived  by  the  evidence.  This  decision  was  based 
altogether  on  the  rule  under  consideration,  and  on  the  argument 
ab  inconvenienti,  that  the  defendant  must  know  the  nature  of  his 
qualification  if  lie  bad  one ;  whereas  the  prosecutor  would  be 
"obliged,  if  the  burden  of  proof  were  cast  upon  him,  to  negative  ten 
or  twelve  different  heads  of  qualification  enumerated  in  the  statute, 
—which  the  court  pronounced  to  be  next  to  impossible.  So,  in  The 
Apothecaries  Co.  v.  Bentley  (k), — which  was  an  action  for  a  penalty 
under  the  Apothecaries  Act,  1815,  55  Geo.  3,  c.  94,  for  practising  as 
an  apothecary,  without  having  obtained  the  certificate  required  by 
that  Act, — it  was  held  that  the  omis  probanditiifLk  thp.  dpfpnda.nl  haJ 
obtained  his  certificate,  lay  uponhim.  But  the  principle  of  these 
decisions  is  not  of  universal  application.  This  appears  from  the 
case  of  Doe  d.  Bndyer  v.  Whitehcad  (1), — which  was  an  ejectment 
by  a  landlord  against  a  tenant,  on  an  alleged  forfeiture  by  breach 
of  a  covenant  in  his  lease,  to  insure  against  fire  in  some  office  in  or 
near  London,  in  w7hich  it  was  contended  that  it  lay  on  the  defendant 
to  show  that  he  had  insured,  that  being  a  fact  within  his  peculiar 
knowledge.  The  argument  ab  inconvenienti  was  strongly  urged, — 
viz.,  that  the  plaintiff  could  not  bring  persons  from  every  insurance 
office  in  or  near  London,  to  show  that  no  such  insurance  had  been 
effected  by  the  defendant ;  and  /?.  v.  Turner,  The  Apothecaries  Co. 
v.  Bentley,  and  some  other  cases  of  that  class  were  cited.  But 
Lord  Demnan,  C.  J.,  in  delivering  judgment,  said  (m) :  "  I  do  not 
dispute  the  cases  on  the  game  laws  which  have  been  cited ;  but 
there  the  defendant  is,  in  the  first  instance,  shown  to  have  done  an 
act  which  was  unlawful  unless  he  was  qualified  ;  and  then  the  j 
proof  of  qualification  is  thrown  upon  the  defendant.  Here  the 
plaintiff  relies  on  something  done  or  permitted  by  the  lessee,  and 
takes  upon  himself  the  burden  of  proving  that  fact.  The  proof 
may  be  difficult  where  the  matter  is  peculiarly  within  the  defendant's 
knowledge  ;  but  that  does  not  vary  the  rule  of  law."  And  in  the 

(h)  5  Man.  &  S.  206.  of  exception  or  defence  ;  but  that  the  party 

(i)  This  statute  was  repealed  by  the  1  seeking  to  avail  himself  of  any  such  cer- 

&  2  Will.  4,  c.  32  ;  by  the  42nd  section  of  tificate,    licence,  &c.,  or   other   matter   of 

which,  however,  it  is  declared  and  enacted,  exception   or  defence,   shall   be   bound  to 

that  it  shall  not  be  necessary  in  any  pro-  prove  the  same. 

ceeding  against  any  person  under  that  Act  (k)  Ry.  &  Mood.  159. 

to  negative   by   evidence   any  certificate,  (I)  8  A.  &  E.  571. 

licence,  consent,  authority,  or  other  matter  (m)  Id.  575. 
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same  case,  Littledale,  J.,  said  (n) :  "In  the  cases  cited  as  to  game, 
the  defendant  had  to  bring  himself  within  the  protection  of  the 
statutes ;  and  a  like  observation  applies  to  The  Apothecaries  Co.  v. 
Bentley.  But  here,  where  a  landlord  brings  an  action  to  defeat 
the  estate  granted  to  the  lessee,  the  onus  of  proof  ought  to  lie  on 
the  plaintiff."  And  this  ruling  has  been  upheld  by  subsequent 
cases  (o). 

It  should  be  noticed,  moreover,  that  the  Summary  Jurisdiction 

/Acts  of  1848  and  1879  (11  &  12  Viet.  c.  43,  s.  14,  and  42  &  43  Viet. 

ic.  49,  s.  39,  sub-sect.  2)  dispense,  in  summary  proceedings,  with 

i  proof  by  informants  or  complainants  of  "  any  exemption,  exception, 

proviso,    excuse,    or   qualification "    which  would  be  in  favour  of 

defendants. 

§  277.  It  remains  to  add  that  the  difficulties  attending  the 
application  of  this  principle  to  criminal  charges  have  been  felt 
in  the  United  States  of  America  as  well  as  here,  as  appears  from 
the  case  of  The  Commonwealth  v.  Thurlow  (24  Pick.  374),  which 
was  an  indictment  for  selling  spirituous  liquors  without  licence. 
The  court,  without  deciding  the  general  question,  were  of  opinion 
that  the  prosecutor  was  bound  to  produce  prim  a  facie  evidence, 
that  the  defendant  was  not  licensed,  and  that  no  evidence  of  that 
averment  having  been  given,  the  verdict  ought  to  be  set  aside. 

(n)  Id.  576.  wood  v.   Hart,  2  Jur.  N.  s.  288  ;  Price  v. 

(o)  See  Toleman  v.    Porlbury  (in  Cain.        Woru-ood,  4  H.  &  N.  512. 
Scac. ),    L.  Rep.,  5   Q.    B.    288  ;     Wcdg- 
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§  278.  THE  just  and  reasonable  principle  that  tribunals  should 
look  to  the  meaning  rather  than  to  the  language  of  the  pleadings, 
or  other  statements  of  litigant  parties,  is  not  confined  to  the  burden 
of  proof,  but  extends  to  the  proof  itself.  The  rule  of  law  from  the 

rliest  times  has  been  that  it  is  sufficient  if  the  issues  raised  are 
proved  in  substance  (a).  This  is  in  truth  only  a  branch  of  a  still 
more  general  principle,  which  runs  through  every  rational  system 
of  jurisprudence, — "  Lex  rejicit  superflua  "  (b) ;  "  Superflua  non 
nocent "  (c) ;  "  Utile  per  inutile  non  vitiatur  "  (d). 

§  279.  The  most  obvious  application  of  this  rule  is  in  the  case  of 
averments  and  statements  wholly  immaterial.  All  averments  which 
might  be  expunged  from  the  record,  without  affecting  the  validity 
of  the  pleading  in  which  they  appear,  may  be  disregarded  at  the 
trial ;  for  such  averments  only  encumber  the  record,  and  the  proof 
of  them  would  be  as  irrelevant  as  themselves  (e).  And  there  can 
be  no  doubt  that  the  same  principle  applies  to  allegations  and 
statements  made  otherwise  than  in  formal  pleadings. 


(a)  Litt.   ss.   483,  484,  485;  Co.   Litt. 
227  a,  281  b,  282  a  ;  Hob.  73,  81  ;  2  Kol. 
41-42  ;    Trials  per    Pais,    140,   Ed.  1665 ; 
1  Phill.  Ev.  558,  10th   Ed.  ;  1  Stark.  Er. 
431,    3rd  Ed.  ;    Id.   625,    4th   Ed.      For 
earlier    authorities     see     bk.    1,    pt.    2, 
§  HI,  n.  (g). 

(b)  Jenk.  Cent.  3,  Cas.  72. 

(c)  Jenk.  Cent.  4,    Cas.    74  ;   Cent  8, 
Cas.  41. 

(d)  Co.  Litt.  3  a,  227  a,  379  a  ;  3  Co. 


10  a  ;  10  Co.  110  a  ;  Hob.  171 ;  2  Saund. 
369  ;  1  Stark.  Ev.  432,  3rd  Ed.  ;  Id.  625, 
4th  Ed.  "  Non  sclent,  quse  abundant, 
vitiare  scripturas;"  Dig.  lib.  50,  tit.  17, 
L  94.  "Utile  non  debet  per  inutile 
vitiari:"  Sext.  Decretal,  lib.  5,  tit.  12. 
De  Reg.  Jnr.  Reg.  37. 

(e)  1  Phill.  Ev.  558,  567,  568,  10th  Ed. ; 
1  Stark.  Ev.  432,  3rd  Ed.  ;  Id.  626,  4th 
Ed. 
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§  280.  But  matter  which  need  not  have  been  stated  may  be 
injurious,  or  even  fatal,  when  it  affects  that  which  is  material.  A 
party  may  allege  or  prove  things  which  he  was  not  bound  to  allege 
or  prove,  but  which,  when  alleged  or  proved,  put  his  case  out  of 
court  (/).  Thus  where,  before  the  Common  Law  Procedure  Act, 
1852,  15  &  16  Viet.  c.  76,  s.  64,  a  party,  in  giving  express  colour, 
stated  a  true  title  in  his  adversary  instead  of  a  defective  one,  the 
latter  was  entitled  to  judgment  on  the  pleader's  own  showing  (0). 
It  is  accordingly  a  rule  that  averments,  though  unnecessarily  intro- 
duced, cannot  be  rejected  when  they  operate  by  way  of  description 
or  limitation  of  essentials  (/«).  "Let  an  averment  of  this  kind," 
says  an  eminent  authority  on  evidence  (i),  "be  ever  so  superfluous 
in  its  own  nature,  it  can  never  be  considered  to  be  immaterial  when 
it  constitutes  the  identity  of  that  which  is  material." 

§§  281-283  (k).  This  rule  does  not  merely  absolve  from  proof  of 
irrelevant  matter.  It  has  a  far  more  general  application,  and 
means  that  the  tribunal  by  which  a  cause  is  tried  should  examine 
the  record  or  allegations  of  the  contending  parties,  or  of  their 
advocates,  as  the  case  may  be,  with  a  legal  eye,  in  order  to 
ascertain  the  real  question  raised  between  them.  The  books 
contain  many  instances  of  the  effect  of  this  rule(0-  Thus,  in  an 
action  on  a  bond,  a  plea  of  solvit  ad  diem  is  supported  by  proof  of 
payment  ante  diem  (in)  ;  for  the  payment,  so  as  to  save  the  penalt}*, 
is  the  matter  in  issue.  In  an  action  against  a  tenant  for  waste  in 
cutting  down  a  certain  number  of  trees,  proof  that  the  defendant 
cut  down  a  less  number  maintains  the  issue  («).  Although  in 
actions  on  contracts  the  contract  must  be  correctly  stated,  and 
proved  as  laid,  yet  every  day's  practice  shows  that  in  actions  on 
simple  contract,  as  also  in  actions  of  tort,  the  plaintiff  may  recover 
for  a  less  sum  than  that  claimed  in  the  declaration.  And  in  actions 
of  tort  it  is  generally  sufficient  to  prove  a  substantial  portion  of  the 
trespasses  or  grievances  complained  of. 

§  284.  The  rule  in  question  is  not  confined  to  civil  cases  (o).  It 
is  a  principle  running  through  the  whole  criminal  law  that  it  is 

(/)  1  Edw.  V.,  3  pi.  5  ;  Keilw.  165  b,  in  the  present  edition  by  the  omission  of 

pi.    2  ;  Plowd.  32,  84  ;  Finch,  Law,    65  ;  certain  passages  from  Littleton  and  Coke, 

and  Lush  v.  Russell,  5  Exch.  203.  (I)  For  other  instances,  to  be  found  in 

(g)  Steph.  Plead.  245,  5th  Ed.  the  old   books,    see    2    Rol.    Abr.    681, 

(h)  1   Stark.  b>.  443,  3rd  Ed.  ;  Ph.  &  Evidence  (D). 

Am.  Ev.  853  ;  1  Phill.  Ev.  567,  10th  Ed.  ;  (m)  Ph.  &  Am.  Ev.    846  ;  1  Phill.   Kv. 

Webb  v.  Ross,  5  Jur.  N.  s.  126,  127,  per  559,  10th  Ed. 

Martin,  B.  (»)  Co.  Litt.  282  a  ;  Ph.  &  Am.  Ev.  847. 

(i)  1  Stark.  Ev.  443,  3rd  Ed.  (o)  Co.  Litt.  282  a  ;  Ph.  &  Am.  Ev.  849  : 

(k)  These  sections  have  been  abridged  1  Phill.  Ev.  562,  10th  Ed. 
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sufficient  to  prove  so  much  of  an  indictment  as  charges  the  accused 
with  a  substantive  crime  (p).  And  what  averments  in  an  indict- 
ment are  so  separable  and  divisible  from  the  rest  that  want  of 
proof  of  those  averments  shall  not  vitiate  the  whole,  forms  an 
important  head  of  practice.  For  instance,  on  an  indictment  for 
burglary  and  stealing  goods  in  the  house,  the  averments  of  breaking 
and  stealing  are  divisible,  so  that  if  the  burglary  be  not  proved, 
the  accused  may  be  convicted  of  larceny  (q),  as  he  also  may  on  a 
charge  of  robbery,  where  it  appears  that  the  taking  was  not  with 
violence  (;•)•  And  on  an  indictment  for  murder,  the  accused  may 
be  (and  often  is)  convicted  of  manslaughter ;  for  the  substance  of 
the  offence  charged  is  the  felonious  slaying, — malice  aforethought 
being  only  an  aggravation  (s). 

By  several  modern  statutes,  also,  a  like  principle  has  been 
extended  to  various  offences  not  actually  charged  in  the  indictment. 
Thus,  by  the  Offences  against  the  Person  Act,  1861,  24  &  25  Yict. 
c.  100,  s.  60,  a  person  indicted  for  child  murder  may,  though 
acquitted  of  the  murder,  be  convicted  of  the  misdemeanour  of 
concealing  the  birth  of  the  child  ;  by  the  Criminal  Procedure  Act, 
1851,  14  &  15  Viet.  c.  100,  s.  9,  a  person  charged  with  any  felony 
or  misdemeanour  may  be  found  not  guilty  of  the  felony  or  mis- 
demeanour charged,  but  guilty  of  an  attempt  to  commit  the  same : 
by  the  Larceny  Act,  1861,  24  &  25  Viet.  c.  96,  s.  41,  any  person 
charged  with  robbery  may  be  found  guilty  of  an  assault  with 
intent  to  rob  ;  and  by  s.  72  of  the  same  Act,  any  person  indicted 
for  embezzlement,  or  fraudulent  application  or  disposition,  &c., 
may  be  found  guilty  of  larceny  and  vice  versa. 

§§  285-291  (0-  But  although  the  law  is  thus  liberal  in  looking 
through  mere  form,  in  order  to  see  the  real  substance  of  the 
questions  raised,  a  positive  variance  or  discrepancy  between  a 
pleading  and  the  proof  adduced  in  support  of  it  was  for  a  long  time 
fatal, — a  rule  considered  necessary,  to  prevent  the  opposite  party 
from  being  unfairly  taken  by  surprise,  and  the  whole  system  of 
pleading  converted  into  a  snare.  This  principle,  however  salutary 
in  itself,  was  carried  too  far,  and  the  consequence  was  that  the 
best  causes  were  continually  lost  through  variances  of  the  most 
unimportant  kind. 

(p)  I  Phill.  Ev.  562,  10th  Ed.  ;  S.  v.  (t)  These  sections  have  been  abridged 

Hunt,  2  Camp.  583.  in    the    present    edition    by    abstracting 

(q)  1  Hale,  P.  C.  559.  statutes  instead   of  setting   them   out  at 

(r)  Id.  534,  535  ;  Ha  r man's  case.  length. 
(s)  Bro.  Ab.  Corone,  pi.  221  ;  Co.  Litt. 
:  Gilb.  Ev.  269,  4th  Ed. 
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The  attention  of  the  legislature  was  at  length  turned  to  this  sub- 
ject ;  and  the  present  reformed  system  of  procedure  was  gradually 
led  up  to  by  a  long  series  of  statutes  now,  as  far  as  Criminal 
Law  is  concerned,  standing  greatly  in  need  of  consolidation.  Thus 
by  9  Gep.  4,  c.  15,  power  was  given  to  judges  when  any  variance 
appeared  between  any  matter  in  writing  or  in  print  produced  in 
evidence,  and  the  recital  thereof  upon  the  record  whereon  the  trial 
was  pending,  to  cause  the  record  to  be  forthwith  amended  in  such 
particular ;  the  Common  Law  Procedure  Act,  1852,  15  &  16  Viet, 
c.  76,  s.  222,  empowered  any  judge  sitting  at  nisi  prius  at  all  times 
to  amend  all  defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  should  be  anything  in  writing  to  amend  by  or  not, 
and  whether  the  defect  or  error  should  be  that  of  the  party  applying 
to  amend  or  not ;  and  finally,  by  the  rules  of  the  Supreme  Court  (a) , 
"  the  court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow 
either  party  to  alter  his  statement  of  claim,  or  defence,  or  reply,  or 
may  order  to  be  struck  out  or  amended  any  matter  in  such  state- 
ments respectively  which  may  be  scandalous,  or  which  may  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action,  and  all 
such  amendments  shall  be  made  as  may  be  necessary  for  the 
purpose  of  determining  the  real  questions  or  question  in  controversy 
between  the  parties." 

The  repealed  (x)  9  Geo.  4,  c.  15,  extended  to  trials  for  misde- 
meanours, but  the  Common  Law  Procedure  Acts  and  the  Judicature 
Acts  are  restricted  to  civil  cases.  Amendment  in  criminal  cases 
generally  is  provided  for  by  the  Criminal  Procedure  Acts,  1848  and 
1851,  11  &  12  Viet.  c.  46,  s.  4,  and  14  &  15  Viet.  c.  100,  s.  1,  and 
(as  to  Quarter  Sessions)  by  the  Quarter  Sessions  Act,  1849,  12  &  13 
Viet.  c.  45,  s.  10.  The  first  of  these  Acts  empowers  any  court  of 
oyer  and  terminer  and  general  gaol  delivery,  if  such  court  shall  see 
fit  so  to  do,  to  cause  the  indictment  or  information  for  any  offence 
whatever,  when  any  variance  or  variances  shall  appear  between  any 
matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital 
or  setting  forth  thereof  in  the  indictment  or  information  whereon 
the  trial  is  pending,  to  be  forthwith  amended  accordingly  ;  and  the 
second  applies  the  first  to  Quarter  Sessions.  A  far  greater  alteration 
has  been  effected  by  the  third — the  Act  of  1851.  This  statute 
enacts,  in  its  first  section,  that  whenever  on  the  trial  of  any  indict- 
ment, there  shall  appear  to  be  any  variance  between  the  statement 
therein  and  the  evidence  offered  in  proof  thereof,  in  the  name  of 
any  place  or  person  therein  stated  to  be  the  owner  of  any  property, 

(«)  E.  S.  C.  Ord.  XXVII.  Rule  1.  (or)  By  the  Statute  Law  Revision  Act, 

1890. 
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which  shall  form  the  subject  of  any  offence  charged  therein,  or  of 
any  person  therein  stated  to  be  injured  by  the  commission  of  such 
offence,  or  of  any  matter  or  in  the  ownership  of  any  property  named 
or  described  therein,  the  court  before  which  the  trial  shall  be  had 
may,  if  it  shall  consider  such  variance  not  material  to  the  merits  of 
the  case,  and  that  the  defendant  cannot  be  prejudiced  thereby  in 
his  defence  on  such  merits,  order  such  indictment  to  be  amended, 
according  to  the  proof. 


B.E.  17 
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PAET   II. 
THE  SECONDABY  KULES  OF  EVIDENCE. 

§  292.  THE  SECONDAKY  rules  of  evidence,  as  has  been  already 
stated,  are  those  rules  which  relate  to  the  modus  probandi,  or  mode 
of  proving  the  matters  that  require  proof  (a),  and  for  the  most  part 
only  affect  evidence  in  causa  (b}.  The  fundamental  principle  of  the 
common  law  on  this  subject  is,  that  THE  BEST  EVIDENCE  MUST  BE 
GIVEN, — a  maxim  the  general  meaning  of  which  has  been  explained 
in  a  former  part  of  this  work  (c).  In  certain  cases,  however, 
peculiar  forms  of  proof  are  either  prescribed  or  authorised  by 
statute.  We  propose  to  treat  the  whole  matter  in  the  following 
order  :— - 

1.  Direct  and  circumstantial  evidence. 

2.  Presumptive  evidence,  presumptions,  and  fictions  of  law. 

3.  Primary  and  secondary  evidence. 

4.  Derivative  evidence  in  general. 

5.  Evidence  supplied  by  the  acts  of  third  parties. 

6.  Opinion  evidence. 

7.  Self -regarding  evidence. 

8.  Evidence  rejected  on  grounds  of  public  policy. 

9.  Authority  of  res  judicata. 

10.  Quantity  of  evidence  required. 

(a)  SuprA,  §  249.  (c)  Bk.  1,  pt.  1,  §§  87  et  seq. 

(b)  Bk.  1,  pt.  1,  §    6. 
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§  293.  ALL  judicial  evidence  is  either  direct  or  circumstantial. 
By  ''direct  evidence  "  is  meant  when  the  principal  fact,  or  factum 
probandum,  is  attested  directly  by  witnesses,  things,  or  documents. 
To  all  other  forms  the  term  "  circumstantial  evidence  "  is  applied  ; 
which  may  be  defined,  that  modification  of  indirect  evidence, 
whether  by  witnesses,  things,  or  documents,  which  the  law  deems 
sufficiently  proximate  to  a  principal  fact  or  factum  probandum  to 
be  receivable  as  evidentiary  of  it  (a).  And  this  also  is  of  two  kinds, 


(a)  As  to  circumstantial  evidence  gene- 
rally, see  "\Villsou  Circumstantial  Evidence, 
4th  ed.  1862,  by  A.  Wills,  now  Mr.  Justice 
Wills,  son  of  the  Author. 

The  following  passage  from  Macaulay's 
Essay  on  Warren  Hastings,  as  a  solution 
in  the  affirmative  of  the  long  vexed  and 
still  undecided  question  whether  Sir  Philip 
Francis  was  or  was  not  the  author  of 
the  letters  of  Junius,  well  illustrates  the 
meaning  of  circumstantial  evidence  : — 

"  The  ablest  of  the  new  Councillors  was 
beyond  all  doubt  Philip  Francis.  It  is 
scarcely  possible  to  mention  this  eminent 
man  without  ad  verting  for  a  moment  to  the 
question  which  his  name  at  once  suggests 
to  every  mind.  Was  he  the  author  of 
the  letters  of  Junius  ?  Our  own  firm 
belief  is  that  he  was.  The  evidence  is  we 
think  such  as  would  support  a  verdict  in 
a  civil,  nay,  in  a  criminal  proceeding.  The 
handwriting  of  Junius  is  the  very  peculiar 
handwriting  of  Francis,  slightly  disguised. 
As  to  the  position,  pursuits,  and  connec- 
tions of  Junius,  the  following  are  the  most 
important  facts  which  can  be  considered 
as  clearly  proved  ;  first  that  he  was 
acquainted  with  the  technical  forms  of  the 
Secretary  of  State's  Office  ;  secondly,  that 
he  was  intimately  acquainted  with  the 


business  of  the  War  Office  ;  thirdly,  that  he 
during  the  year  1770  attended  debates  in 
the  House  of  Lords,  and  took  notes  of 
speeches,  particularly  of  the  speeches  of 
Lord  Chatham  ;  fourthly,  that  he  bitterly 
resented  the  appointment  of  Mr.  Chamier 
to  the  place  of  Deputy  Secretary  at  War  ; 
fifthly,  that  he  was  bound  by  some  strong 
tie  to  the  first  Lord  Holland.  Now, 
Franr is  passed  some  years  in  the  Secretary 
of  State's  Office.  He  was  subsequently 
chief  clerk  of  the  War  Office.  He  repeatedly 
mentioned  that  he  had  himself,  in  1770, 
heard  speeches  of  Lord  Chatham,  and  some 
of  these  speeches  were  actually  printed 
from  his  notes.  He  resigned  his  clerkship 
at  the  War  Office  from  resentment  at  the 
appointment  of  Mr.  Chamier.  It  was  by 
Lord  Holland  that  he  was  first  introduced 
into  the  public  service.  Now,  here  are 
five  marks  all  of  which  ought  to  be  found  in 
Junius.  They  are  all  five  found  in  Francis. 
We  do  not  believe  that  more  than  two  of 
them  can  be  found  in  any  other  person 
whatever.  If  this  argument  does  not  settle 
the  question,  there  is  an  end  of  all  reasoning 
on  circumstantial  evidence." — Macaulay's 
Essays,  3rd  vol.,  Review  of  Gleig's  "  Warren 
Hastings,"  1841.  See  further  as  to  the 
authorship  by  Francis,  Mr.  Leslie  Stephen's 
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conclusive  and  presumptive:  "conclusive,"  when  the  connection 
between  the  principal  and  evidentiary  facts — the  factum  probandum 
and  factum  probans — is  a  necessary  consequence  of  the  laws  of 
nature  ;  as  where,  if  necessary,  the  accused  shows  that,  at  the 
moment  of  crime,  he  was  at  another  place,  &c. ;  "  presumptive," 
when  the  inference  of  the  principal  fact  from  the  evidentiary  is 
only  probable,  whatever  be  the  degree  of  persuasion  which  it  may 
generate  (b). 

§  294.  As  regards  admissibility,  direct  and  circumstantial  evidence 
stand,  generally  speaking,  on  the  same  footing.  It  might  at  first 
sight  be  imagined  that  the  latter,  especially  when  in  a  presumptive 
shape,  is  inferior  or  secondary  to  the  former,  and  that,  by  analogy 
to  the  principle  which  excludes  second-hand  and  postpones  secondary 
evidence  (c),  it  ought  to  be  rejected,  at  least  when  direct  evidence 
can  be  procured.  The  law  is,  however,  otherwise,  and  a  little 
reflection  will  show  the  difference  between  the  cases.  Second-hand 
and  secondary  evidence  are  rejected,  because  they  derive  their  force 
from  something  kept  back,  the  non-production  of  which  affords  a 
presumption  that  it  would,  if  produced,  make  against  the  party 
by  whom  it  is  withheld.  But  circumstantial  evidence,  whether 
conclusive  or  presumptive,  is  as  original  in  its  nature  as  direct 
evidence :  they  are  distinct  modes  of  proof,  acting,  as  it  were,  in 
parallel  lines,  wholly  independent  of  each  other.  Suppose  an 
indictment  against  A.  for  the  murder  of  B.,  the  apparent  cause  of 
death  being  a  wound  given  with  a  sword.  If  C.  saw  A.  kill  B.  with 
a  sword,  his  evidence  of  the  fact  would  be  direct.  If,  on  the  other 
hand,  a  short  time  before  the  murder,  D.  saw  A.  walking  with  a 
drawn  sword  towards  the  spot  where  the  body  was  found,  and  after 
the  lapse  of  a  time  long  enough  to  allow  the  murder  to  be  committed, 

article    upon  him   in   the   Dictionary   of  the  work  of  a  journalist  quite  unsuspected 

National  Biography,  and  the  confirmation  of  of  the   authorship,  and   amply  furnished 

the  handwriting  resemblance  by  Twisle-  with  information  by  one  of  the  suspected 

ton's  two  volumes  in  1871  ;  but  amongst  persons,  or  several  of  them  acting  in  concert, 

the  numerous  possible  Juniuses  dealt  with  But  whatever  may  be  the  solution  of  the 

in  the  introduction  to  the  principal  edition  mystery,  it  is   submitted  that  the  above 

of  1814.  printed  by  "G.    "NVoodfall,"  for  confident  view  of  Macaulay  was  a  wrong 

Kivingtons,  Longmans,  Murray,  and  others,  one,    and    that   the    theory   that   Francis 

Francis  is  not  one.  was  Junius  must  now  be  given  up.     See 

The  late  Mr.  A.  Hay  ward,  Q.C.,  in  his  especially,  amongst  the  many  articles  by 

very  full   article   (tit.    "Junius")   in   the  Mr.  Fraser  Rae  on  the  controversy  to  The 

Encyclopaedia     Britannica     (1880)     states  Athenaeum  in  1888-1892,  and  1894-1898, 

that    "the    authorship     of    the     letters  his  article  of  4th  May,  1895,  headed  "  Who 

remains    a    mystery,     and    slat    nominis  was  Junius ?  Exit  Frnm-ix." 

umbra  is  still  the  befitting  motto  for  the  (b)  Introd.  pt.  1,  §  27. 

title-page."  (c)  See  infrii,  cc.  4  &  3. 

It  may  possibly  be  that  the  letters  were 
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saw  him  returning  with  the  sword  bloody,  these  circumstances  are 
wholly  independent  of  the  evidence  of  C., — they  derive  no  force 
whatever  from  it, — and,  coupled  with  others  of  a  like  nature,  might 
generate  quite  as  strong  a  persuasion  of  guilt.  Besides,  the  rule 
that  facts  are  provable  by  circumstances  as  well  as  by  direct 
testimony,  has  a  considerable  effect  in  preventing  guilty  or  dis- 
honest parties  from  tampering,  or  making  away  with  witnesses  and 
other  instruments  of  evidence,  which  they  would  be  more  likely  to 
do,  if  they  knew  that  the  only  evidence  which  the  law  would  receive 
against  them  was  contained  in  a  few  easily  ascertained  depositories. 
Still,  the  non-production  of  direct  evidence  which  it  is  in  the  power 
of  a  party  to  produce,  is  matter  of  observation  to  a  jury  (rf),  as 
indeed  is  the  suppression  of  any  sort  of  proof.  And  here  it  is 
essential  to  observe,  that  the  process  of  reasoning  evidencing  any 
fact,  principal  or  subalternate,  may  be  more  or  less  complex,  longer 
or  shorter.  The  inference  may  be  drawn  from  one  evidentiary 
fact,  or  from  a  combination — usually,  although  perhaps  not  very 
accurately,  termed  a  chain  (e) — of  evidentiary  facts  (/).  Again,  the 
facts  from  which  the  inference  is  drawn  may  be  either  themselves 
proved  to  the  satisfaction  of  the  tribunal,  or  they  may  be  merely 
consequences,  necessary  or  probable  as  the  case  may  be,  of  other 
facts  thus  proved  (g). 

§  295.  Direct  and  presumptive  evidence  (using  the  words  in 
their  technical  sense)  being,  as  has  been  shown,  distinct  modes 
of  proof,  have  each  their  peculiar  advantages  and  characteristic 
dangers.  Abstractedly  speaking,  presumptive  evidence  is  inferior 
to  direct  evidence,  seeing  that  it  is  in  truth  only  a  substitute  for  it, 
and  an  indirect  mode  of  proving  that  which  otherwise  might  not 
be  provable  at  all  (/*).  Hence  a  given  portion  of  credible  direct 
evidence  must  ever  be  superior  to  an  equal  portion  of  credible 
presumptive  evidence  of  the  same  fact.  But  in  practice  it  is  from 
the  nature  of  things  impossible,  except  in  a  few  rare  and  peculiar 
9,  to  obtain  more  than  a  very  limited  portion  of  direct  evidence 
as  to  any  fact,  especially  any  fact  of  a  criminal  kind  ;  and  with  the 


(d)  I  Stark.  Ev.  578,  3rd  Ed.  ;  Id.  874, 
4th  Ed.  ;  2  Ev.  Poth.  340  ;  3  Benth.  Jud. 
Ev.  230. 

(e)  "It  has  been  said  that  circumstan- 
tial evidence  is  to  be  considered  as  a  chain, 
and  each  piece  of  evidence  as  a  link  in  the 
chain  ;  but  that  is  not  so,  for  then,  if  one 
link  broke,  the  chain  would  fall.     It  is 
more  like  the  case  of  a  rope  comi»osed  of 
several  cords.      One  strand  of  the  cord 


might  be  insufficient  to  sustain  the  weight, 
but  three  stranded  together  may  be  quite 
of  sufficient  strength. "  Per  Pollock,  C.  B.  ; 
in  Reg.  v.  Exall,  4  F.  &  F.  922.  929. 

(/)  3  Benth.  Jnd.  Ev.  223. 

(g)  2  Ev.  Poth.  332 ;  3  Benth.  Jud. 
Ev.  3. 

(A)  Gilb.  Ev.  157,  4th  Ed.  ;  K.  v.  Bur- 
dett,  4  B.  &  A.  95,  123  ;  Theory  of  Pre- 
sumptive Proof,  p.  55. 
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probative  force  of  such  a  limited  portion  of  direct  evidence,  that  of 
a  chain  of  evidentiary  facts  forming  a  body  of  presumptive  proof 
may  well  bear  comparison.  When  proof  is  direct,  as  for  instance, 
where  it  consists  of  the  positive  testimony  of  one  or  two  witnesses, 
the  matters  proved  are  more  proximate  to  the  issue,  or,  to  speak 
correctly,  are  identical  with  the  physical  facts  of  it,  and  consequently 
leave  but  two  chances  of  error, — namely,  those  which  arise  from 
mistake  or  mendacity  on  the  part  of  the  witnesses;  Mhile  in  all 
cases  of  merely  presumptive  evidence,  however  long  and  apparently 
complete  the  chain,  there  is  a  third, — namely,  that  the  inference 
from  the  facts  proved  may  be  fallacious  (i).  Besides,  there  is  an 
anxiety  felt  for  the  detection  of  crimes,  particularly  such  as  are 
very  heinous  or  peculiar  in  their  circumstances,  which  often  leads 
witnesses  to  mistake  or  exaggerate  facts,  and  tribunals  to  draw  rash 
inferences ;  and  there  is  also  natural  to  the  human  mind  a  tendency 
to  suppose  greater  order  and  conformity  in  things  than  really  exists, 
and  likewise  a  sort  of  pride  or  vanity  in  drawing  conclusions  from 
a  number  of  isolated  facts  which  is  apt  to  deceive  the  judgment  (k). 
Sometimes,  also,  hasty  and  erroneous  conclusions,  in  such  cases, 
are  traceable  to  indolence  or  an  aversion  to  the  patient  and  accurate 
consideration  of  minute  and  ever-varying  particulars  (/).  Accord- 
ingly, the  true  meaning  of  the  expressions  in  our  books,  that  all 
presumptive  evidence  of  felony  should  be  warily  pressed,  admitted 
cautiously,  &c.,  is  not  that  such  evidence  is  incapable  of  producing 
a  degree  of  assurance  equal  to  that  derivable  from  direct  testimony ; 
but  that  tribunals  should,  in  dealing  with  presumptive  evidence, 
be  upon  their  guard  against  the  peculiar  dangers  just  described. 
Such  are  its  disadvantages.  But  then,  on  the  other  hand,  a  chain 
of  presumptive  evidence  has  some  decided  advantages  over  the 
direct  testimony  of  a  limited  number  of  witnesses.  These  are  thus 
clearly  stated  by  Bentham  (m).  "  1.  By  including  in  its  composition 
a  portion  of  circumstantial  evidence,  the  aggregate  mass  on  either 
side  is,  if  mendacious,  the  more  exposed  to  be  disproved.  Every 
false  allegation  being  liable  to  be  disproved  by  any  such  notoriously 
true  fact  as  it  is  incompatible  with,  the  greater  the  number  of  such 
distinct  false  facts,  the  more  the  aggregate  mass  of  them  is  exposed 
to  be  disproved  ;  for  it  is  the  property  of  a  mass  of  circumstantial 
evidence,  in  proportion  to  the  extent  of  it,  to  bring  a  more  and 

(i)  3  Benth.  Jud.  Ev.  249  ;  Ph.  &  Am.  Ev.   207.      See  further,  infra,  §  3,  sub- 

Ev.    459  ;   Bonnier,    Traite   des   Preuvcs,  sect.  2. 

§  637.  (I)  Bun-ill,  C'irc.  Ev.  207. 

(k)  Bacon,  Nov.  Organ.  Aphor.  45;  11.  (m)  3   Benth.   Jud.    Ev.   2f.l--!,VJ.      S,-r 

v.  Hodge,  2  Lew.  C.  C.  227,  per  Alderson,  also    Paley's    Moral    Philosophy,    l>k.    ti, 

B.  ;  Ph.   &  Am.  Ev.  459  ;  Burrill,  Circ.  ch.  9. 


PART   II.]  MODE    OF    PROOF. 

more  extensive  assemblage  of  facts  under  the  cognisance  of  the 
judge.  2.  Of  that  additional  mass  of  facts,  thus  apt  to  be  brought 
upon  the  carpet  by  circumstantial  evidence,  parts,  more  or  less 
considerable  in  number,  will  have  been  brought  forward  by  so 
many  different  deposing  witnesses.  But  the  greater  the  number  of 
deposing  witnesses,  the  more  seldom  will  it  happen  that  any  such 
concert,  and  that  a  successful  one,  has  been  produced  as  is  neces- 
sary to  give  effect  to  a  plan  of  mendacious  testimony,  in  the 
execution  of  which,  in  the  character  of  deposing  witnesses,  divers 
individuals  are  concerned.  3.  When,  for  giving  effect  to  a  plan  of 
mendacious  deception,  direct  testimony  is  of  itself,  and  without  any 
aid  from  circumstantial  evidence,  regarded  as  sufficient,  the  prin- 
cipal contriver  sees  before  him  a  comparatively  extensive  circle, 
within  which  he  may  expect  to  find  a  mendacious  witness,  or  an 
assortment  of  mendacious  witnesses,  sufficient  to  his  purpose.  But 
where  to  the  success  of  the  plan,  the  fabrication  or  destruction  of 
an  article  of  circumstantial  evidence  is  necessary,  the  extent  of  his 
field  of  choice  may  in  this  way  find  itself  obstructed  by  obstacles 
not  to  be  surmounted." 

Lest  too  much  reliance  should  be  placed  on  these  considerations, 
it  is  important  to  observe  that  circumstantial  evidence  does  not 
always  consist  either  of  a  large  number  of  circumstances,  or  of 
circumstances  attested  by  a  large  number  of  witnesses ;  and  also 
that  the  more  trifling  any  circumstance  is  in  itself,  the  greater  is 
the  probability  of  its  being  inaccurately  observed  and  erroneously 
remembered  (n).  But  after  every  deduction  made,  it  is  impossible 
to  deny  that  a  conclusion,  drawn  from  a  process  of  well-conducted 
reasoning  on  a  mass  of  evidence  purely  presumptive,  may  be  quite 
as  convincing,  and  in  some  cases  far  more  convincing,  than  one 
arising  from  a  limited  portion  of  direct  testimony  (o). 

(n)  19  How.  St.  Tr.  74,  11.  per  Mounteney,  B.  ;  Paley's  Moral  Philo- 

(o)  1  East,  P.  C.  223  ;  Annesley  v.   The       sopby,  bk.  6,  ch.  9. 
Earl  of  Anglcsea,  17  How.  St.  Tr.  1430, 
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§  296.  THE  nature  and  admissibility  both  of  direct  and  presump- 
tive evidence  having  been  considered  in  the  preceding  chapter,  we 
proceed  in  the  present  to  examine  the  latter  more  in  detail,  together 
with  the  kindred  subjects  of  presumptions  and  fictions  of  law. 

§  297.  The  elements,  or  links,  which  compose  a  chain  of  pre- 
sumptive proof,  are  certain  moral  and  physical  coincidences,  which 
individually  indicate  the  principal  fact ;  and  the  probative  force  of 
the  whole  depends  on  the  number,  weight,  independence,  and 
consistency  of  those  elementary  circumstances. 

A  number  of  circumstances,  each  individually  very  slight,  may 
so  tally  with  and  confirm  each  other  as  to  leave  no  room  for  doubt 
of  the  fact  which  they  tend  to  establish.  "  Infirmiora  [argumenta] 
congreganda  sunt.  .  .  .  Singula  levia  sunt,  et  communia  :  universa 
vero  nocent,  etiamsi  non  ut  fulmine,  tamen  ut  grandine "  (a). 
Not  to  speak  of  greater  numbers,  even  two  articles  of  circumstantial 
evidence,  though  each  taken  by  itself  weigh  but  as  a  feather,  join 
them  together,  you  will  find  them  pressing  on  a  delinquent  with 
the  weight  of  a  mill-stone  (b).  Thus,  on  an  indictment  for  uttering 
a  bank-note,  knowing  it  to  be  counterfeit,  proof  that  the  accused 
uttered  a  counterfeit  note  amounts  to  nothing  or  next  to  nothing ; 
any  person  might  innocently  have  a  counterfeit  note  in  his 
possession,  and  offer  it  in  payment.  But  suppose  further  proof 
to  be  adduced  that,  shortly  before  the  transaction  in  question, 
he  had  in  another  place,  and  to  another  person,  offered  in  payment 
another  counterfeit  note  of  the  same  manufacture,  the  presumption 
of  guilty  knowledge  becomes  strong  (c1).  And  the  same  principle 


(a)  Quint.  Inst.  Orat.  lib.  5,  c.  12. 
(6)  3  Benth.  Jud.  Ev.  242. 


(c)  R.  v.  Wylie,  or  Whiley,  1  N.  R.  92  ; 
2  Leach,  C.  L.  983  ;  R.  v.  Ball,  1  Camph. 
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•would  apply  in  any  other  case  where  it  had  been  proved  that  the 
prisoner  ha'd  done  the  act  charged,  and  the  only  remaining  question 
was  whether,  at  the  time  he  did  it,  he  had  a  guilty  knowledge  of  the 
quality  of  his  act  (d). 

§  298.  It  is,  however,  of  the  utmost  importance  to  bear  in  mind, 
first,  that  if  all  the  circumstances  proved  arise  from  one  source, 
they  are  not  independent  of  each  other ;  and  that  an  increase  in  the 
number  of  the  circumstances  will  not  in  such  a  case  increase  the 
probability  of  the  hypothesis  (e)  ;  secondly,  that  where  a  number 
of  independent  circumstances  point  to  the  same  conclusion,  the 
probability  of  the  justness  of  that  conclusion  is.  not  the  sum  of  the 
simple  probabilities  of  those  circumstances,  but  the  compound 
result  of  them  (/) ;  and  lastly,  that  the  circumstances  composing 
the  chain  must  all  be  consistent  with  each  other, — a  principle 
obvious  in  itself,  and  which  will  be  further  illustrated  hereafter  (g). 

§  299.  The  term  "  presumption,"  in  its  largest  and  most  compre- 
hensive signification,  may  be  defined  to  be  an  inference,  affirmative 
or  disaffirmative  of  the  truth  or  falsehood  of  a  doubtful  fact  or 
proposition,  drawn  by  a  process  of  probable  reasoning  from  some- 
thing proved  or  taken  for  granted  (/<).  It  is,  however,  rarely 
employed  in  jurisprudence  in  this  extended  sense.  Like  "  pre- 
sumptive evidence"  (i),  it  has  there  obtained  a  restricted  legal 
signification,  and  is  used  to  designate  an  inference,  affirmative  or 
disaffirmative  of  the  existence  of  some  fact,  drawn  by  a  judicial 

324  ;  10  R.  R.   695  ;  R.  v.  Green,  3  Car.  Obligations,  part  4,  ch.  3,  sect.  2,  §  839. 

i:  K.  209.     See  also  A',  v.  Jan-ia,  1  Dearsl.  See  also  Bonnier,  Traite  ties  Preuves,  §  635. 

C.  C.  552,  and  E.  \.  Foster,  Id.  456.  "  A  presumption  of  any  fact  is,  properly, 

(d)  R.  v.  Francis,  L.  Rep.,  2  C.  C.  128,  an  inferring  of  that  fact  from  other  facts 
131  ;  43  L.  J.,  M.  C.  97,  100.  that  are  known  ;  it  is  an  act  of  reasoning  ; 

(e)  Beccaria,    Dei  Delitti  e  delle  Pene,  and   much   of   human  knowledge   on    all 
§  7  ;  1  Stark.  Ev.  567,  3rd  Ed.  ;  Id.  851,  subjects  is  derived  from  this  source.  .  .   . 
4th  Ed.  In  matters  that  regard  the    conduct   of 

(/)  1  Stark.  Ev.  568,  3rd  Ed.  ;  Id.  853,  men,  the  certainty  of  mathematical   de- 

4th  Ed.  ;  2  Ev.  Poth.  342.  monstration    cannot    be    required   or   ex- 

(g)  Infra,  §  3,  sub-sect.  2.  pected."      Per  Abbot,   C.   J.,    in  X.    v. 

(h)  "  PriKSUinptio  nihil  est  aliud,  quam  Burdett,  4  B.   &:  A.   95 ;  22   R,    R.    539. 

argumentum  verisimile,    communi   sensu  "Where   the    existence    of  one    fact    so 

perceptum  ex  eo,  quod  plerumque  fit,  aut  necessarily    and    absolutely    induces    the 

fieri  intelligitur."     Mattha.-us  de  Crimin.  supposition   of  another  that   if  the    one 

ad  lib.  43  Dig.  tit.   15,  c.  6,  11.  1.     "  On  is   true,   the   other  cannot   be  false,    the 

peut  detiner  la  presomption,  tin  jugement  term  ' presumption' cannot  be  legitimately 

que  la  loi  ou  I'liomme  porte  sur  la  verite  applied"     2    Ev.    Poth.    329.     See   also 

d'une   chose,    par   une   consequence   tiree  Locke  on  the  Human  Understanding,  bk.  4, 

d'une  aut  re  chose.     Ces  consequences  sont  ch.  14,  §  4. 

fondees  sur  ce  qui  arrive  communement  (i)  See  Introd.  pt.  1,  §  27,  and  supra, 

et  ordinairement."     Pothier,    Traite    des  §  293. 
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tribunal,  by  a  process  of  probable  reasoning  from  some  matter  of 
fact,  either  judicially  noticed,  or  admitted,  or  established  by  legal 
evidence  to  the  satisfaction  of  the  tribunal  (k). 

§  300.  But  the  English  term  "presumption,"  as  well  as  the 
Latin  "praesumptio,"  has  been  used  by  jurists  and  lawyers  in 
several  different  senses.  An  attentive  examination  of  the  subject 
will  detect  at  least  seven :  1.  The  original  or  primary  sense  stated 
in  the  preceding  article.  2.  The  strict  legal  sense  there  explained. 
3.  A  generic  term  including  every  sort  of  rebuttable  presumption, 
i.e.,  rebuttable  presumptions  of  law,  strong  presumptions  of  fact, 
mixed  presumptions,  or  masses  of  evidence,  direct  or  presumptive, 
which  shift  the  burden  of  proof  to  the  opposite  party.  It  is  only 
in  this  sense  that  the  well-known  maxim,  "  Stabitur  praesumptioni 
donee  probetur  in  contrarium,"  holds  good.  And  here  it  will  be 
necessary  to  advert  to  the  language  of  L.  C.  B.  Gilbert  (/),  who 
says  that  presumption  is  defined  by  the  civilians,  "  Conjectura 
ex  certo  signo  proveniens,  quae  alio  (non)  adducto  pro  veritate 
habetur."  This  is  far  from  correct.  The  above  definition  seems 
to  be  taken  from  a  somewhat  similar  one  given  by  Alciatus  and 
Menochius,  of  presumptions  of  law  (m) ;  but  it  is  wholly  inapplicable 
either  to  praesumptiones  juris  et  de  jure, — whose  very  nature  is  to 
exclude  all  proof  against  what  they  assume  as  true, — or  to  those 
presumptions  of  fact  which  are  too  slight  to  shift  the  burden  of 
proof.  4.  A  generic  term  applicable  to  certain  as  well  as  to 
contingent  inferences  (ti).  5.  On  the  other  hand,  the  word  "pre- 
sumption" has  ever  been  restricted  to  the  sense  of  inrbnttable 
presumption  (o).  6.  The  popular  sense  of  presumptuousness, 
arrogance,  blind  adventurous  confidence,  or  unwarrantable  as- 
sumption (2)).  1.  The  Latin  "  praesumptio  "  had,  at  one  time  at 
least,  another  signification.  In  the  Leges  Hen.  1,  10,  §  1,  we  find 
the  expression  "  Praesurnpcio  terre  vel  pecunie  regis ;  "  where 
"  praesumptio  "  is  used  in  the  sense  of  "  invasio,"  "  intrusio,"  or 

(k)  See  Domat.  Lois  Civiles,  part  1,  liv.  186,  2nd  Ed.  ;  Branch,  Max.  p.  107,  5th 

3,  tit.  6,  Preamb.   &  §  4  ;   2   Ev.    Poth.  Ed.  ;  and  Halkerston's  Max.  p.  79. 

332.  (P)  Doct.  &  Stud.  c.  26  ;  Litt.  R.  327  ; 

(1)  Gilb.  Evid.  156,  157,  4th  Ed.  Hargr.   Co.    Litt.   155  b,    n.     The   Latin 

(m)  Alciat,    de    Praes.    pars    3,    n.     1  ;  "pnesumptio "  is  frequently  used  in  this. 

Menoch.  de  Piws.  lib.  1,  qusest.  8,  n.  1.  sense  by  Bracton  (see  fol.  1  b,  §§  7  and 

(n)  Menoch.  de  Praes.  lib.  1,  qurest.  3  ;  &  8  ;  6  a,  §  o  ;  221  b,  §  2)  :  as  also  by  the 

qusest.  7,  nn.  2  &  3  ;  Tititis,  Jus  Privat.  lib.  civilians  and  canonists  ;  Masrard.  dc  1'roli. 

2,  c.  11,  §  14,  &c.  ;  3  Stark.  Ev.  927,  3rd  qusest.  10,  nn.  1,  5,  &  6  ;  Alciat.  dc  I'm-s. 

Ed.  pars  2,  n.  1,  &c.     See  also  the  form  of  the 

(o)  Grounds  and  Rudiments  of  Law,  p.  commission  of  the  peace,  Dalt.   Countr. 

Just.  16,  18  ;  Archb.  Justice  of  the  Peace. 
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"  usurpatio"  (q).  Some  others  will  be  found  in  Mascard.  de 
Prob.  qufest.  10 ;  and  Miiller's  note  (a)  to  Struvius  Syntag.  Jur.  Civ. 
Exercit.  28,  §  xv.  The  confusion  necessarily  consequent  on  so 
many  meanings  for  the  same  word,  joined  to  the  great  importance 
and  natural  difficulty  of  the  subject  of  judicial  presumptions,  fully 
justify  Alciatus  (r)  in  speaking  of  it  as  "  Materia  valde  utilis  et 
quotidiami  in  practica,  sed  confusa,  inextricabilis  fere." 

§  301.  Before  proceeding  farther,  it  seems  advisable  to  advert  to 
certain  expressions,  used  by  the  Chilians  and  canonists  to  indicate 
different  kinds  of  proof,  and  the  degrees  of  conviction  resulting  from 
them,  which,  although  in  a  great  degree  obsolete,  are  not  undeserv- 
ing of  notice.  These  are,  " argumentum,"  "indicium,"  "  signum," 
"  conjectura,"  "  suspicio,"  and  "  adminiculum."  The  term  "  argu- 
mentum" included  every  species  of  inference  from  indirect  evidence, 
whether  conclusive  or  presumptive  (s).  "Indicium" — "indice" 
in  the  French  law — answers  to  that  form  of  circumstantial  evidence 
in  ours  where  the  inference  is  only  presumptive,  and  was  used  to 
designate  the  fact  giving  rise  to  the  inference,  rather  than  the 
inference  itself.  Under  this  head  were  ranked  the  recent  possession 
of  stolen  goods,  vicinity  to  the  scene  of  crime,  sudden  change  of 
life  or  circumstances,  &c.  (t).  By  "signum"  was  meant  indirect 
evidence  coming  under  the  cognisance  of  the  senses  ;  such  as  stains 
of  blood  on  the  person  of  a  suspected  murderer,  indications  of  terror 
on  being  charged  with  an  offence,  &c.  («)•  "  Conjectura  "  and  "  sus- 
picio "  were  not  so  much  modes  of  proof  as  expressions  denoting 
the  strength  of  the  persuasion  generated  in  the  mind  by  evidence. 
The  former  is  well  defined,  "  Eationabile  vestigium  latentis  veritatis, 
unde  nascitur  opinio  sapientis  "  (x) ;  or  a  slight  degree  of  credence, 
caused  by  evidence  too  weak  or  too  remote  to  produce  belief,  or 
even  suspicion.  It  is  only  in  the  character  of  "  indicative"  evidence 
that  this  has  any  place  in  English  law  (y).  "Suspicio"  is  a 
stronger  term, — "  Passio  animi  aliquid  firmiter  non  eligentis"  (z). 
£..'/..  A.  B.  is  found  murdered ;  and  C.  D.,  a  man  of  bad  character, 
is  known  to  have  had  an  interest  in  his  death  :  this  might  give  rise 
to  a  conjecture  that  he  was  the  murderer ;  and  if  in  addition  to  this 

(q)  See  the  Ancient  Laws  and  Institutes  clopedie  Methodique,  tit.    Jurisprudence, 

of  England,  A.D.  1840,  vol.  1,  p.  519,  n.  (b).  Art.  Indices  ;  Bonnier,  Traite  des  Preuves, 

and  Glossary.  §§  14  &  636. 

Iciat.  de  Pnes.  pars  1,  n.  1.  (u)  Qnintil.  Inst.  Orat.  lib.  5,  c.  9  ;  Me- 

(s)  See  Matthaeus  de  Criinin.  ad  lib.  48  noch.  de  Pnes.  lib.  1,  quaest.  7,  nn.  31-37. 

Dig.  tit.  15,  cap.  6,  n.  1  ;  and  Yinnius,  (a-)  Mascard.  de  Prob.  qusest.  14,  n.  14. 

Jurisp.  Contr.  lib.  4,  cap.  25  &  36.  (y)  See  bk.  1,  pt.  1,  §  93. 

(t)  Mascard.  de  Prob.  lib.  1,  quast.  15  ;  (z)  Meuoch.  de  Praes.  lib.  1,  quaest.  8, 

Meuocliiusde  Praes.  lib.  1,  quaest.  7  ;  Eucy-  n.  41. 
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he  had,  a  short  time  before  the  murder,  been  seen  near  the  spot 
where  the  body  was  found,  the  feeling  in  favour  of  his  guilt  might 
amount  to  suspicion.  "  Adminiculum  "  meant  any  sort  of  evidence 
which  is  useless  if  standing  alone,  but  useful  to  corroborate  other 
evidence  (a).  These  distinctions  may  appear  subtilties  to  us,  but 
for  many  reasons  they  were  not  without  their  use  in  the  systems 
where  they  are  found.  The  decision  of  all  questions  of  law  and 
fact  was  there  intrusted  to  a  single  judge,  one  of  the  few  limitations 
to  whose  power  was,  that  the  accused  could  not  be  put  to  the 
torture,  in  the  absence  of  a  certain  amount  of  evidence  against 
him  (fc). 

§  302.  In  dealing  with   this   important  subject,  we  propose  to 
treat  it  in  the  following  order : — 

1.  Presumptive  evidence,  presumptions  generally,  and  fictions  of 

law. 

2.  Presumptions  of  law  and  fact,   and  of  mixed  law  and  fact, 

usually  met  in  practice. 

3.  Presumptions  and  presumptive  evidence  in  criminal  law. 


SECTION   I. 

PRESUMPTIVE   EVIDENCE,   PRESUMPTIONS    GENERALLY,  AND   FICTIONS 

OF   LAW. 

§  303.  It  is  clear  that  presumptive  evidence,  and  the  presump- 
tions to  which  it  gives  rise,  are  not  indebted  for  their  probative 
force  to  positive  law.  When  inferring  the  existence  of  a  fact  from 
others,  courts  of  justice  (assuming  the  inference  properly  drawn)  do 
nothing  more  than  apply,  under  the  sanction  of  law,  a  process  of 
reasoning  which  the  mind  of  any  intelligent  being  would,  under 
similar  circumstances,  have  applied  for  itself;  and  the  force  of 
which  rests  altogether  on  experience  and  observation  of  the  course 
of  nature,  the  constitution  of  the  human  mind,  the  springs  of  human 
action,  and  the  usages  and  habits  of  society  (c).  All  such  inferences 
are  called  by  our  lawyers  "presumptions  oifact,"  or  "natural  pre- 
sumptions," and  by  the  civilians,  "  praesumptiones  hominis  "(</); 

(a)  Menoch.   de  Prfes.  lib.   1,  qiuest.  7,  aquatic  habits  in  an  animal  found  with 

nn.  57,  58,  59.  webbed  feet,  belong  to  the  same  philosophy, 

(I)  Decret.  Gratian.  lib.  5,  tit.  4],  cap.  differing  only  in  the  instance,   and  not  in 

6  ;  Matth.  de  Prob.  cap.  2,  n.  80.  the  principle,  of  its  application."  ]  Greeul. 

(c)  "  The  presumption  of  a   malicious  Ev.  §  14,  7th  Ed. 

intent  to  kill,  from  the  deliberate  use  of  a          (d)  Mascard.   de  Prob.    Conclus.    1  ±A>, 

deadly  weapon,  and  the   presumption  of  however,  restricts  the  expression  "  nature 
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order  to  distinguish  them  from  others  of  a  technical  kind,  more 
or  less  of  which  are  to  be  found  in  every  system  of  jurisprudence, 
and  which  are  known  by  the  name  of  "praesumptiones  juris,"  or 
"presumptions  of  law"  (c).  To  these  two  classes  may  be  added 
a  third,  which,  as  partaking  in  some  degree  of  the  nature  of  each 
of  the  former,  may  be  called  " praesumptiones  mixtse,"  "mixed  pre- 
sumptions," or  "presumptions  of  mixed  law  and  fact."  And — as 
presumptions  of  fact  are  both  unlimited  in  number,  and  from  their 
very  nature  are  not  so  strictly  the  object  of  legal  science  as  pre- 
sumptions of  law  (/) — we  purpose,  in  accordance  with  the  example 
of  other  writers  on  evidence,  to  deal  with  the  latter  first,  together 
with  the  kindred  subject  of  fictions  of  law.  We  shall  then  treat  of 
the  former,  together  with  mixed  presumptions;  and  the  present 
section  will  conclude  with  a  notice  of  conflicting  presumptions. 
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PRESUMPTIONS    OF    LAW,    AND    FICTIONS    OF    LAW. 
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§  304.  Presumptions,  or,  as  they  are  also  called,  "  intendments  " 
of  law,  and  by  the  civilians,  "  praesumptiones  sen  positiones  juris," 
are  inferences  or  positions  established  by  law,  common  or  statute, 
and  have  been  shown  in  the  Introduction  to  this  work  (g),  for 
reasons  which  it  is  unnecessary  here  to  repeat,  to  be  indispensable 
to  every  well-regulated  system  of  jurisprudence.  They  differ  from 
presumptions  of  fact  and  mixed  presumptions  in  two  most  impor- 
tant respects  :  1st,  that  in  the  latter  a  discretion,  more  or  less 
extensive,  as  to  drawing  the  inference  is  vested  in  the  tribunal ; 
while  in  those  now  under  consideration,  the  law  peremptorily 


pnesumptio  "  to  presumptions  derived  from 
the  ordinary  course  of  nature. 
(e)  See  Introd.  pt.  2,  §§  42  &  43. 


(/)  Ph.  &  Am.  Ev.  457. 
(g)  Introd.  pt.  2,  §§  42  k  43. 
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requires  a  certain  inference  to  be  made  whenever  the  facts  appear 
which  it  assumes  as  the  basis  of  that  inference.  If,  therefore,  a 
judge  directed  a  jury  contrary  to  a  presumption  of  law,  a  new  trial 
was,  at  common  law,  grantable  ex  debito  justitite  (h) ;  and  if  a 
jury,  or  even  a  succession  of  juries,  disregard  such  a  presumption, 
a  new  trial  will  still  be  granted,  toties  qnoties,  as  matter  of  right  (i). 
But  when  any  other  species  of  presumption  is  overlooked  or  dis- 
regarded, the  granting  of  a  new  trial  has  always  been  held  to  be 
a  matter  for  the  discretion  of  the  court,  which  will  be  more  or  less 
liberal  in  this  respect,  according  to  the  nature  and  strength  of  the 
presumption.  2nd,  (and  here  it  is  that  the  difference  between  the 
several  kinds  of  presumptions  is  so  strongly  marked)  as  presump- 
tions of  law  are,  in  reality,  rules  of  law,  and  part  of  the  law  itself, 
the  court  may  draw  the  inference  whenever  the  requisite  facts  are 
before  it  (k)  ;  while  other  presumptions,  however  obvious,  being 
inferences  of  fact,  could  not,  at  common  law,  be  made  without  the 
intervention  of  a  jury. 

§  305.  The  grounds  of  these  pr^sumptiones  juris  are  various. 
Some  of  them  are  natural  presumptions  which  the  law  simply 
recognises  and  enforces.  Thus  the  legal  maxim  that  every  one 
must  be  presumed  to  intend  the  natural  consequence  of  his  own 
act  (I) ;  and,  therefore,  that  he  who  sets  fire  to  a  building  intended 
injury  to  its  owner;  and  that  he  who  lays  poison  for,  or  discharges 
loaded  arms  at,  another,  intended  death  or  bodily  harm  to  that 
person, — merely  establishes  as  law  a  principle  to  which  the  reason 
of  man  at  once  assents.  But  in  most  of  the  presumptions  which 
we  are  now  considering,  the  inference  is  only  partially  approved  by 
reason, — the  law,  from  motives  of  policy,  attaching  to  the  facts 
which  give  rise  to  it  an  artificial  effect  beyond  their  natural 
tendency  to  produce  belief.  Thus,  although  a  receipt  for  money 
under  hand  and  seal  naturally  gives  rise  to  a  presumption  of  pay- 
ment, still  it  does  not  necessarily  prove  it;  and  the  conclusive  effect 
of  such  a  receipt  is  a  creature  of  the  law  (m).  So  the  maxim  by 
which  a  party  who  kills  another  is  presumed  to  have  done  it 
maliciously  seems  to  rest  partly  on  natural  equity  and  partly  on 

(/<)  Ph.    &     Am.     Ev.    465;    Haire   v.  (i)  Ph.  &  Am.  Ev.  459  ;  1  Phill.  Ev.  467, 

Wilson,   9   B.  &  C.   «43  ;  33  R.   R.  284.  10th    Ed.  ;     Tindal   v.    Brown,    1    T.    R. 

Under  the  Rules  of  the  Supreme  Court,  ]  67-171  ;  1  R.  R.  171. 

<  rd.  XXXIX.  Rule  6,  a  new  trial  would  (k)  Steph.  Plead.  '391-392,  5th  Ed.  ;  1 

not  l>e  granted  in  such  a  case,   unless,  in  Chitty,  Plead.  221.  6th  Ed. 

ti  c  opinion  of  the  court,  the  alleged  mis-  (I)  R.  v.  Skcppard,  R.  &  R.  169  ;  21.  v. 

direction  had  occasioned  some  substantial  Farrington,  Id.  207. 

w  oiii;  or  miscarriage  in  the  trial  of  the  (m)  Gill).  Ev.  158,  4th  Ed. 
action. 
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policy.  To  these  may  be  added  a  third  class,  in  which  the 
principle  of  legal  expediency  is  carried  so  far  as  to  establish 
inferences  not  perceptible  to  reason  at  all,  and  perhaps  even 
repugnant  to  it.  Thus,  when  the  law  punishes  offences,  even  mala 
prohibita,  on  the  assumption  that  all  persons  in  the  kingdom, 
whether  natives  or  foreigners,  are  acquainted  with  the  common 
and  general  statute  law,  it  manifestly  assumes  that  which  has  no 
real  existence  whatever,  though  the  arbitrary  inference  may  be 
dictated  by  the  soundest  policy. 

§  306.  A  very  important  distinction  exists  among  presumptions 
of  law, — namely,  that  some  are  absolute  and  conclusive,  called  by 
the  common  lawyers  irrebnttable  presumptions,  and  by  the  civilians 
prfEsumptiones  juris  et  de  jure  ;  while  others  are  conditional,  incon- 
clusive, or  rebuttable,  and  are  called  by  the  civilians  prasumptiones 
juris  tantum,  or  simply  jjrfesunqjtiones  juris.  The  former  kind  has 
been  most  accurately  denned  by  the  civilians,  "Dispositio  legis 
aliquid  praesumentis,  et  super  praesumpto,  tanquam  sibi  comperto, 
statuentis."  They  add,  "Prsesumptio  juris  dicitur,  quia  lege 
introducta  est;  et  dejure,  quia  super  tali  pnesurnptione  lex  inducit 
firrnum  jus,  et  habet  earn  pro  veritate  "(n).  In  a  word,  they  are 
inferences  which  the  law  makes  so  peremptorily  that  it  will  not 
allow  them  to  be  overturned  by  any  contrary  proof,  however  strong. 
Thus,  where  a  cause  has  once  been  regularly  adjudicated  upon 
by  a  competent  tribunal,  from  which  there  is  no  appeal,  the  whole 
matter  assumes  the  form  of  res  judicata ;  and  evidence  will  not  be 
admitted,  in  subsequent  proceedings  between  the  same  parties,  to 
show  that  decision  to  be  erroneous  (o).  An  infant  under  the  age 
of  seven  years  is  not  only  presumed  incapable  of  committing  felony, 
but  the  presumption  cannot  be  rebutted  by  the  clearest  evidence 
of  a  mischievous  discretion  (p).  So  a  bond  or  other  specialty  is 
presumed  to  have  been  executed  for  good  consideration,  and  no 
proof  can  be  admitted  to  the  contrary  (q)  unless  the  instrument 
is  impeached  for  fraud  (r).  A  receipt  under  hand  and  seal  is 
conclusive  evidence  of  the  payment  of  money  (s)  ;  and  in  the  time 
of  the  old  feudal  tenures  it  was  an  irrebuttable  presumption  of  law 
that  a  person  under  the  age  of  twenty-one  was  incapable  of 
performing  knight  service  (£)• 

(n)  Alciatus   de    Praes.    pars    2,    n.    3  ;  (q)  Plowd.  308-309  ;  2  Stark.  Ev.  930 ; 

Menoch.  de  Pnes.  lib.  1,  quaest.  3,  n.  17  ;  3rd  Ed.  ;  Id.  747,  4th  Ed. 

Poth.  Obi.  §  807.  (r)  Stark,  in  lac.  cit.     See  bk.  2,  pt.  3, 

(o)  See  infra,  cli.  9.  220. 

(p)  1    Hale,   P.    C.    27-28  ;    4    Blackst.  (s)  Gilb.  Ev.  158,  4th  Ed. 

Comni.  23.  (t)  Litt.  §  103,  Co.  Litt.  78  b. 
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§  307.  These  conclusive  presumptions  have  varied  considerably 
in  the  course  of  our  legal  history.  Certain  presumptions  which  in 
earlier  times  were  deemed  absolute  and  irrebuttable  have,  by  the 
opinion  of  later  judges,  acting  on  more  enlarged  experience,  either 
been  ranged  among  prsesumptiones  juris  tanturn,  or  considered  as 
presumptions  of  fact  to  be  made  at  the  discretion  of  a  jury  (u). 
On  the  whole,  modern  courts  of  justice  are  slow  to  recognise 
presumptions  as  irrebuttable,  and  are  disposed  rather  to 
restrict  than  to  extend  their  number.  To  preclude  a  party,  by  an 
arbitrary  rule,  from  adducing  evidence  which,  if  received,  would 
compel  a  decision  in  his  favour,  is  an  act  which  can  only  be 
justified  by  the  clearest  expediency  and  soundest  policy;  and  some 
presumptions  of  this  class  ought  never  to  have  found  their  way 
into  it. 

§  308.  Prsesumptiones  juris  et  de  jure  are  not,  however,  without 
their  use.  On  the  contrary,  when  restrained  within  due  limits, 
they  exercise  a  very  salutary  effect  in  the  administration  of  justice, 
by  throwing  obstacles  in  the  way  of  vexatious  litigation,  and 
repressing  inquiries  where  sound  and  unsuspected  evidence  is  not 
likely  to  be  obtained.  Among  the  most  useful  in  these  respects 
may  be  ranked  the  principle  which  upholds  the  authority  of  res 
judicata,  the  intendments  made  by  the  courts  to  support  the  verdicts 
of  juries,  and,  as  expounded  in  modern  times,  the  doctrine  of 
estoppel. 

§  809.  "  Fictions  of  law  "  are  closely  allied  to  irrebuttable  pre- 
sumptions of  law.  "  Fictio  est  legis,  adversus  veritatem,  in  re 
possibili,  ex  justa  causa,  dispositio "  (x) ;  in  other  words,  where  the 
law,  for  the  advancement  of  justice,  assumes  as  fact,  and  will  not 
allow  to  be  disproved,  something  which  is  false,  but  not  impossible. 
The  difference  between  fictions  of  law  and  prsesumptiones  juris  et 
de  jure  consists  in  this,  that  the  latter  are  arbitrary  inferences 
which  may  or  may  not  be  true ;  while,  in  the  case  of  fictions,  the 
falsehood  of  the  fact  assumed  is  understood  and  avowed  (y). 
"  Super  falso  et  certo  fingitur,  super  incerto  et  vero  prsesurnitur  "  (z). 
Thus,  the  prsesumptio  juris  et  de  jure,  that  infants  under  the  age 

(u)  Ph.  &  Am.  Ev.  460  ;  1  Phill.  Ev.  469,  Blnckst.    Comni.   43,   n.   (l>).      See  also  2 

10th  Ed.  Rol.  502,  and  Palm.  354. 

(x)  Gothofred.  Not.  3,  ad  lib.  22  Dig.  (y)  Hiiberus,  Pral.  Jur.  Civ.  lib.  22,  tit. 

tit.  3  :  Westenbergius,  Principia  Juris,  ad  3,  u.  21  ;  Voet.  ad  Pand.  lib.  22,  tit.  3,  n. 

lib.    22  Dig.  tit.   3,  §  28  ;  Huberus,  Posi-  19  ;  Alciatus  de  Prass.  pars.  1,  u.  4. 

tioncs  Juris,  ad   lib.  22  Dig.  tit.  3,  n.  25  ;  (z)  Gothofred.  Not.  (3)  ad  lib.  22  Dig. 

Menoch.   de   Prees.    lib.    1,   qunest.    8  ;    3  tit.  3. 
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of  seven  years  are  doli  incapaces  for  felonious  purposes  (a),  is 
probably  true  in  general,  though  false  in  particular  instances ;  but 
when,  in  order  to  give  jurisdiction  to  the  courts  at  Westminster, 
the  law  used  to  feign  that  a  contract  which  was  really  entered  into 
at  sea  was  made  in  some  part  of  England  (b),  the  assumption 
was  avowedly  false,  and  a  fiction  in  the  completest  sense  of 
the  word. 

§  310.  Fictions  of  law,  as  is  justly  observed  by  Mr.  Justice 
Black  stone  (c),  though  they  may  startle  at  first,  will  be  found  on 
consideration  to  be  highly  beneficial  and  useful.  Like  artificial 
presumptions,  however,  they  have  also  their  abuse  ;  for  we  some- 
times find  them  introduced  into  the  jurisprudence  of  a  country 
without  adequate  cause,  or  retained  in  it  after  their  utility  has 
ceased.  They  are  invented,  say  the  civilians,  "  ad  conciliandam 
sequitatem  cum  ratione  et  subtilitate  juris  "  ('?),  and  it  is  a  well- 
known  maxim  of  the  common  law,  "in  fictione  juris  semper 
subsistit  aequitas  "  (e)  ;  in  furtherance  of  which  principle  the  two 
following  rules  have  been  laid  down. 

§  311.  First,  fictions  are  only  to  be  made  for  necessity,  and  to 
avoid  mischief  (/),  and  consequently  they  must  never  be  allowed  to 
work  prejudice  or  injury  to  an  innocent  party  (g)  :  "  Fictio  juris 
non  operatur  damnum  vel  injuriam"  (h).  Thus,  when  a  man  seised 
in  fee  of  land  marries,  and  makes  a  feoffrnent  to  another,  who 
grants  a  rent-charge  out  of  it  to  the  feoffor  and  his  wife,  and 
to  the  heirs  of  the  feoffor ;  the  feoffor  dies,  and  his  wife  recovers 
the  moiety  of  the  land  for  her  dower  by  custom, — she  may  distrain 
but  for  half  of  the  rent-charge ;  for  although,  by  fiction  of  law,  her 
claim  of  dower  is  above  the  rent,  yet  if  that  fiction  were  carried 
so  far  as  to  allow  her  to  distrain  for  the  whole  rent,  it  would  work 
a  wrong  to  a  third  person,  which  the  law  will  not  allow  (i).  So, 
although  the  vouchee  hi  a  common  recovery  was,  by  fiction  of  law, 
considered  tenant  of  the  land,  so  far  as  to  enable  him  to  levy  a  fine 
to  the  demandant,  or  to  accept  a  fine  or  release  from  him,  still,  as 
the  vouchee  had  really  nothing  in  the  land,  a  fine  by  him  to  a 
stranger,  or  a  fine  or  release  to  him  from  a  stranger,  was  void  (k). 

(a)  1    Hale,  P.    C.    27-28;    4    Blackst.  (/)  3  Co.  30  a,  Butlers  and  Bakers  COM. 

Comm.  23.  (g)  Id.  29  ;  11  Co.  51  a  ;  13  Co.  21  a. 

(6)  3  Blackst.  Comm.  107  ;  4  Inst.  134.  (h)  Palm.  354.     See  also  3  Co.  36  a;  2 

(f)  3  Blackst.  Comm.  43.  Eol.  502 ;  9  Exch.  45. 

(d)  Voet  ad.  Paud.  lib.  22,  tit  3,  u.  19.  (i)  Co.  Litt.  150  a. 

(e)  3    Blackst.    Comm.    43  ;    Co.     Litt.  (k)  Co.  Litt.  265  b.  ;  3  Co.  29  b. 
150  a  ;  10  Co.  40  a  ;  11  Co.  51  a. 

B.E.  18 


274  ADMISSIBILITY   AND    EFFECT    OF    EVIDENCE.  [BOOK    III. 

§  312.  Secondly,  it  is  said  to  be  a  rule  that  the  matter  assumed 
as  true  must  be  something  physically  possible  (/).  "  Lex  non  inten- 
dit  aliquid  impossibile  "  (in).  "  Lex  non  cogit  ad  impossibilia  "  (»)• 
"  Nulla  impossibilia  sunt  praesumenda  "  (<>).  Thus,  says  Huberus, 
where  a  man  devises  his  property,  on  condition  that  the  devisee 
shall  do  a  certain  act  within  a  limited  time  after  the  death  of  the 
devisor,  until  that  time  has  expired  with  the  condition  unperformed, 
the  deceased  cannot  be  said  to  have  died  intestate;  because  the 
condition,  when  performed,  has  a  retrospective  effect  to  the  time 
of  the  death.  But  if  the  limited  time  be  allowed  to  elapse  with  the 
condition  unperformed,  no  subsequent  performance  of  it  can  have 
relation  back  to  the  day  of  the  death ;  for  this  would  involve  the 
absurdity  of  a  man  who  had  already  died  intestate  being  deemed 
to  have  died  testate  at  a  time  subsequent  to  his  decease  (p). 

§  313.  Fictions  of  law  are  of  three  kinds :  affirmative  or  positive 
fictions,  negative  fictions,  and  fictions  of  relation  (q).  In  the  case 
of  affirmative  fictions,  something  is  assumed  to  exist  which  in  reality 
does  not ;  such  as  the  fiction  of  lease,  entry,  and  ouster,  in  actions 
of  ejectment,  previous  to  the  Common  Law  Procedure  Act,  1852, 
15  &  16  Viet.  c.  76 ;  the  old  fiction,  that  the  plaintiff  in  all  suits 
on  the  law  side  of  the  Exchequer  was  accountant  to  the  crown  (?•) ; 
and  the  ac  etiam  clause  in  writs,  by  meams  of  which  the  Court  of 
King's  Bench  preserved  its  jurisdiction  over  matters  of  debt,  after 
the  passing  of  13  Car.  2,  c.  2,  st.  2  (s),  &c.  In  the  negative  fictions, 
on  the  contrary,  that  which  really  exists  is  treated  as  if  it  did  not. 

(I)  Huberus,   Prsel.    Jur.    Civ.    lib.    22,  clear  from  the  preamble  of  the  constitution 

tit.  3,  n.   22  ;  Alciatus,  de  Prres.  pars  1,  in  question,  that  the  right  to  adopt  given 

n.   5  ;  Devot.   Inst.    Canon,   lib.  3,  tit.  9,  to  the  persons  in  the  condition  there  men- 

§  28,   not.  2,  5th  Ed.    "  Chescun  fiction  tioned,    was    conferred    on    them    as   an 

doit   estre  ex  re  possibili ;   ceo  ne   serra  indulgence,    without  any  reference  to    a 

d'impossible,  car  le  ley  imitate  nature  ; ''  supposed  power  of  procreation. 
per  Doddridge,  J.,  in  Sheffield  v.  Ratdiffc,  (m)  12  Co.  89. 

2  Rol.   501.      The  existence  of  this  rule  (n)  Co.  Lilt.  92  a,  231  b  ;  9  Co.  73  a  ; 

lias  been  denied,  and  especially  by  Titius  Hob.  96. 
(Jus   Privatum,    &c.,  lib.   1,  cap.   9,  §§  1  (o)  Co.  Litt.  78  b. 

&  13),   who  says   of   fictions    in  general,  (p)  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit. 

"totusistefictionumapparatus,  nontantum  3,  n.  22. 

non  neeessarius,  sed  inutilis  ineptusque  ; "  (?)  "Tres    constitui    solent  species.   1 

and   he   adduces   as   instances   of  feigned  Affirmativa,  Positiva,  sen  Inductiva,  qua 

impossibilities,  the   26th   Constitution   of  aliquid  ponitur  sen  inducitur,  quod  non  est. 

the  Emperor  Leo,  entitled,   "  ut  eunuchi  2.  Negativa  seu  Privativa,  qua  id,  <|U<.<1 

adoptare  possiut ; "  and  also  the  fact  that  revera  est,   fingitur,   ac  si  non  esset. 

a  child  in  ventre  sa  mere  is  susceptible  of  Translativa,    qua    id,    quod   est   in   uim, 

many  rights  just  as  if  it  had  been  actually  transfertur    in    aliud."       Westenbeigioa, 

bora.      In  the  latter  of  these  cases,  how-  Principia  Juris,  lib.  22,  tit.  3,  §  29. 
ever,  the  fiction  involves  no  impossibility,  (»')  3  Blackst.  Comm.  46. 

its  only  operation  being  with  relation  to  (*)  Id.  287,  288. 

time  ;  and  with  respect  to  the  former,  it  is 
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Thus,  a  disseisee,  after  his  re-entry,  may  maintain  trespass  for 
injury  done  to  the  freehold  during  his  disseisin,  on  the  principle 
that,  so  far  as  the  disseisor  and  his  servants  are  concerned,  the 
freehold  must  be  taken  never  to  have  been  divested  out  of  the 
disseisee  (t).  Fictions  of  relation  are  of  four  kinds  («):  First, 
where  the  act  of  one  person  is  taken  to  be  the  act  of  another ;  as 
where  the  act  or  possession  of  a  servant  is  deemed  the  act  or 
possession  of  his  master.  So,  where  a  felonious  act  is  done  by  one 
person  in  the  presence  of  others  who  are  aiding  or  abetting  him, 
the  act  of  that  one  is,  in  contemplation  of  law,  the  act  of  all  (x). 
"  Qui  per  alium  facit,  per  seipsum  facere  videtur  "  (#)•  Second, 
where  an  act  done  by  or  to  one  thing  is  taken,  by  relation,  as  done 
by  or  to  another ;  as  where  the  possession  of  land  is  transferred  by 
livery  of  seisin,  or  a  mortgage  of  land  is  created  by  delivery  of  the 
title-deeds.  Third,  fictions  as  to  place ;  as  in  the  case  already  put, 
of  a  contract  made  at  sea,  or  abroad,  being  treated  as  if  made  in 
England,  and  the  like  (z).  There  is  a  curious  instance  of  this  kind 
of  fiction  in  the  civil  law,  by  which  Eoman  citizens  who  were  made 
prisoners  by  an  enemy  were  on  their  return  home  supposed  never 
to  have  been  prisoners  at  all,  and  were  entitled  to  civil  rights  as 
if  they  had  not  been  out  of  their  own  country  (a).  Fourth  (and 
lastly),  fictions  as  to  time.  Thus,  where  a  feoffment  was  made  with 
livery  of  seisin,  a  subsequent  attornment  by  the  tenant  was  held 
to  relate  back  to  the  time  of  the  livery  (b).  It  is  on  this  principle 
that  the  title  of  an  executor  or  administrator  to  the  goods  of  the 
testator  or  intestate  relates  back  to  the  time  of  his  death,  and  does 
not  take  eS'ect  merely  from  the  probate,  or  grant  of  the  letters  of 
administration  (c), — an  extremely  useful  fiction,  to  prevent  the 
property  of  the  deceased  being  made  away  with.  And  it  is  a 
fixed  principle,  that  ratification  has  relation  back  to  the  time  of 
the  act  done, — "  Omnis  ratihabitio  retrotrahitur  et  mandato 
aequiparatur  "  (d),  a  maxim  which  has  been  well  explained  in  some 
modern  cases  (e),  and  was  also  known  in  the  Eoman  law  (/).  By 

(f)  11  Co.  51  a,  LifvrcFs  case.  See  also  (c)  See  the  cases  collected  in  Tharpc  v. 

Bariiett  \.The  Earl  of  Guttdfor>t,\\~£Tit\i.\$.  Stalhcood,  5  Man.  &  Gr.  760. 

(K)  "Translatio  fit.  1.  A  persona  in  (d)  Co.  Litt.  180  b,  207  a,  245  a,  258  a  ; 

personam.  2.  De  re  ad  rem.  3.  De  loco  9  Co.  106  a;  4  Inst.  317  ;  1  Wins.  Saund. 

ad  locum.  4.  De  tempore  ad  tempus.''  264  b,  n.  (e),  6th  Ed.  ;  3  B.  Moore,  619  ; 

Westenbergius,  Principia  Juris,  lib.  22,  6  Scott,  X.  R.  896  ;  2  Exch.  185  and  188 ; 

tit.  3,  §  30.  4  Id.  790,  798  ;  7  H.  &  N.  693. 

(ar)  1  Hale,  P.  C.  437.  (e)   Wilson  v.   Tunman,  6  Scott,  K  R. 

(y)  Co.  Litt.  258  a.  See  Dig.  lib.  43,  894,  6  Man.  &  Gr.  236  ;  Bird  v.  Brown, 

tit.  16,  1.  1,  §  12.  4Exch.786;fiMro»v.2)e»'/7iajj.2Exch.l67. 

(-)  3  Blackst.  Comm.  107.  (/)  Dig.  lib.  46,  tit.  3,  1.  12,  §  4  ;  lib. 

(a]  Dig.  lib.  49,  tit.  15,  1.  12,  §  6.  43,  tit.  16,  1.  1,  §  14  ;   lib.  3,  tit.  5,  1.  6, 

(b)  3  Co.  29  a.  §  9,  Cod.  lib.  4,  tit.  28,  1.  7. 

18—2 
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a  similiar  rule,  an  Act  of  Parliament  becomes  law  as  soon  as  the 
day  of  its  passing  commences,  so  that  whatever  happens  on  that 
day  happens  (in  law)  after  the  passing  of  the  Act(<r/),  and  judicial 
acts  in  the  course  of  a  suit  are  referred  back  to  the  commencement 
of  the  day,  though  the  rule  does  not  apply  to  the  acts  of  a  party  (/t). 

§  314.  The  other  kind  of  presumptions  of  law,  which  we  have 
called  rebuttable  presumptions,  or  prsesumptiones  juris  tantum,  has 
been  thus  correctly  denned  by  one  of  the  civilians  :  "  Prsesumptio 
juris  dicitur,  qua3  ex  legibus  introducta  est,  ac  pro  veritate  habetur, 
donee  probatione  aut  praesumptione  contraria  fortiore  enervata 
fuerit"(i).  Every  word  of  this  sentence  is  worthy  of  attention. 
First,  like  the  former  class,  these  presumptions  are  intendments 
made  by  law;  but,  unlike  them,  they  only  hold  good  until  dis- 
proved. Thus,  although  the  law  presumes  all  bills  of  exchange 
and  promissory  notes  to  have  been  given  and  indorsed  for  good 
consideration,  it  is  competent  for  certain  parties  affected  by  these 
presumptions  to  falsify  them  by  evidence  (k).  So  the  legitimacy  of 
a  child  born  during  wedlock  may  be  rebutted  by  proof  of  the 
absence  of  the  opportunity  for  sexual  intercourse  between  its  sup- 
posed parents  (/).  So,  while  the  law  presumes  every  infant  between 
the  ages  of  seven  and  fourteen  to  be  incapable  of  committing  felony, 
as  being  doli  incapax,  still  a  mischievous  discretion  may  be  shown  ; 
for,  malitia  supplet  aetatem  (m).  And  there  are  many  instances  of 
children  under  the  age  of  fourteen  being  punished  capitally.  To 
this  class  also  belong  the  well-known  presumptions  in  favour  of 
innocence,  and  sanity,  and  against  fraud ;  the  presumption  that 
legal  acts  have  been  performed  with  the  solemnities  required  by 
law  ;  that  every  person  discharges  the  duties  or  obligations  which 
the  law  casts  upon  him  (n),  &c.  The  concluding  words  of  the 
definition  of  this  species  of  presumptions  show  that  they  may  be 
rebutted  by  presumptive  as  well  as  by  direct  evidence,  and  that  the 
weaker  presumption  will  give  place  to  the  stronger  (o). 

(g)   Tomlinson,    app.,    Bullock,    resp.,  4  ad   verisimile    applicatio,    onus    probandi 

Q.  B.  D.  '^30.  transferens. "      Baklus,   in  Ruhr.   Cod.  de 

(h)  See  Edwards  v.  Retina,  9  Ex.  628  ;  Probat.  n.  8. 

and  Clarke  v.  Bradlaugh'(C.  A.)  8  Q.  B.  D.  (k)  3  Stark.  Ev.  930,  3rd  Ed.  ;   Id.  747, 

63,    in   which   latter   case   the   defendant  4th  Ed.  ;  Byles  on  Bills,  ch.  10,  8th  Kd. 

unsuccessfully   contended  that  the  court  (I)  See  on  this  subject,   infra,  .sci't.  2, 

could  not  inquire  at  what  period  of  the  day  sub-sect.  3. 

a  writ  of  summons  was  issued  against  him.  (m)  1  Hale,  P.  C.  26  ;  4  Blackst,  Comin. 

i)  Voet.  ad  Pand.  lib.  22,  tit.  3,  n.  15.  23  ;  12  Ass.  PI.  30. 

Another  civilian,  more  ancient,   defines  a  (n)  Infra,  sect.  2,  sub-sects.  3  and  4. 

presumption  of  law,    "Animi   k'gislatoris  (o)  Infra,  sub-sect.  3. 
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§  315.  We  now  return  to  a  more  particular  examination  of  prae- 
sumptiones  hominis,  or  presumptions  of  fact ;  in  treating  of  which 
it  is  proposed  to  consider, — 1st.  The  grounds  or  sources  whence 
they  are  derived  ;  2nd.  Their  probative  force.  We  shall  then 
briefly  explain  the  nature  of  prsesurnptiones  rnixtse,  or  presumptions 
of  mixed  law  and  fact ;  and,  lastly,  show  the  extent  to  which  the 
discretion  of  juries  in  drawing  presumptive  inferences  is  controlled 
or  reviewed  by  courts  of  law. 

§  316.  1.°  The  grounds  or  sources  of  presumptions  of  fact  are 
obviously  innumerable, — they  are  co-extensive  with  the  facts,  both 
physical  and  psychological,  which  may  under  any  circumstances 
whatever  become  evidentiary  in  courts  of  justice  (p)  ;  but,  in  a 
general  view,  such  presumptions  may  be  said  to  relate  to  things, 
persons,  and  the  acts  and  thoughts  of  intelligent  agents  (q).  With 
respect  to  the  first  of  these,  it  is  an  established  principle  that  con- 
formity with  the  ordinary  course  of  nature  ought  always  to  be  pre- 
sumed. Thus,  the  order  and  changes  of  the  seasons,  the  rising, 

(p)   "Desumitur   [prspsumptio]   ex    per-  ex  quautitate,  ex  ainore,  ex  societate,  &c." 

sonis,  ex  causis,  ex  loco,  ex  tempore,  ex  Matth.  de  Prob.  cap.  2,  11.  1. 
qualitate,  ex  sileutio,  ex   familiaritate,  ex  (j)  Huberus,  Pnel.  Jur.  Civ.  lib.  22,  tit. 

ftiga,  ex  negligentia,  ex  vicinia,  ex  obscu-  3,  11.  17. 
ritate,  ex  eventu,  ex  dignitate,  ex  retate, 
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setting,  and  course  of  the  heavenly  bodies,  and  the  known  properties 
of  matter,  give  rise  to  very  important  presumptions  relative  to 
physical  facts  or  things.  The  same  rule  extends  to  persons.  Thus, 
the  absence  of  those  natural  qualities,  powers,  and  faculties  which 
are  incident  to  the  human  race  in  general  will  never  be  presumed 
in  any  individual ;  such  as  the  impossibility  of  living  long  without 
food,  the  power  of  procreation  within  the  usual  ages,  the  possession 
of  the  reasoning  faculties,  the  common  and  ordinary  understanding 
of  man,  &c.  (r).  To  this  head  are  reducible  the  presumptions 
which  juries  are  sometimes  called  on  to  make,  relative  to  the  dura- 
tion of  human  life,  the  time  of  gestation,  &c.  Under  the  third 
class — namely,  the  acts  and  thoughts  of  intelligent  agents — come, 
among  others,  all  psychological  facts  ;  and  here  most  important 
inferences  are  drawn  from  the  ordinary  conduct  of  mankind,  and 
the  natural  feelings  or  impulses  of  human  nature.  Thus,  no  man 
will  ever  be  presumed  to  throw  away  his  property,  as,  for  instance, 
by  paying  money  not  due  (s)  ;  and  so  it  is  a  maxim  that  every  one 
must  be  taken  to  love  his  own  offspring  more  than  that  of  another 
person  (t).  Many  presumptions  of  this  kind  are  founded  on  the 
customs  and  habits  of  society  ;  as,  for  instance,  that  a  man  to  whom 
several  sums  of  money  are  owing  by  another  will  first  call  in  the 
debt  of  longest  standing  («). 

§  317.  2.°  The  vast  field  over  which  presumptive  reasoning 
extends  must  render  ineffectual  any  attempt  to  reduce  into  definite 
classes,  according  to  their  degree  of  probative  force,  the  presump- 
tions to  which  it  gives  rise.  Some  classification,  however,  has 
generally  been  deemed  convenient  (x),  and  there  is  one  which,  on 
the  strength  of  certain  high  authorities,  seems  to  have  become 
embodied  into  our  law  of  evidence.  "  Many  times,"  says  Sir 
Edward  Coke  (//),  "juries,  together  with  other  matter,  are  much 
induced  by  presumptions ;  whereof  there  be  three  sorts, — viz., 
violent,  probable,  and  light  or  temerary.  Violcnta  pr&sumptio  is 
many  times  plena  probatio  ;  prtesumptio  prolabilis  moveth  little ; 
but  prtesumptio  levis  sen  temeraria  moveth  not  at  all."  "  Prse- 
sumptio  violenta  valet  in  lege  "  (z).  As  an  instance  of  violenta 
prsesumptio,  amounting  to  plena  probatio,  Sir  Edward  Coke  (a)— 

(r)  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  (x)  A   large   number,    taken    from    the 

3,  n.  17.  works  of  the  eailier  civilians,  are  collected 

(«)  Voet.   ad  Pand.  lib.  22,  tit.  3,    n.  by  Menoch.  de  Prses.  lib.  1,  quaest.  2. 
15  ;  Dig.  lib.  22,  tit.  3,  1.  25.  (?/)  Co.  Litt.  6  b. 

(f)  Co.  Litt.  373  a.      See   also  2   Inst.  (2)  Jenk.  Cent.  2,  Cas.  3. 

564.  (a)  Co.  Litt.  6  b. 

(u)  Gilb.  Ev.  157-158,  4th  Ed.  ;  1  Ev. 
Poth.  §  812  ;  Cod.  lib.  10,  tit.  22,  1.  3. 
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and  in  this  he  is  followed  by  several  other  eminent  authors  (b) — 
puts  the  case  of  a  man  \vho,  being  in  a  house,  is  run  through  the 
body  with  a  sword,  and  instantly  dies  of  that  wound ;  whereupon 
another  man  is  seen  to  come  out  of  that  house,  with  a  bloody 
sword,  no  other  man  being  at  that  time  in  the  house.  "  This," 
observes  Chief  Baron  Gilbert  (c),  "  is  a  violent  presumption  that  he 
is  the  murderer ;  for  the  blood,  the  weapon,  and  the  hasty  flight, 
are  all  the  necessary  concomitants  to  such  horrid  facts ;  and  the 
next  proof  to  the  sight  of  the  fact  itself  is  the  proof  of  those  circum- 
stances that  do  necessarily  attend  such  fact."  Notwithstanding  the 
weight  of  authority  in  its  favour,  this  illustration  of  violent  pre- 
sumption has  been  made  the  subject  of  much  and  deserved  observa- 
tion. If  the  authors  just  quoted  mean  to  say,  as  their  words 
imply,  that  there  is  no  possible  mode  of  reconciling  the  above 
facts  with  the  innocence  of  the  man  who  is  seen  coming  out 
of  the  house,  the  proposition  is  monstrous  !  Any  of  the  following 
hypotheses  will  reconcile  them,  and  probably  others  might  be 
suggested.  First,  that  the  deceased,  with  the  intention  of  com- 
mitting suicide,  plunged  the  sword  into  his  own  body ;  and  that 
the  accused,  not  being  in  time  to  prevent  him,  drew  out  the 
sword,  and  so  ran  out,  through  confusion  of  mind,  for  surgical 
assistance(f/).  Second,  that  the  deceased  and  the  accused  both 
wore  swords ;  that  the  deceased,  in  a  fit  of  passion,  attacked 
the  accused ;  and  that  the  accused,  being  close  to  the  wall,  had 
no  retreat,  and  had  just  time  enough  to  draw  his  sword,  in 
the  hope  of  keeping  off  the  deceased,  who,  not  seeing  the  sword 
in  time,  ran  upon  it  and  so  was  killed  (e).  Third,  that 
the  deceased  may  in  fact  have  been  murdered,  and  that 
the  real  murderer  may  have  escaped,  leaving  a  sword  sticking 
hi  or  lying  near  the  body,  and  the  accused,  coming  in,  may 
have  seized  the  sword  and  ran  out  to  give  the  alarm  (/). 
Fourth,  that  the  sword  may  have  been  originally  used  in  an 
attack  by  the  deceased  on  the  accused,  and  wrenched  from,  and 
afterwards  turned  against  the  deceased  by  the  accused,  under 
danger  of  attack  on  his  life  by  pistol  or  otherwise  (g).  Per- 
haps, however,  Sir  Edward  Coke  and  Chief  Baron  Gilbert  only 
meant  that  the  above  facts  would  constitute  a  sufficient  prima 
facie  case  to  call  on  the  accused  for  his  defence,  and  in  the 


(b)  2  Hawk.  P.  C.  e.  46,  s.  42  :  1  Stark.  (d)  3  Beuth.   Jud.   Ev.   236  ;  Burnett's 

Ev.  .r,62,  3rd  Ed.  :  Id.  S43,  4th  Ed.  :  Gilb.       Crim.  Law,  Scotl.  508. 
Ev.  157,  4th  Ed.  («)  3  Bentk.  Jud.  Ev.  236,  237. 

(<•)  Gilb.  Evid.  in  loc.  cit.  (f)  Goodeve.  Evid.  32. 

(g}  Id. 
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absence  of  explanation  by  him  would  warrant  the  jury  in  declaring 
him  guilty  (/<). 

§  318.  The  utility  of  the  classification  of  presumptions  of  fact 
into  violent,  probable,  and  light  is  questionable  (?')  ;  but  if  it  be 
thought  desirable  to  retain  it,  the  following  good  illustration  is 
added  from  a  well-known  work  on  criminal  law  :  "  Upon  an  indict- 
ment for  stealing  in  a  dwelling-house,  if  the  defendant  were  appre- 
hended a  few  yards  from  the  outer  door,  with  the  stolen  goods  in 
his  possession,  it  would  be  a  violent  presumption  of  his  having 
stolen  them  ;  but  if  they  were  found  in  his  lodgings  some  time 
after  the  larceny,  and  he  refused  to  account  for  his  possession  of 
them,  this,  together  with  proof  that  they  were  actually  stolen, 
would  amount,  not  to  a  violent,  but  to  a  probable  presumption 
merely ;  but  if  the  property  were  not  found  recently  after  the  loss, 
as,  for  instance,  not  until  sixteen  months  after,  it  would  be  but  a 
light  or  rash  presumption,  and  entitled  to  no  weight "  (/«.•). 

§  319.  A  division  of  presumptions  of  fact,  more  accurate  in 
principle  and  more  useful  in  practice,  is  obtained  by  considering 
them  with  reference  to  their  effect  on  the  burden  of  proof,  or  onus 
probandi ;  the  general  principles  and  rules  of  which  have  been 
explained  in  the  First  Part  of  the  present  Book  (I).  Praesumptiones 
hominis,  or  presumptions  of  fact,  are  divided  into  slight  and  strong, 
according  as  they  are  or  are  not  of  sufficient  weight  to  shift  the 
burden  of  proof  (HI).  Slight  presumptions,  although  sufficient  to 

(7t)  Their  language  seems  to  have  been  lib.   3,  c.    15,    Counterplees   al    Battaile  ; 

so  understood  by  Mounteney,  B.,  in  the  Bracton,  lib.  3,  t'ol.  137.     See  also  Britton, 

case  of  Anncslcy  v.  The  Earl  of  Anglesen  fol.  14.      Their  inconclusiveness,  however, 

(17  How.    St.   Tr.    1430).      Mr.    Starkie,  did  not  escape  the  notice  of  some  of  the  more 

however,    says,    that    the    circumstances  enlightened  civilians,  both  before  and  since 

wholly  and  necessarily   exclude   any   bat  the  time  of  Coke.      See    Boerius,    Qures- 

one  hypothesis.     (1   Stark.   Ev.   562,  3rd  tiones,   168  ;  Voet.  ad  Paud.  lib.   22,  tit. 

Ed.  ;  Id.  844,  4th  Ed. )     The  illustration  3,  n.  14,  &c. 

given  by  Sir  Edward  Coke,  of  a  violent  (i)  2  Gr.  Russ.  727.     It  is  retained  in 

presumption,  is  very  ancient,   and  seems  Devot.  Instit.  Canon,  lib.  3,  tit.  9,  §  30, 

to  have  been  a  favourite  both  among  the  Paris,  1852. 

early    civilians     and    the    common    law          (k)  Archb.  Grim.  Plead.  259,  19th  Ed. 
lawyers.     The  facts  stated  in  the  text  are  (1)  Suprti,  pt.  1.  ch.  2. 

expressly   adduced    by    Bartolus,    in    the  (m)  "  Prsesumptio  [hominis]  reete  divi- 

14th  century,   and  other  writers  of  that  ditur  in  leviorem,  et  fortiorem.      Levior 

and    subsequent    periods,    a.->    conclusive  movet   suspicicnem,  et  judiceni  quodam- 

proof  of  murder  (Bartolus,   Comment,  in  modo  inclinat ;  sed  per  se  nullum  habet 

2ndam  partem  Dig.  Novi,  de  Furtis,  121  a,  juris  effectum,  nee  onere  probandi  levat. " 

Ed.  Lugd.  1547)  ;  and  they  were  deemed,  Huberus,   Pra'l.   Jur.  Civ.  lib.   22,  tit.  3, 

in  our  own   law,   sufficient   to  support  a  n.  15.     See  also  Matth.  de  Prob.  c.  2,  iin. 

counterplea  to  a  wager  of  battle,  and  thus  1   &5;    Westenbergius,    Principiii    .luris 

oust  the  appellee  of  his  right  to  invoke  lib.  22,  tit.  3,  §§  26,  27. 
the  judgment  of  Heaven.      Staundf.  P.  C. 
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excite  suspicion,  or  to  produce  an  impression  in  favour  of  the  truth 
of  the  facts  they  indicate,  do  not,  when  taken  simply,  either  consti- 
tute proof  or  shift  the  burden  of  proof.  Thus,  the  fact  of  stolen 
property  being  found  in  the  possession  of  the  supposed  criminal  a 
long  time  after  the  theft,  though  well  calculated  to  excite  suspicion 
against  him,  is,  when  standing  alone,  insufficient  even  to  put  him 
on  his  defence  (N).  So,  where  money  has  been  stolen,  and  money, 
similar  in  amount  and  in  the  nature  of  the  pieces,  is  found  in  the 
possession  of  another  person,  but  none  of  the  pieces  are  identified, 
and  there  is  no  other  evidence  against  him  (o).  And  in  the  civil 
law,  where  a  guardian  who  originally  had  no  estate  of  his  own 
became  opulent  during  the  continuance  of  his  guardianship,  this 
fact,  standing  alone,  was  deemed  insufficient  to  raise  even  a  prinid 
facie  case  of  dishonesty  against  him  (p)  ;  the  Code  justly  observing, 
"  nee  enim  pauperibus  industria,  vel  augmentum  patrimonii  quod 
laboribus,  et  multis  casibus  quseritur,  interdicendum  est  "  (q).  To 
this  class  also  belong  the  presumption  of  guilt,  derived  from  foot- 
marks resembling  those  of  a  particular  person  being  found  on  the 
snow  or  ground  near  the  scene  of  crime  (/•)  ;  the  presumption  of 
homicide  from  previous  quarrels  (s),  or  from  the  accused  having  a 
pecuniary  interest  in  the  death  of  the  deceased  (f). 

§  320.  But  although  presumptions  of  this  kind  are  of  no  weight 
when  standing  alone,  still  they  not  only  form  important  links  in  a 
chain  of  evidence,  and  frequently  render  complete  a  body  of  proof 
which  would  otherwise  be  imperfect,  but  the  concurrence  of  a  large 
number  of  them  may  (each  contributing  its  individual  share  of 
probability)  not  only  shift  the  onus  probandi,  but  amount  to  proof 
of  the  most  convincing  kind(»).  "A  man's  having  observed  the 
ebb  and  flow  of  the  tide  to-day,"  observes  Bishop  Butler  (x),  "affords 
some  sort  of  presumption,  though  the  lowest  imaginable,  that  it 
may  happen  again  to-morrow  ;  but  the  observation  of  this  event 
for  so  many  days  and  months  and  ages  together,  as  it  has  been 
observed  by  mankind,  gives  us  a  full  assurance  that  it  will."  Con- 
victions, even  for  capital  offences,  constantly  take  place  on  this 

(n)  Supra,  bk.  2,  pt.  2.  (t)  3  Benth.  Jud.  Ev.  188. 

(o)  1  Stark.  Ev.  569,  3rd  Ed. ;  Id.  854,  (u)  1  Ev.  Potli.  art.  815,  816  :  Huberus, 

4tli  Ed.  Pnel.  Jur.  Civ.  lib.  22,  tit.  3,  nn.  4  and 

(p)  Voet.  ad  Pand.  lib.  22,  tit.  3  n.  14  :  16  :  Id.  Positiones  Jur.  sec.  Pand.  lib.  ±2, 

2  Ev.  Poth.  345.  tit.  3,  n.  19  ;  Matth.  de  Crim.  ad  lib.  48 

(q)  Cod.  lib.  5,  tit.  51,  1.  10.  Dig.  tit.  15,  c.  ti  ;    Voet.  ad  Pand.  lib.  22, 

(r)  Mascard.  de  Prob.  qusest.  8,  nn.  21-  tit.  3,  n.  18  ;  1  Stark.  Ev.  570,  3rd  Ed.  ; 

23  ;  II.  v.  Kritton,  1  Fost.  &  F.  354.  Id.  855,  4th  Ed. 

(s)  Domat,  Lois  Civiles,  part.  1,  liv.  3,  (x)  Butler's  Analogy  of  Religion,  Intro 

tit.  6,  Preaiub.  duction. 
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kind  of  evidence  (T/),  and  the  following  good  illustration,  in  a  civil 
case,  is  given  by  Pothier  from  the  text  of  the  Eoman  law  (z)  :  "A 
sister  was  charged  with  the  payment  of  a  sum  of  money  to  her 
brother  ;  after  the  death  of  the  brother,  there  was  a  question 
whether  this  was  still  due  to  his  successor.  Papinian  decided  (a), 
that  it  ought  to  be  presumed  that  the  brother  had  released  it  to 
his  sister;  and  he  founded  the  presumption  of  such  release  on 
three  circumstances :  1st,  From  the  harmony  which  subsisted 
between  the  brother  and  the  sister ;  2nd,  From  the  brother  having 
lived  a  long  time  without  demanding  it ;  3rd,  From  a  great  number 
of  accounts  being  produced,  which  had  passed  between  the  brother 
and  sister,  upon  their  respective  affairs,  in  none  of  which  was  there 
any  mention  of  it.  Each  of  these  circumstances,  taken  separately, 
would  only  have  formed  a  simple  presumption,  insufficient  to 
establish  that  the  deceased  had  released  the  debt ;  but  their 
concurrence  appeared  to  Papinian  to  be  sufficient  proof  of  such 
release  "  (b). 

§  321.  Strong  presumptions  of  fact,  on  the  contrary,  shift  the 
burden  of  proof,  even  though  the  evidence  to  rebut  them  involved 
the  proof  of  a  negative  (c).  The  evidentiary  fact  giving  rise  to  such 
a  presumption  is  said  to  be  "_pi?»a  facie  evidence  of  the  principal 
fact  of  which  it  is  evidentiary.  Thus  possession  is  prima  facie 
evidence  of  property ;  and  the  recent  possession  of  stolen  goods  is 
sufficient  to  call  on  the  accused  to  show  how  he  came  by  them,  and 
in  the  event  of  his  not  doing  so  satisfactorily,  to  justify  the  conclu- 
sion that  he  is  the  thief  who  stole  them  (d).  So,  a  receipt  for  rent 
accrued  due  subsequently  to  that  sued  for  is  prima  facie  evidence 
that  all  rent  had  been  paid  up  to  the  time  of  giving  the  receipt, — as 
it  is  unlikely  that  a  landlord  would  not  first  call  in  the  debt  of 
longest  standing  (e) . 

(y)  See  infra,  sect.  3,  and  App.  Kearney  v.  London  and  Brighton  Rail  inn/ 

(z)  1  Ev.  Poth.  art.  816.  Company,  L.  Kep.,  5  Q.  B.  411  ;  S.  C.  (in 

(a)  "  Denied,"  in  Evans's  translation  of  'Cam.   Scac.),    (!  Id.    759.      "  Prsesumptio 

Pothier,  is  an  obvious  misprint.  fortior  vocatur,  qua;  determinat  judiceni, 

(1)  This  is  the  law  "Procula, "  which  lit  credat,  rein  certo  modo  se  habere,  non 

will  be  found  Dig.  lib.  22,  tit.  3,  1.  26.  Sir  tamen   quiu    sentiat,    earn   rein   aliti-r    Be 

W.  D.  Evans,   in  his  valuable  edition  of  habere  posse.     Ideoque  ejus  hie  est  efl'rc- 

Pothier,   observes  on  this  passage  that  it  tus,    quod    transf'erat    onus    probandi    in 

does  not  sufficiently  appear  from  the  law,  adversarium,      quo     uon     probante,     pro 

as  given   in  the  Digest,  that  the  brother  veritate  habetur."      Huberus,  Prrel.  Jur. 

had  lived  any  great  length  of  time,  or  that  Civ.    lib.     22,    tit.   3,  n.   16.       See    also. 

harmony  had  existed  between  him  and  his  Heinec.  ad   Pand.   pars  4,  §   124;  Mattli. 

sister.     He  seems,  however,  to  have  over-  de   Prob.    cap.    2,   n.   5  ;    Westenbergius, 

looked  the  phrase  "quamdiu  vixit,"  and  Principia  Juris,  lib.  22,  tit.  3,  §  '27. 

the  peculiar  expression  "  desideratum."  (d)  See  bk.  2,  pt.  '2. 

(<•)  See  Byrne  v.  Boadle,  2  H.  &  C.  722  ;  (c)  Gilb.  Ev.  157,  4th  Ed. 
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§  32*2.  Presumptions  of  this  nature  are  entitled  to  great  weight, 
and  when  there  is  no  other  evidence,  are  generally  decisive  in  civil 
cases  (/).  In  criminal,  and  more  especially  in  capital  cases,  a 
greater  degree  of  caution  is  of  course  requisite,  and  the  technical 
rules  regulating  the  burden  of  proof  are  not  always  strictly  adhered 


§  323.  The  resemblance  between  inconclusive  presumptions  of 
law  and  strong  presumptions  of  fact  cannot  have  escaped  notice, 
the  effect  of  each  being  to  assume  something  as  true  until  it  is 
rebutted  ;  and,  indeed,  in  the  Eoman  law,  and  in  other  systems 
where  the  decision  of  both  law  and  fact  is  intrusted  to  a  single 
judge,  the  distinction  between  them  becomes  in  practice  almost 
imperceptible  (It).  But  it  must  never  be  lost  sight  of  in  the 
common  law,  where  the  functions  of  judge  and  jury  are  usually 
kept  distinct.  Unfortunate!}*,  however,  the  line  of  demarcation 
between  the  different  species  of  presumptions  has  not  always  been 
observed  with  the  requisite  precision.  We  find  the  same  presump- 
tion spoken  of  by  judges,  sometimes  as  a  presumption  of  law, 
sometimes  as  a  presumption  of  fact,  sometimes  as  a  presumption 
which  juries  should  be  advised  to  make,  and  sometimes  as  one 
which  it  was  obligatory  on  them  to  make  (i). 

§  324.  We  now  come  to  the  consideration  of  "  mixed  presump- 
tions ;  "  or,  as  they  are  sometimes  called,  "presumptions  of  mixed 
law  and  fact,"  and  "  presumptions  of  fact  recognised  by  law."  These 
hold  an  intermediate  place  between  the  two  former,  and  consist 
chiefly  of  certain  presumptive  inferences  which,  from  their  strength, 
importance,  or  frequent  occurrence,  attract,  as  it  were,  the  observa- 
tion of  the  law  ;  and  from  being  constantly  recommended  by  judges 
and  acted  on  by  juries,  become  in  time  as  familiar  to  the  courts  as 
presumptions  of  law,  and  occupy  nearly  as  important  a  place  in  the 
administration  of  justice.  Some  also  have  been  either  introduced 
or  recognised  by  statute.  They  are,  in  truth,  a  sort  of  quasi 
prgesumptiones  juris;  and,  like  strict  legal  presumptions,  may  be 
divided  into  three  classes  :  1st,  Where  the  inference  is  one  which 
common-sense  would  have  made  for  itself  ;  2nd,  Where  an  artificial 

(/)  Huberus,   Prael.  Jur.   Civ.    lib.   22,  praes.  jur.)  "non  male  referuntnr.  si  hac 

tit.  3,  n.  16.  distinctione  placeat  uti."     Huberus,  Prael. 

(g)  Id.     See  E.   v.   HadficJd,   27  How.  Jur.  Civ.  lib.  22,  tit.   3,  n.   18.      See  also 

St.  Tr.  1282,  1353.  Gresley,  Evid.  in  Eq.  483-484,  2nd  Ed. 

(h)  "  Qualibet  exempla  fortiorum,  quas  (*')  Pli   &  Am.  Ev.  460,  461  ;    1   Phill. 

dixiums    Pnesnmptionnm,   quatenus  legi-  Ev.  470,  10th  Ed. 
bus  prodita  sunt,  ad   liauc  classem  "  (soil 
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weight  is  attached  to  the  evidentiary  facts,  beyond  their  mere 
natural  tendency  to  produce  belief ;  and  3rd,  Where  from  motives 
of  legal  policy,  juries  are  recommended  to  draw  inferences  which 
are  purely  artificial.  The  two  latter  classes  are  chiefly  found, 
where  long-established  rights  are  in  danger  of  being  defeated  by 
technical  objections,  or  by  want  of  proof  of  what  has  taken  place 
a  great  while  ago  ;  in  which  cases  it  is  every  day's  practice  for 
judges  to  advise  juries  to  presume,  without  proof,  the  most  solemn 
instruments,  such  as  charters,  grants,  and  other  public  documents, 
as  likewise  all  sorts  of  private  conveyances  (A:). 

§  325.  Artificial  presumptions  of  this  kind  require  to  be  made 
with  caution  ;  and  it  must  be  acknowledged  that  the  legitimate 
limits  of  the  practice  have  often  been  very  much  overstepped  (I). 
There  are  in  the  books  many  cases  on  this  subject,  which  cannot 
now  be  considered  as  law,  and  some  of  which  even  border  on  the 
ridiculous.  Thus,  in  an  action  on  the  game  laws,  it  was  suggested 
that  the  gun  with  which  the  defendant  fired  was  not  charged  with 
shot,  but  that  the  bird  might  have  died  in  consequence  of  the 
fright ;  and  the  jury  having  given  a  verdict  for  the  defendant, 
the  court  refused  a  new  trial  (/»)•  In  another  case,  Lord  Ellen- 
borough  is  reported  to  have  cited  with  approbation  an  expression  of 
Lord  Kenyon,  that,  in  favour  of  modern  enjoyment  where  no 
documentary  evidence  existed,  he  would  presume  two  hundred 
conveyances,  if  necessary  (n).  So,  in  Wilkinson  v.  Payne  (o),  which 
was  an  action  on  a  promis-ory  note,  given  to  the  plaintiff  by  the 
defendant  in  consideration  of  his  marrying  the  defendant's 
daughter,  to  which  the  defence  set  up  was  that  the  marriage  was 
not  a  legal  one,  as  the  parties  were  married  by  licence  when  the 
plaintiff  was  under  age,  and  there  was  no  consent  of  his  parents  or 
guardians, — it  appeared  in  evidence  that  both  his  parents  were 
dead  when  the  marriage  was  celebrated,  and  there  was  no  legal 
guardian  ;  but  that  the  plaintiff's  mother,  who  survived  the  father, 
had,  when  on  her  death-bed,  desired  a  friend  to  become  guardian 
to  her  son,  with  whose  approbation  the  marriage  took  place.  It 
also  appeared  that,  when  the  plaintiff  came  of  age,  his  wife  was 
lying  on  her  death-bed,  in  extremis,  and  that  she  died  in  three 

(k)  IvfrA,  sect.  2,  sub-sect.  5.  d.  Shewen  v.  Wroot,  5  East,  132  ;  Git'.-"" 

(I)  See  Doe  d.  Fenwick  v.  Reed,  5  B.  &  v.  Clark,  1  Jac.  &  W.  1">9,  1(51,  n.  ( 

A.  232  ;  24  K.  R.  338,  per  Abbott,  C.  J.  ;  (m)  Cited  by  Lord  Kenyon  in  //' 

Harmood  v.  Oglander,  8  Ves.  106,  130,  n.  v.  Payne,  4  T.  R.  4fj8,  469. 

(a),  per  Lord  Eldon,  C.  ;  Day  v.  Williams,  (n)  Countess  of  Dartmouth  \.  Roberts,  1ft 

2  C.  &  J.  460,  461,  per  Bay  ley,  B.  ;  Doe  East,  334,  339. 

(o)  4  T.  R.  468. 
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weeks  afterwards ;  but  that  in  her  lifetime  she  and  the  plaintiff 
were  always  treated  by  the  defendant  and  his  family  as  man 
and  wife.  Upon  these  facts,  Grose,  J.,  left  it  to  the  jury  to 
presume  a  subsequent  legal  marriage,  which  they  did  accordingly, 
and  found  a  verdict  for  the  plaintiff,  and  the  court  refused  a  new 
trial  (p).  This  case  has  been  severely  commented  on  by  Sir 
"\Y.  D.  Evans  (q) ;  and  indeed  it  is  impossible  not  to  assent  to  the 
observation  that  rulings  of  this  kind  afford  a  temptation  to  juries 
to  trifle  with  their  oath,  by  requiring  them  to  find  as  true  facts 
which  are  probably,  if  not  obviously,  false  (/•)•  Of  late  years  more 
correct  views  have  grown  up;  and  in  several  modern  cases  judges 
have  refused  to  direct  certain  artificial  presumptions  to  be  made  (s). 
"When  thus  restrained  within  their  legitimate  limits,  presumptions 
of  this  kind  are  not  without  their  use.  To  suppose  an  absurdity, 
in  order  to  meet  the  exigency  of  a  particular  case,  must  ever  be 
fraught  with  mischief  ;  but  it  is  evidently  different  when,  in 
conformity  to  a  settled  rule  of  practice,  juries  are  directed  to 
presume  the  existence  of  ancient  documents,  or  the  destruction  of 
formal  ones ;  or  to  make  other  presumptions,  on  subjects  neces- 
sarily removed  from  ordinary  comprehension,  but  which  the  rules  of 
law  require  to  be  submitted  to  and  determined  by  them.  Both  j  udges 
and  uries  are  frequently  compelled,  in  obedience  to  the  Statutes  of 
Limitations  and  the  strict  presumptions  of  law,  to  assume  as  true 
facts  which  in  reality  are  not  so  ;  and  the  ends  of  justice  may  render 
a  similar  course  necessary,  in  the  case  of  those  mixed  presumptions 
which,  although  not  technically,  are  virtually  made  by  law.  Some 
of  the  most  important  of  these  presumptions  have  in  modern  times 
been  erected  by  the  legislature  into  rules  of  law(0- 

§  326.  The   terms   in    which   presumptions   of  fact  and   mixed 
presumptions  should  be  brought  under  the  consideration  of  juries 

(p)  These   are   not   the   only   instances  (r)  3  Stark.  Ev.  934,  3rd  Ed.  ;  Id.  7~>4, 

which  might  be  cited.      See  the  case  of  4th  Ed.  ;    and  see    Angus   v.    Dalton,    3 

Poii-ell  v.  Milbanke,  Cowp.  103  (n.),  where  Q.  B.  D.,  at  p.  105,  per  Cockburn,  C.  J.  ; 

Lord  Mansfield  advised  a  jury  to  presume  and  Dalton  v.  Angus,  6  App.  Cas.,  at  p. 

a  grant  from  the  crown,  on  the  strength  812,  per  Lord  Blackburn, 

of    enjoyment    under    two    presentations  (s)  Doe  d.  Fenwick  v.  Reed,  5  B.  &  A. 

stolen  from  the   crown.      That  case  was  232  :  24  R.  R.  338  ;  Doe  d.  Hammond  v. 

condemned  by  Lord   Eldoii.  C.,  in   Har-  Cooke,  ti  Biug.  174  ;  31  R.  R.  374  :    Wright 

mo»d  v.  Oglander,  8  Ves.  106,  130,  n.  (a),  v.  Smithies,  10  East,  409  ;  10  R.  R.  3:<7  ; 

and  was   spoken    of   by  Eyre,   C.    B.,  in  JR.  v.    The  Chapter  of  Exeter,  12  A.  &  E. 

Gibson  v.   Clark,    1   Jac.  &  W.  159,  161,  512. 

n.  (a),  as   "presumption  run  mad."  (t)  See  3  &  4  Will.  4,  c.  42,  s.  3  ;  infra, 

(q)  2  Ev.  Poth.  330.     See  also  Gresley,  sect.  2,  sub-sect.  7  ;    2  &  3  Will.  4,  cc.  71 

Evid.  in  liq.  485-486,  2nd  Ed.  ;    and  per  and  100  ;  infra,  sect.  2,  sub-sect.  5. 
Parke,  B.,  in  Doe  d.    Lewis  v.  Dai-ies,  2 
M.  &  W.  oil  ;  46  R.  R.  675. 
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by  the  court  depend  on  their  weight,  either  natural  or  technical. 
When  the  presumption  is  one  which  the  policy  of  law  and  the  ends 
of  justice  require  to  be  made,  such  as  the  existence  of  moduses,  and 
other  immemorial  rights,  from  uninterrupted  modern  user,  the  jury 
should  be  told  that  they  ought  to  make  the  presumption,  unless 
evidence  is  given  to  the  contrary  ;  it  should  not  be  left  to  them 
as  a  matter  for  their  discretion  (u).  And  the  same  rule  seems  to 
apply  where  the  presumption  is  one  of  much  natural  weight  and  of 
frequent  occurrence,  as  where  larceny  is  inferred  from  the  recent 
possession  of  stolen  property  (,r) .  In  the  case  of  presumptions  of  a 
less  stringent  nature,  however,  such  a  direction  would  be  improper ; 
and  perhaps  the  best  general  rule  is,  that  the  jury  should  be  advised 
or  recommended  to  make  the  presumption  (y).  To  lay  down  rules 
for  all  cases  would  of  course  be  impossible ;  but  the  language  of  the 
courts,  expressed  in  decided  cases  in  regard  to  particular  presump- 
tions, may  in  general  be  expected  to  exercise  considerable  influence, 
in  the  determination  of  future  cases  in  which  the  like  presumptions 
may  arise  (z) . 

§  327.  It  has  been  already  stated  (a),  as  a  characteristic  dis- 
tinction between  presumptions  of  law  and  presumptions  of  fact, 
either  simple  or  mixed,  that  when  the  former  are  disregarded  by  a 
jury,  a  new  trial  is  granted  as  matter  of  right,  but  that  the  dis- 
regard of  any  of  the  latter,  however  strong  and  obvious,  is  only 
ground  for  a  new  trial  at  the  discretion  of  the  court  (b) .  Now, 
although  questions  of  fact  are  the  peculiar  province  of  a  jury,  the 
courts,  by  virtue  of  their  general  controlling  power  over  everything 
that  relates  to  the  administration  of  justice  (c),  will  usually  grant  a 
new  trial  when  an  important  presumption  of  fact,  or  an  important 
mixed  presumption,  has  been  disregarded  by  a  jury.  But  new 
trials  will  not  always  be  granted  when  successive  juries  disregard 
such  a  presumption ;  and  the  interference  of  the  court  in  this 
respect  depends  very  much  on  circumstances.  As  a  general  rule 
it  may  be  stated  that  not  more  than  one  or  two  new  trials  would  be 
granted  (d).  There  are,  however,  some  mixed  presumptions  which 

(«)  Shcphard  v.  Payne  (in  Cain.  Scac.),  («)  Supra,  §  304. 

16  C.  B.  X.  s.  132,  135  ;  Lawrence  v.  Hitch  (b)  See  Tindal  v.  Prown,  1  T.  R.  167  ; 

(in    Cam.  Scac.),   L.   Rep.  3    Q.   B.  521  ;  1  R.  R.  171. 

Jenkins  v.  Harvey,   1  C.   M.  &    R.  877  >  (c)  Goodwin  v.  Gibbons,  4  Burr.  2108  ; 

Pilots  of  Newcastle  v.  Bradley,  2  K.  &  B.  Burton  v.  Thompson,  2  Burr.  664. 

431.     See,  however,  per  Lord  Dcninau  in  (d)  See  Foster  v.  Stcelc,  3  Bing.  X.  < '. 

Brunt  v.  Thompson,  4  Q.  B.  543,  552.  89'2;(iwinnertonv.  The  Marquis  of  Stafford, 

(x)  See  supra,  §  323,  n.  (r).  3  Taunt.  232;  Foster  v.  AUcnby,  5  !)<>\vl. 

(j/)  See  R.  v.  Joliffe,  2  B.  &  C.  54.  619  ;  Davies  v.  Roper,  2  Jur.  x.  s.  167. 

(z)  Ph.  &  Am.   Ev.    461  ;  1  Phill.  Ev. 
470,  10th  Ed. 
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the  policy  of  the  law,  convenience,  and  justice  so  strongly  require 
to  be  made,  that  the  courts  will  go  farther  in  order  to  uphold  them. 
The  principal  among  these  are  the  existence  of  prescriptive  rights 
and  grants,  from  long-continued  possession  (e),  &c.  But  it  may 
well  be  doubted  whether,  even  in  such  cases,  the  rule  is  as  has 
been  suggested  (/) ;  viz.,  that  if  the  jury  disregard  the  recom- 
mendation of  the  judge, — that  such  evidence  warrants  the  pre- 
sumption,— the  court  will  direct  a  new  trial  toties  quoties.  This 
would  be  very  like  setting  aside  trial  by  jury  ;  and  where  several 
sets  of  men  find  on  their  oaths  in  a  particular  way,  it  would  be 
more  reasonable  to  presume  that  they  did  not  do  so  without  good 
grounds.  Strong  disapproval  of  new  trials  has  been  frequently 
expressed  by  high  authority  (#). 


SUB- SECTION  III. 
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stronger  than  casual  presump- 
tions   290 

Rule  3.  Presumptions  are  fa- 
voured which  give  validity  to 
acts 291 

Rule  4.  The  presumption  of  in- 
nocence is  favoured  in  law  .  .  291 


§  328.  It  is  obvious  from  what  has  been  already  said,  that  the 
maxim,' 'Stabitur  praesumptioni  donee  probetur  in  contrarium "(/*), 
must  be  understood  with  considerable  limitation.  That  maxim  is 
obviously  inapplicable  either  to  irrebuttable  presumptions  (prte- 
sumptioitcs  juris  et  de  jure),  whose  very  nature  is  to  exclude  all 
contrary  proof,  or  to  those  presumptions  of  fact  which  have  been 
denominated  slight  (prasumptionet  leviores).  And  it  is,  therefore, 
necessarily  restricted  to  such  presumptions  of  law  or  fact,  mixed 
presumptions,  and  pieces  or  masses  of  presumptive  evidence,  as 
throw  the  burden  of  proof  on  the  parties  against  whom  they 
militate. 


(e)  Jenkins  v.  Harvey,  1  C.  M.  k  R.  877, 
895,  perAlderson,  B.  ;  Gibson  Y.  Muskctt,  3 
Scott,  X.  R.  419. 

(/)  Gale  on  Easements,  5th  Ed.  162, 
citing  Jenkins  v.  Harvey.  1  C.  M.  k.  R. 
895. 


(g]  See,  e.g.,  Phillips  v.  Jfartin,  15  App. 
Cas.  193  ;  Metropolitan  R.  Co.  v.  Wright 
11  App.  Cas.  152. 

(h)  Co.  Litt.  373  b  ;  2  Co.  48  a  ;  2  Co. 
73  b  ;  Hob.  297  ;  Jenk.  Cent.  1,  Cas.  62 ; 
3  Bl.  C.  371. 
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§  329.  Kebuttable  presumptions  of  any  kind  may  be  encountered 
by  presumptive,  as  well  as  by  direct  evidence  (i)  ;  and  the  court 
may  even  take  judicial  notice  of  a  fact— such,  for  example,  as  the 
increase  in  the  value  of  money — for  the  purpose  of  rebutting  a  pre- 
sumption, which  would  otherwise  have  arisen  from  uninterrupted 
modern  usage  (A;).  Again,  it  not  unfrequently  happens  that  the 
same  facts  may,  when  considered  in  different  points  of  "view,  form 
the  bases  of  opposite  inferences  ;  and  in  either  of  these  cases  it 
becomes  necessary  to  determine  the  relative  weight  due  to  the 
conflicting  presumptions.  The  relative  weight  of  conflicting  pre- 
sumptions of  law  is,  of  course,  to  be  determined  by  the  court  or 
judge, — who  should  also  direct  the  attention  of  the  jury  to  the 
burden  of  proof  as  affected  by  the  pleadings,  and  to  the  evidence  in 
each  case.  And  although  the  decision  of  questions  of  fact  consti- 
tutes the  peculiar  province  of  the  jury,  they  ought,  especially  in 
civil  cases,  to  be  guided  by  those  rules  regulating  the  burden  of 
proof  and  the  weight  of  conflicting  presumptions,  which  are 
recognised  by  law,  and  have  their  origin  in  natural  equity  and 
convenience.  It  must  not,  however,  be  supposed  that  every  prse- 
sumptio  juris  is,  ex  vi  termini,  stronger  than  every  prassumptio 
hominis,  or  prsesumptio  mixta  ;  on  the  contrary,  which  of  any  two 
presumptions  ought  to  take  precedence  must  be  determined  by  the 
nature  of  each.  The  presumption  of  innocence,  for  instance,  is 
prsesumptio  juris  ;  but  every  day's  practice  shows  that  it  may  be 
successfully  encountered  by  the  presumption  of  guilt  arising  from 
the  recent  possession  of  stolen  property  (/), — which  is  at  most  only 
prsesumptio  mixta. 

§  330.  The  subject  of  conflicting  presumptions  seems  almost  to 
have  escaped  the  notice  of  the  writers  on  English  law  ;  but  several 
rules  respecting  it  have  been  laid  down  by  civilians.  Some  of  these 
are,  perhaps,  questionable  (m) ;  but  the  following  appear  sound  in 

(i}  Brady  v.  Cubitt,  1  Dougl.  31,  39,  ing  (De  Prsesumptionibus,  lib.  1,  qusest.  29. 

per  Lord  Mansfield  ;  Jayne  v.  Price,  5  See  also  Id.  de  Arbitrariis  Judicum,  lib.  '2, 

Taunt.  326,  328,  per  Heath,  J.  ;  liickards  casus  472)  :  "1.  Prassumptio  qme  a  sub- 

v.  Mu.rn.ford,  2  Phillim.  24,  25,  per  Sir  stantia  provenit,  dicitur  poteiitior  ilia  qiUB 

John  Nicholl ;  Doe  d.  Harrison  v.  Ramp-  descendit  a  solenmitate.  2.  Prsesumptio 

son,  4  C.  B.  267 ;  Simpson  v.  Dendy,  8  judicatur  potentior  qua:  i-st  lu-nignior. 

C.  B.  N  s.  433  ;  Meuuch.  de  Prses.  lib.  1,  3.  Praesumptio  judicatur  finnior  et  jiotcii- 

quaest.  29,  30,  31  ;  Mascard.  de  Prob.  tior,  quae  juri  coininuni  inha'rft,  et  ilia 

Concl.  1231.  debilior  quaj  juri  special!.  4.  Prsesumptio 

(k)  Bryant  v.  Foot,  L.  Rep.  2  Q.  B.  est  validior  et  potentior,  quaa  verisimilitu- 

161  ;  S.  C.  (in  Cam.  Scac.)  3  Id.  497.  dini  magis  coiivenit.  5.  Pra'suiuptio  qiife 

(/)  Suprit,  bk.  2,  pt.  2.  descendit  a  quasi  possessioue  est  potentior 

(m)  In  addition  to  those  mentioned  in  ilia,  quse  est,  quod  quaelibet  res  prsestiniatar 

this  chapter,  Meuochins  gives  the  follow-  libera.  6.  Prsesumptio  est  potent  ii>r  >'t 
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principle,  and  provided  they  are  understood  as  being  merely  rules 
for  general  guidance,  and  not  rules  of  universal  obligation,  they 
are  likely  to  be  serviceable  in  practice. 

;;'  331.  I.  Special  presumptions  take  precedence  of  general  (n). 
This  is  the  chief  rule  ;  and  it  seems  a  branch  of  the  more  general 
principle,  "In  toto  jure  generi  per  speciem  derogatur  "  (o).  It  rests 
on  the  obvious  principle  that  as  all  general  inferences  (except,  of 
course,  such  as  are  juris  et  de  jure)  are  rebuttable  by  direct  proof, 
they  will  naturally  be  affected  by  that  which  conies  nearest  to  it ; 
namely,  specific  proximate  facts  or  circumstances,  which  give  rise 
to  special  inferences,  negativing  the  applicability  of  the  general 
presumption  to  the  particular  case.  Thus,  although  the  owner  in 
fee  of  land  is  presumed  to  be  entitled  to  the  minerals  found  under 
it  (p),  this  presumption  may  be  rebutted  by  that  arising  from  non- 
enjoynient  by  him,  and  the  use  of  those  minerals  by  others  (q). 
So,  although  the  possession  of  land  and  the  perception  of  rent  is 
prima  facie  evidence  of  a  seisin  in  fee,  still,  where  the  demandant 
in  a  writ  of  right  claimed  under  a  remote  ancestor,  it  was  held  that 
the  presumption  was  successfully  encountered  by  proof,  that  the 
demandant  and  his  father,  through  whom  his  title  was  traced,  had 
for  a  long  time  allowed  other  parties  to  keep  possession  of  the  land, 
when  they  themselves  lived  in  the  neighbourhood,  and  must  have 
been  aware  of  it(r).  The  flowing  of  the  tide  in  a  river  is  pre- 
sumptive evidence  of  its  being  navigable  (s),  but  the  presumption 
may  be  rebutted  by  proof  of  the  narrowness  of  the  stream,  or  the 
>-hallowness  of  its  channel,  or  of  acts  of  ownership  by  private 
individuals,  inconsistent  with  a  right  of  public  navigation  (f).  The 
presumption  of  innocence  is  a  very  general,  and  rather  favoured 

firnrior  qaae   est  negativa,    ilia    qnse    est  Pand.  lib.  22,  tit.  3,  n.  24  ;  Mascard.  de 

affirmativa.     7.  Prasumptio  ilia  judicatur  Prob.    Concl.    1231,    nn.    6   &   7;   2    Ev. 

potentior  et   tirmior  quse  est  fundata  iu  Poth.  332. 

ratione  natural!,  ilia  qua;  est  fuudata  in  (o)  Dig.  lib.  50,  tit.  17,  L  80.     See  also 

ratione    civili.      8.    Firmior    et    validior  Sext.  Decretal,  lib.  5,  tit.  1 2,  de  Reg.  Juris, 

existimatur  ilia  prsesumptio,  qua  absurda  Reg.  34. 

et    inaequalia    evitantur.     9.   Pnesumptio  (p)  Rowbotham.  v.    Wilson,  8  H.  L.  C. 

quse  ducitur  a  facto,  est  firmior  et  poten-  348. 

tior  ea  qua?  sumitur  a  non  facto.     10.  Prae-  (q)  Rowe  v.  Brenton,  8  B.  &  C.  737  ;  32 

suniptio  qiue  favet   animse,  sicque   saluti  R.  R.  524 ;  Rowe  v.  Grenfel,  R.  &  if.  396. 

ffiternae,  potentior  et  firmior  est  ilia  qua  (r)  Jayne  v.    Price,   5  Taunt.   326 ;  15 

dicimus  delictum  non  pnesnmi."  R.  R.  518. 

(n)  Menochius  de  Prsesumptionibus,  lib.  (3)  Jfilcs   v.    Rose,    5   Taunt.    705  ;    15 

1,  qusest.  29,  nn.  7  A:  8 ;  Id.  de  Arbitrariis  R.  R.  623. 

Judicum,  lib.  2,  casus  472,   n.  14  et  seq. ;  (t)  Id.;  R.  v.  Montague,  4  B.  &  C.  598 ; 

Huberus,    Prael.     Juris    Civilis,    lib.    22,  Mayor  of  Lynn  v.  Turner,  Cowp.  86. 
tit.   3,    n.   37 ;  Id.    Positiones  Juris   sec. 

B.E.  19 
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presumption  ;  but  guilt,  as  we  see  every  day,  may  be  proved  by  pre- 
sumptive evidence.  Where  the  publication  of  a  libel  has  been 
proved,  malice  will  be  presumed  (n) ;  as  it  will  also  on  a  charge  of 
murder,  from  the  fact  of  slaying  (#).  So,  if  a  libel  be  sold  by  a 
servant  in  the  discharge  of  his  ordinary  duty,  this  is  presumptive, 
and — at  least  since  the  Libel  Act,  1843,  6  &  7  Viet.  c.  96,  s.  7— 
only  presumptive  evidence  of  publication  by  the  master  (?/) .  So  it  is 
said  to  have  been  a  rule  in  the  ecclesiastical  courts  that  where  the 
existence  of  an  adulterous  intercourse  had  been  proved,  its  con- 
tinuance would  be  presumed  so  long  as  the  parties  lived  under  the 
same  roof  (z).  But  it  is  not  every  circumstance  or  special  inference 
that  will  suffice  to  set  aside  a  general  presumption,  either  of  law 
or  fact. 

§  332.  II.  Presumptions  derived  from  the  course  of  nature  are 
stronger  than  casual  presumptions  (a).  This  is  a  very  important 
rule,  derived  from  the  constancy  and  uniformity  observable  in  the 
works  of  Nature,  which  render  it  probable  that  human  testimonies, 
or  particular  circumstances  which  point  to  a  conclusion  at  variance 
with  her  laws,  are,  in  the  particular  instance,  fallacious.  "  Naturae 
vis  maxima  "  (b).  Thus,  on  an  indictment  for  stealing  a  log  of 
timber,  it  would  probably  be  considered  a  sufficient  answer  to  any 
chain  of  presumptive  evidence,  or  even  to  the  positive  testimony  of 
an  alleged  eye-witness,  to  show  that  the  log  in  question  was  so 
large  and  heavy  that  ten  of  the  strongest  men  could  not  move  it  (c). 
A  charge  of  robbery  brought  by  a  strong  person  against  a  girl  or  a 
child,  or  of  rape  brought  by  an  athletic  female  against  an  old  or 
sickly  man,  would  be  refuted  in  this  way.  So,  although  this  like- 
wise rests  in  some  degree  on  principles  of  public  policy  (d),  sanity 
is  always  presumed,  even  when  the  accused  is  on  his  trial  on  a 
capital  charge  (e).  Under  this  head  come  also  those  instances  in 
which  presumptions  drawn  from  the  natural  feelings  of  the  human 
heart  have  been  found  to  prevail  over  others,  and,  among  the  rest, 
over  that  arising  from  possession,  as  in  the  judgment  of  Solomon, 

(u)  Haire  v.    Wilson,  9  B.  &  C.  643;  qusest.  10,  n.  18;  and  Concl.  1231,  nn.  17 

33  R.  R.  284.  &  18  ;  Hubenis,  Prael.  Jur.  Civ.  lib.  22,  tit. 

(a;)  Foster's   C.   L.    255,   290  ;  1   Hale.  3,  n.  17  ;  Id.   Positiones  Juris  sec.  Pund. 

P.  C.  455  ;  1  East,  P.  C.  340.  lib.  22,  tit.  3,  n.  24. 

(y)  R.   v.   Walter,  3  Esp.  21  ;  6  R.  R.  (&)  2  Inst.  564  ;  Plowd.  309. 

808  ;  R,  v.  Gutch,  1  Mood.  &  M.  437.  (c)  Menoch.  de  Arbitrariis  Jud.  lib.  2, 

(z)  Turton  v.   Turton,   3   Hagg.  N.  C.  casus  472,  n.  21. 

350.  (d)  Infra,  sect.  3,  sub-sect.  1. 

(a)  Menoch.  de  Prses.  lib.  1,  quaest.  29,  (e)  Answer  of  the  Judges  to  the  House 

n.  9  ;  Id.  de  Arbitrariis  Judicum,  lib.  2,  of  Lords,  8  Scott,  N.  R.  595  ;  1  Car.  .v  K. 

casus   472,    n.    19  ;    Mascard.    de    Prob.  131  ;  K.  v.  Stokes,  3  Car.  &  K.  185. 
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already  mentioned  (/).  So,  where  a  parent  advances  money  to  a 
child,  it  is  presumed  to  be  by  way  of  gift  and  not  by  way  of 
loan  (<jf) ;  and  the  harsh  doctrine  of  collateral  warranty  rested,  in 
some  degree,  on  a  strained  application  of  this  principle  (Ji). 

§  333.  III.  Presumptions  are  favoured  which  (five  validity  to  acts(i). 
The  maxim,  "  Omnia  praesumuntur  rite  esse  acta,"  will  be  considered 
in  its  place  (k)  ;  and  it  will  only  be  necessary  at  present  to  advert 
to  some  cases  in  which  this  presumption  has  been  held  to  override 
others  also  of  a  favoured  kind,  as,  for  instance,  that  of  innocence. 
On  an  indictment  for  the  murder  of  a  constable,  the  fact  of  the 
deceased  having  publicly  acted  as  constable  is  sufficient  prima  facie 
proof  of  his  having  been  such,  without  producing  his  appoint- 
ment (/).  And  on  an  indictment  for  perjury,  in  taking  a  false  oath 
tkie  a  surrogate,  it  is  sufficient,  prima  facie,  to  prove  that  the 
party  administering  the  oath  acted  as  surrogate  (/«)• 

§  334.  IV.  The  presumption  of  innocence  is  favoured  in  law  (n). 
This  is  a  well-known  rule,  and  runs  through  the  whole  criminal  law  ; 
but  it  likewise  holds  in  civil  proceedings.  In  7?.  v.  The  Inhabitants 
of  Twyning  (o),  which  is  one  of  the  leading  authorities  on  the  subject 
of  conflicting  presumptions,  it  appeared  by  a  case  sent  up  from  the 
sessions,  that  about  seven  years  before  that  time,  a  female  pauper 
intermarried  with  Eichard  Winter,  with  whom  she  lived  a  few 
months,  when  he  enlisted  as  a  soldier,  went  abroad  on  foreign 
service,  and  was  never  afterwards  heard  of.  In  little  more  than 
twelve  months  after  his  departure  she  married  Francis  Burns.  On 
this  evidence  the  Court  of  Queen's  Bench,  consisting  of  Bay  ley  and 
Best,  JJ.,  held  that  the  issue  of  the  second  marriage  ought  to  be 
presumed  legitimate  ;  and  the  former  judge  said  (p) :  "  This  is  a 
case  of  conflicting  presumptions,  and  the  question  is,  which  is  to 

(/)  1  Kings,  iii.  16  ;  supra,  sub-sect.  2.  (»i)  £.    v.    Verelst,    3    Camp.    432  ;    14 

(g)  Dig.  lib.  10,  tit.  2,  1.  50  ;  Aroet.  ad  R.  R.  775. 

Pand.  lib.  22,  tit.  3,  n.  In,  vers.  fin.  ;  per  (?i>  Huberus,   Preel.    Jur.    Civ.  lib.    22, 

Bayley,  J.,  in  Hick  v.  Keats,  4  B.  &C.  69,  tit.    3,    n.    17  ;    Id.    Positiones   Juris   sec. 

71.  Pand.   lib.  22,  tit.  3,  n.    24  ;  Menoch.  de 

(h)  Co.  Litt.  373  a.  Praes.   lib.   1,   quaest.    29,    n.    11  ;    Id.    de 

(i)  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  Arbitr.  Jud.  lib.  2,   cas.  472,   n.  25  ;  Mas 

3,  n.  17  ;  Id.  Positiones  Juris  sec.  Pand.  card,  de  Prob.  Concl.  1231.  nn.  9,  30,  &c. ; 

lib.   22,  tit.  3,  n.  24  ;  Menoch.   de  Praes.  Middleton  v.  Earned,  4  Exch.  241.    In  the 

lib.    1,  qnsest.  29,  n.   3;  Id.  de  Arbitral-.  U.S.A.  the  presumption  of  innocence  over- 

Jud.   lib.   2,  cas.   472,  n.  2  ;  Mascard.  de  rides   all   other   presumptions.     Morgan'^ 

Prob.  Concl.  1231,  un.  20  &  23.  Best,  p.  602,  citing  West  v.  State,  1 

(k]  Infra,  sect.  2,  sub-sect.  4.  and  other  cases. 

(?)  R.  v.  Gordon,  1  Leach,  C.  L.  515.  (o)  2  B.  &  Aid.  386  ;  20  R,  R.  480. 

(p)  2  B.  &  Aid.  388. 
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prevail.  The  law  presumes  the  continuation  of  life  ;  but  it  also 
presumes  against  the  commission  of  crimes,  and  that  even  in  civil 
cases  until  the  contrary  be  proved.  .  .  .  The  facts  of  this  are,  that 
there  is  a  marriage  of  the  pauper  with  Francis  Burns,  which  is 
prima  facie  valid  ;  but  the  year  before  that  took  place,  she  was  the 
wife  of  Richard  Winter,  and  if  he  was  alive  at  the  time  of  the  second 
marriage,  it  was  illegal,  and  she  was  guilty  of  bigamy.  But  are  we 
to  presume  that  Winter  was  then  alive  ?  If  the  pauper  had  been 
indicted  for  bigamy,  it  would  clearly  not  be  sufficient.  In  that  case 
Winter  must  have  been  proved  to  have  been  alive  at  the  time  of  the 
second  marriage.  It  is  contended  that  his  death  ought  to  have  been 
proved  ;  but  the  answer  is,  that  the  presumption  of  law  is,  that  he 
was  not  alive  when  the  consequence  of  his  being  so  is  that  another 
person  has  committed  a  criminal  act.  I  think,  therefore,  that  the 
sessions  decided  right,  in  holding  the  second  marriage  to  have  been 
valid,  unless  proof  had  been  given  that  the  first  husband  was  alive 
at  the  time."  This  language  goes  much  farther  than  was  necessary 
for  the  decision  of  the  actual  case  before  the  Court ;  and  it  certainly 
cannot  be  supported  to  its  full  extent,  as  appears  from  the  subse- 
quent case  of  It.  v.  The  Inhabitants  of  Harborne  (q).  There,  in  order 
to  support  an  order  for  the  removal  of  a  female  pauper,  of  the  name 
of  Ann  Smith,  it  was  proved  that  on  the  llth  April,  1831,  she  had 
been  married  to  one  Henry  Smith,  who  had  since  deserted  her ;  in 
answer  to  which  it  was  shown  that  he  had  been  previously  married, 
in  October,  1821,  to  another  female,  with  whom  he  lived  until  1825, 
when  he  left  her ;  that  several  letters  had  since  been  received  from 
her  in  Van  Diemen's  Land,  one  of  which  was  produced,  bearing 
date  twenty-five  days  previous  to  the  second  marriage.  The  sessions, 
on  this  evidence,  presumed  the  first  wife  to  be  living  at  the  time  of 
the  second  marriage,  and  quashed  the  order.  On  the  case  coming 
on  for  argument  before  the  Court  of  Queen's  Bench,  several  cases 
were  cited,  and  R.  v.  Twyning  was  relied  on  as  an  authority,  to  show 
that  the  party  asserting  the  life  of  the  first  wife,  and  thereby  the 
criminality  of  the  husband,  was  bound  to  show  the  continuance  of 
the  life  up  to  the  very  moment  of  the  second  marriage  ;  and  that  the 
court  was  precluded  from  inferring  the  continuance  of  the  life  until 
the  marriage,  by  the  strict  rule  of  legal  presumption  laid  down  in 
that  case.  The  court,  however  (Lord  Denman,  C.  J..  and  Littledale 
and  Williams,  JJ.),  held  that  the  conclusion  drawn  by.  the  sessions 
from  the  evidence  was  proper.  Lord  Denman,  in  the  course  of  his 
judgment,  expressed  himself  as  follows:  "The  only  circumstance 

(q)  2  A.  &  E.  540. 
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raising  any  doubt  in  my  mind  is  the  doctrine  laid  down  by  Bayley, 
J..  in  U.  v.  Tirynimj.  But  in  that  case  the  sessions  found  that  the 
plaintiff  was  dead  ;  and  this  court  merely  decided  that  the  case 
raised  no  presumption  upon  which  the  rinding  of  the  sessions  could 
be  disturbed.  The  two  learned  judges,  Bayley,  J.,  and  Best,  J., 
certainly  appear  to  have  decided  the  case  upon  more  general 
grounds  ;  the  principle,  however,  on  which  they  seem  to  have  pro- 
ceeded was  not  necessary  to  that  decision.  I  must  take  this  oppor- 
tunity of  saying  that  nothing  can  ba  more  absurd  than  the  notion 
that  there  is  to  be  any  rigid  presumption  of  law  on  such  questions 
of  fact,  without  reference  to  accompanying  circumstances, — such, 
for  instance,  as  the  age  or  health  of  the  party.  There  can  be  no 
such  strict  presumption  of  law.  ...  I  am  aware  that  Bayley,  J., 
founds  his  decision  on  the  ground  of  contrary  presumptions ;  but  I 
think  that  the  only  questions  in  such  cases  are,  what  evidence  is 
admissible,  and  what  inference  may  fairly  be  drawn  from  it.  It  may 
be  said,  suppose  a  party  were  shown  to  be  alive  within  a  few  hours 
of  the  second  marriage,  is  there  no  presumption  then  ?  The  pre- 
sumption of  innocence  cannot  shut  out  such  a  presumption  as  that 
supposed.  I  think  no  one,  under  such  circumstances,  could  presume 
that  the  party  was  not  alive  at  the  time  of  the  second  marriage." 
Judgments  to  a  similar  effect  were  given  by  the  other  members  of 
the  court.  There  is  no  conflict  whatever  between  the  decisions  in 
the  cases  of  It.  v.  Tin-  Inhabitants  of  Ttcyninf/,  and  It.  v.  The 
Inhabitant*  »f  Harbome,  nor  does  the  principle  involved  in  either  of 
them  present  any  real  difficulty.  The  presumption  of  innocence  is 
a  prsesurnptio  juris,  and,  as  such,  is  good  until  disproved.  It.  v. 
Tivyiriiuj  decides  that  the  presumption  of  the  fact  of  the  continuance 
of  life,  derived  from  the  first  husband's  having  been  shown  to  be 
alive  about  a  year  previous  to  the  second  marriage,  ought  not  to 
outweigh  the  former  presumption  in  the  estimation  of  the  sessions 
or  a  jury;  while  It.  v.  Harbornc  determines,  that  if  the  period  be 
reduced  from  twelve  months  to  twenty-five  days  it  would  be  other- 
wise ;  and  that  the  sessions  or  a  jury  might,  in  their  discretion, 
presume  the  first  husband  to  be  still  living.  This  view  of  these 
cases  is  confirmed  by  the  judgment  of  the  House  of  Lords,  in  the 
subsequent  case  of  Lapsb-ji  v.  (rrierson  (r).  Another  curious  case  is 
Rill.  v.  Willshire  (s).  In  that  case  "Willshire,  who  was  indicted  in 
1881  for  bigamy  in  1880,  had  married  in  1864.  In  1868  he  had 
been  convicted  of  bigamy  in  marrying  in  1868,  while  his  wife  was 
alive.  In  1879  he  had  married  again,  and  in  1880  yet  again,  while 

(r)  1  Ho.  Lo.  Cas.  498.  ,    6  Q.  B.  D.  366..  C.  C.  R. 
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the  woman  to  whom  he  was  married  in  1879  was  alive.  Thus,  there 
arose  a  presumption  in  favour  of  the  marriage  of  1879  being  inno- 
cently contracted,  and  therefore  valid.  But  the  prisoner,  by  putting 
in  the  conviction  for  bigamy  in  1868,  showed  that  there  was  a  valid 
marriage  in  1864  with  a  woman  who  survived  at  least  till  1868. 
Thus  there  arose  a  presumption  of  the  continuance  of  a  life, — of 
the  life  of  the  woman  he  originally  married  in  1864.  It  was  held 
to  be  a  question  of  fact  for  the  jury  whether  the  wife  of  1864  was 
alive  or  not  when  the  prisoner  married  in  1879,  and  the  conviction 
was  quashed  on  the  ground  that  the  question  had  not  been  left  to 
them.  In  connection  with  this  case  it  should  be  observed  :  1.  The 
prisoner,  if  the  case  had  been  tried  with  the  proper  direction  to  the 
jury,  would  have  owed  his  acquittal,  if  he  had  been  acquitted,  to 
the  jury  believing  him  to  be  guilty  of  a  crime  for  which  he  was  not 
indicted.  2.  The  strictness  of  criminal  pleading  prevented  an 
indictment  in  the  alternative.  3.  The  strictness  of  criminal  pro- 
cedure prevented  a  new  trial  with  a  proper  direction  to  the  jury. 
4.  Although  the  prisoner  could  set  up  the  presumption  of  the  con- 
tinuance of  his  wife's  life  in  answer  to  indictments  for  ever  so  many 
marriages  during  the  lifetime  of  any  woman  married  to  him  after 
her,  he  yet  could  avail  himself  of  her  seven  years'  absence  as  a 
defence  to  an  indictment  for  marrying  again  during  her  lifetime. 

SECTION  II. 

PKESUMPTIONS  OF  LAW  AND  FACT  USUALLY  MET  WITH  IN  PRACTICE. 

§  335.  It  is  proposed  in  this  section  to  consider  the  principal 
presumptions  of  law  and  fact  usually  met  with  in  practice,  which 
will  be  treated  in  the  following  order  :— 

1.  Presumption  against  ignorance  of  the  law. 

2.  Presumptions  derived  from  the  course  of  nature. 

3.  Presumptions  against  misconduct. 

4.  Presumptions  in  favour  of  the  validity  of  acts. 

5.  Presumptions  from  possession  and  user. 

6.  Presumptions  from  the  ordinary  conduct  of  mankind,  the  habits 

of  society,  and  the  usages  of  trade. 

7.  Presumption  of  the  continuance  of  things  in  the  state  in  which 

they  have  once  existed. 

8.  Presumptions  in  disfavour  of  a  spoliator. 

9.  Presumptions  in  international  law. 

10.  Presumptions  in  maritime  law. 

11.  Miscellaneous  presumptions. 
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§  336.  The  law  presumes  conclusively  against  ignorance  of  its 
provisions.  It  is  a  prasumptio  juris  ct  <lc  jun-  that  all  persons 
(even  foreigners)  (t)  subject  to  any  law  which  has  been  duly  promul- 
gated, or  which  derives  its  efficacy  from  general  or  immemorial 
custom,  must,  for  the  reasons  stated  in  the  Introduction  to  this 
work  (»),  be  supposed  to  be  acquainted  with  its  provisions  so  far  as 
to  render  them  amenable  to  punishment  for  their  violation,  and  to 
have  done  all  acts  with  a  knowledge  of  their  legal  effects  and  conse- 
quences (x), — "  Ignorantia  juris,  quod  quisque  tenetur  scire,  non 
excusat  "  (.?/).  It  is  on  this  principle  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered  (2-) ;  whereas  money  paid  under 
a  mistake  of  fact  can  (a). 

Acts  of  Parliament  take  effect  on  the  day  on  which  they  receive 
the  royal  assent,  unless,  as  frequently  happens,  the  Act  itself 
provides  otherwise  (b),  in  which  case  they  take  effect  on  the  day 
so  provided.  In  early  times,  they  were  frequently  promulgated 
by  proclamation ;  in  modern  times,  they  have  been  always  printed 
by  the  government  printer.  But  there  is  no  legal  duty  on  any 
person  to  procure  them  to  be  printed,  nor  is  a  government 
printer's  copy  evidence  of  the  contents  of  a  public  act,  though  by 
the  Evidence  Act,  1845  (c),  it  is  of  a  local  one.  The  only  evidence 
of  the  contents  of  a  public  act  is  the  Parliament  roll ;  and  the 
communication  of  the  royal  assent  to  Parliament  is  sufficient 
promulgation  to  make  it  legally  binding,  without  any  further 
publication. 

(t)  R.  \.  Esop,  7  C.  &  P.  456.  (b)  Acts  of  Parliament  (Commencement) 

(M)  Pt.  2,  §  45.  Act,    1793,    33   Geo.    3,  c.    13  ;   Chitty's 

(x)  Doct.  &  Stud.  Dial.  1,  c.  26  ;  Dial.  2,  Statutes,    4th   E<L    tit.    "  Act   of  Parlia- 

cc.  16,  46  ;  Plowd.  342-343  ;  1  Co.  177  b ;  meut."    Before  this  Act,  by  an  absurd  and 

2  Co.  3  b  ;  6  Co.  54  a.  unjust  fiction,  statutes  "  related  back  "  to 

(y)  4  Blackst.  Comm.  27.  the  first  day  of  the  session  on  which  they 

(z)  Bill ic  v.   Lumlfij,  2  East,   469;    6  were  passed.  Latlessv.  Holmes,  4  T.  R.  660. 

R,  R.  479.  (c)  8  &  9  Viet.  c.  113,  s.  3. 
(a)  Millies  v.  Duncan,  6  B.  &  C.  671  ; 

30  R.  R.  498. 
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Very  many  public  bodies  have,  by  charter  or  statute,  power  to 
make  by-laws,  rules,  regulations,  or  orders.  For  these  to  take 
effect,  the  mere  resolution  of  the  body  making  them  is  not  sufficient. 
There  must  be  some  publication  to  the  outside  world  (d),  and  the 
mode  of  publication  is  frequently,  but  by  no  means  universally, 
prescribed  by  the  charter  or  statute  from  which  the  power  to 
make  the  by-law,  &c.,  is  derived.  If  this  mode  of  publication  be 
followed,  the  by-law,  &c.,  would  seem  to  be  binding  (<>),  whether 
it  is  in  fact  known  of  or  not.  If  this  mode  of  publication  be 
disregarded,  the  by-law,  &c.,  would  seem  not  to  be  binding, 
although  it  be  in  fact  known  of.  If  no  mode  of  publication  be 
prescribed,  it  is  difficult  to  say  what  mode  will  make  the  by-law 
binding.  Blackstone  says,  speaking  of  the  promulgation  of  laws 
generally,  "Whatever  way  is  made  use  of,  it  is  incumbent  on  the 
promulgators  to  do  it  in  the  most  public  and  perspicuous  manner  ; 
not  like  Caligula,  who  (according  to  Dio  Cassius)  wrote  his  laws  in 
a  very  small  character,  and  hung  them  upon  high  pillars,  the  more 
effectually  to  ensnare  the  people."  It  is  submitted  that  whether 
the  promulgation  was  sufficient  to  bind  is  a  question  of  law,  not  of 
fact,  and  that  the  question  whether  a  particular  individual,  pro- 
ceeded against  under  the  by-law,  had  notice,  in  fact,  of  it,  ought 
not  to  be  considered ;  but  the  point  is  bare  of  authority,  and  very 
difficult.  In  the  case  of  the  Money  Lenders  Act,  1900,  68  &  64 
Viet.  c.  51,  which  by  s.  3  empowers  the  Inland  Eevenue  Com- 
missioners to  make  regulations  as  to  the  registration  of  money- 
lenders, and  imposes  penalties  for  non-registration,  the  Commis- 
sioners published  regulations  by  procuring  them  to  be  displayed 
at  all  the  Post  Offices  of  the  United  Kingdom  to  the  number  of 
about  14,000. 

The  fact  of  the  adoption  of  Adoptive  Acts,  or  acts  which  apply 
only  in  particular  localities  if  and  so  far  as  they  have  been  adopted 
by  the  inhabitants  or  local  authorities,  must  necessarily  require 
some  kind  of  publication.  The  Select  Vestries  Act  of  1831, 
1  &  2  "W.  4,  c.  60,  which  is  believed  to  have  been  the  earliest  of  the 
Adoptive  Acts,  requires  by  its  8th  section  notice  of  the  fact  of 
adoption  to  be  published  in  the  London  "  Gazette,"  and  in  one  or 
more  of  the  local  newspapers,  besides  being  affixed  on  the  church 
doors.  Two  modern  adoptive  Public  Health  Acts — the  Infectious 
Diseases  Prevention  Act,  1890,  and  the  Public  Health  Acts 

(d)  See   Lumlcy  on   By-laws,  where   a  Rail.    Co.,  resps.,  7    C.    1'.   N.  s.  58,  in 
very    full    list    of     statutes    authorising  which  the  court,  dis.s.  Williams,  J.,  took  a 
by-laws  is  given.  liberal  view  of  the  statute  (8  Viet.  c.  20) 

(e)  See  Motteram,  app.  Eastern  Counties  prescribing  public  action. 
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Amendment  Act,  1890 — require  similar  newspaper  notices  (except 
that  in  the  "  Gazette  ")  and  similar  church-door  publication,  and 
also  provide  that  no  objection  to  the  effect  of  the  adopting  resolution, 
on  the  ground  that  the  resolution  was  not  sufficiently  published, 
shall  be  made  after  three  months  from  the  date  of  the  first 
publication. 

§  337.  Courts  of  justice  are  also  presumed  to  know  the  law,  but 
in  a  different  sense.  Private  individuals  are  only  taken  to  know  it 
sufficiently  for  their  personal  guidance  ;  but  tribunals  are  to  be 
deemed  acquainted  with  it,  so  as  to  be  able  to  administer  justice 
when  called  on  (/) ;  for  which  reason  it  is  not  necessary,  in 
pleading,  to  state  matter  of  law  (#). 

The  sovereign  is  also  presumed  to  be  acquainted  with  the  law, — 
"  Pnesunritur  rex  habere  omnia  juria  in  scrinio  pectoris  sui"  (h)  ; 
still  it  is  competent,  in  certain  cases,  to  show  that  grants  from  the 
crown  have  been  made  under  a  mistake  of  the  law  (i). 
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§  338.  Presumptions  derived  from  the  course  of  nature  have 
been  already  noticed  as  in  general  entitled  to  more  weight  than 
such  presumptions  as  arise  casually  (A-), — "Naturae  vis  maxima  "(0, 
— and  they  may  be  divided  into  physical  and  moral.  As  instances 
of  the  first,  the  law  notices  the  course  of  the  heavenly  bodies,  the 
changes  of  the  seasons,  and  other  physical  phenomena,  according 
to  the  maxim,  "Lex  spectat  naturae  ordinem "(;«)•  "If,"  says 

(/)  See  the  judgment  of  Maule,  J.,  in 
,idalc  v.  Faulkner.  2  C.  15.  719-720  ; 
and  the  argument  of  the  Att.-Geu.  (Sir  J., 
afterwards  Lord,  Campbell)  in  Stockdalc 
v.  Hansard,  9  A.  i  E.  1,  131  ;  43  R.  R. 
at  p.  335. 

(?)  Steph.  Plead.  383,  5th  Ed.  ;  1  Chit. 
Plead.  216,  6th  Ed. 


(A)  Co.  Litt.  99  a. 

(i)  Plowd.  502 ;  2  Blackst.  Coinni.  348 ; 
J2.  v.  Clarke,  1  Freem.  172.  See  Lcgafs 
case,  10  Co.  109. 

(*)  Supra,  §  1,  sub-sect  3,  §  334. 

(I)  2  lust.  564  ;  Plowd.  309. 

(m)  Co.  Litt.  92  a,  197  b. 
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Littleton  (n),  "  the  tenant  holds  of  his  lord  by  a  rose,  or  by  a 
bushel  of  roses,  to  pay  at  the  feast  of  St.  John  the  Baptist,  if  such 
tenant  dieth  in  winter,  then  the  lord  cannot  distrain  for  his  relief, 
until  the  time  that  roses  by  the  course  of  the  year  may  have  then- 
growth."  So  the  law  presumes  all  individuals  to  be  possessed  of 
the  usual  powers  and  faculties  of  the  human  race ;  such  as  common 
understanding,  the  power  of  procreation  within  the  usual  ages(o),  &c.; 
for  which  reason,  idiocy,  lunacy,  &c.,  are  never  presumed.  And 
the  usual  incapacities  of  infancy  are  not  overlooked.  It  is  a 
prasumptio  juris  ct  de  jure  that  children  under  the  age  of  seven 
years  are  incapable  of  committing  felony  Q>)  ;  that  males  under 
fourteen  are  incapable  of  sexual  intercourse  (q)  ;  and  that  males 
under  fourteen  years,  and  females  under  twelve,  cannot  consent  to 
marriage  (?•).  So,  between  the  ages  of  seven  and  fourteen,  an 
infant  is  presumed  incapable  of  committing  felony ;  but  this  is 
only  prtemmptio  juris  ,-  and  a  malicious  discretion  in  the  accused 
may  be  proved,  in  which  case  it  is  said,  "  malitia  supplet 
setatem  "  (s). 

§  339.  Under  this  head  come  the  important  and  difficult  questions 
of  the  maximum  and  minimum  term  of  gestation  of  the  human 
foetus, — questions  replete  with  importance  and  delicacy,  and  an 
erroneous  decision  on  which  may  not  only  compromise  the  riglits 
of  individuals,  but  destroy  female  honour,  and  jeopardise  the  peace 
of  families.  These  are  medico-legal  subjects,  on  which,  where  we 
are  not  tied  up  by  any  positive  rule  of  law,  the  opinions  of 
physiologists  and  physicians  must  necessarily  have  great  weight. 
As  to  the  maximum  term  of  gestation, — according  to  Sir  Edward 
Coke,  the  "legitimum  tempus  appointed  bylaw  at  the  furthest  is 
nine  months  or  forty  weeks  ;  "  for  which  he  cites  an  old  case  of 
Eobert  Kadwell,  in  the  reign  of  Edward  I.  (t),  and  endeavours  to 

(n)  §  129.  a   half  years,    who   had    never   had    any 

(o)  Hubenis,   Prsel.   Jiiv.    Civ.    lib.    22,  children,  but  had  been  married  only  three 

tit.  3,  n.  17.     In  the  case  of  gifts  in  tail,  years.     In  the  ease  of  single  women,  or 

the  tenant  is  presumed  never  too  old  to  be  women     long     married     without     having 

capable  of  having  issue  to  inherit  by  force  children,  the  limit  seems  to  be  from  fifty- 

of  the  gift.    Ph.  &  Am.  Ev.  462.    See  also  three  to  fifty -five  years.     See  Id.,  Haynes 

Jleyxolds  v.   Reynolds,    1   Dick.   374,   and  v.  Haynes,  35  L.  J.  Ch.  303. 
Leng  \.  Hodges,  1  Jac.  585.     Several  in-  (p)  1     Hale,    P.     C.    27  ;     4    Blackst. 

stances  are  given  in  Beck's  Med.  Jurisp.  Comm.  23. 

148,    7th    Ed.,    of  females  having  borne  (q)  1  Hale,  P.  C.  630  ;  K.  v.  Phillips.  8 

children  above  the  ages  of  fifty,  and  even  C.  &  P.  736  ;  li.  v.  Brimilow,  9  Id.  336. 
sixty,     years ;    and     see    the    celebrated  (»•)  1  Blackst.  Comm.  436. 

Douglas  cause,  given  by  him  at  page  402.  (s)  1     Hale,     P.    C.     26  ;     4     Blackst. 

In  Croxton   v.    May,   9   Ch.   D.    380,  the  Comm.  23. 
Court  of  Appeal  refused  to  treat  as  past          (t)  Co.  Litt.  123  b. 
child-bearing  a  woman  aged  fifty-four  and 
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fortify  his  position  by  a  passage  from  the  Book  of  Esdras  (n).  But 
this  doctrine  is  not  clear  even  upon  the  ancient  authorities  (x)  ; 
while  it  is  denied  by  the  modern  (//).  and  is  contrary  to  experience. 
According  to  many  eminent  authorities,  the  usual  period  of  gesta- 
tion is  nine  calendar  months  (z)  ;  but  others  fix  it  at  ten  lunar 
months,  being  '280  days,  or  nine  calendar  months  and  about  a 
week  over  (a).  Another  says  that  "according  to  the  testimony  of 
experienced  accoucheurs,  the  average  duration  of  gestation  in  the 
human  female  is  comprised  between  the  thirty-eight  and  fortieth 
weeks  after  conception  "  (b).  It  is,  however,  conceded  on  all  hands 
that  a  delay  or  difference  in  the  time  may  take  place,  of  a  few  days, 
or  perhaps  even  weeks ;  as  there  are  numerous  causes,  both 
physical  and  moral,  by  which  delivery  may  be  accelerated  or 
retarded.  But  whether  the  laws  of  nature  admit  of  such  a 
phenomenon  as  the  protraction  of  the  term  of  gestation  for  a 
considerable  number  of  weeks  or  months  beyond  the  accustomed 
period,  is  an  unsettled  point  (c).  It  is  incontestable  that  there  are 
to  be  found  on  record  a  great  many  cases,  true  or  false,  of  gestation 
protracted  considerably  beyond  the  usual  time.  There  are  old 
instances  of  children  declared  legitimate  by  foreign  tribunals,  after 
a  gestation,  real  or  alleged,  of  ten,  eleven,  twelve,  thirteen,  and 
fourteen  months,  and  even  longer  (d).  Upon  the  whole,  we  may 
fairly  conclude  that,  admitting  the  possibility  of  gestation  being 
protracted  in  the  sense  in  which  the  word  is  here  used,  the  genuine 
cases  of  it  are  rare  (>•}.  It  is,  perhaps,  hardly  necessary  to  observe 
that,  in  all  investigations  of  this  nature,  the  character  and  conduct 
of  the  mother  are  elements  of  the  highest  importance  to  be  taken 
into  consideration ;  as  also  are  the  characters  of  the  deposing 
witnesses,  and  the  motives  to  falsehood  or  fabrication  which  may 
exist  on  either  side. 

(u)  2  Esdras.  iv.  40,  41.  well  as  in  other  authors  who  have  written 

See  them  collected  and   ably   com-  on  the  subject. 

mented  on  by  Mr.  Hargrave,  in  his  edition  It  is  difficult  to  withhold  assent  from 

of  Co.  Litt.  123  b,  n.  (2).  the   following  observations  of   a   French 

(>/)  Kunuington  on  Ejectment,  383  et  seq.  writer:  "If  we  admit    all    the  facts  re- 

(r)  Harg.  Co.  Litt.  123  b,  n.  {2  ;  Chitty's  ported   by  ancient   and  modern  authors, 

Med.  .Turisp.  405.  of  delivery  from   eleven   to  twenty-three 

P.'-'-k's  .M-l.    .Turisp.    356,    7th  Ed.  months,  it  will  be   very  commodious  for 

Nine  calendar  months  may  be  from  273  females  ;   and   if    so   great   a  latitude   is 

days  to  275  days,  but  ten  lunar  months  allowed  for  the  production  of  posthumous 

are  280  days.  heirs,  the  collateral  ones  may  in  all  cases 

(b)  Tayl.  Med.  Jurisp.  606-607,  7th  Ed.  abandon  their  hopes,   unless   sterility  be 

(«)   Beck's  Med.  Jurisp.  ch.  9,  7th  Ed.  ;  actually  present."    (Louis,  Memoirecontre 

Clutty,  Med.  Jurisp.  405,  406  ;  Tayl.  Med.  Legitimite     des     Naissances     pretendues 

Jurisp.  525,  c.  54,  7th  Ed.  tardives,  as  cited  in  Beck's  Med.  Jurisp. 

(d)  See   a   large    number    collected    in  366.  7th  Ed.) 
Beck's  Med.  Jurisp.  362-376,  7th  Ed.,  as 
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§  340.  With  respect  to  the  minimum  term  of  gestation,  it  seems 
now  conceded  that,  as  a  general  rule,  no  infant  can  be  born 
capable  of  living  until  150  clays,  or  five  months,  after  con- 
ception (/).  There  are,  it  is  true,  some  old  cases  recorded  to  the 
contrary  (f/),  but  they  have  been  doubted  (/«.).  It  seems  also  conceded 
that  children  born  before  seven  months  are  very  unlikely  to  live, 
and  that  even  at  seven  months  the  chance  is  against  the  child  (?"). 

§  341.  We  now  proceed  to  the  consideration  of  presumptions  of 
this  kind,  derived  from  observation  of  the  moral  world.  Many  of 
these  are  founded  on  the  feelings  and  emotions  natural  to  the 
human  heart,  of  which  we  have  already  seen  an  instance  in  the 
celebrated  judgment  of  Solomon  (/,•).  On  this  principle,  it  is  held 
that  natural  love  and  affection  form  a  good  consideration,  sufficient 
to  support  all  instruments  where  a  valuable  consideration  is  not 
expressly  required  by  law  (I)  ;  that  money  advanced  by  a  parent 
to  his  child  is  intended  as  a  gift,  not  as  a  loan(w)>  &c.  And  it 
is  a  maxim  of  law,  "Nemo  prsesumitur  alienam  posteritatem  suse 
pnetulisse  "  («)• 

§  342.  The  civil  law  laid  down  as  a  maxim,  "  Qui  solvit,  nunquam 
ita  resupinus  est,  ut  facile  suas  pecunias  jactet,  et  indebitas 
effundat  "(<>);  and  in  the  common  law,  the  fact  of  transferring 
money  to  another  person  is  presumptive  evidence  of  payment  of  an 
antecedent  debt,  and  not  of  a  gift  or  loan  (p).  "  Non  pnesumitur 
donatio  "  (q). 

§  343.  It  was  said  by  Abbott,  C.  J.,  in  Townson  v.  Tiekell  (r), 
that  "prima  facie,  every  estate,  whether  given  by  will  or  otherwise, 
is  supposed  to  be  beneficial  to  the  party  to  whom  it  is  given  ;  "  and 
presumptions  are  sometimes  founded  on  the  assumption  that  a 
person  must  be  taken  to  be  willing  to  receive  a  benefit  (s).  Thus,  in 

(/)  Beck's  Mecl.  Jurisp.  210,  7th  Ed.  tinuit,  computare   sequitas   non   patitur.'1 

(g)  Id.,  and  Chitty's  Med.  Jurisp.  406.  Dig.    lib.    10,    tit,     2,    1.    50.      Sec    also 

(h)  Beck,  Med.  Jurisp.  210,  7th  Ed.  Mascard.  de  Prob.  Concl.  76. 

(i)  Id.,  212;  Tayl.   Med.  Jurisp.  615  et          (n)  Co.  Litt.  373  a  ;  Wing.  Max.  285. 
seq.,  7th  Ed.  (o)  Dig.  lib.  22,  tit.  3,  1.  25.     Sec  also 

(k)  1  Kings,  iii.  16.  Voet.  ad  Pand.  lib.  22,  tit.  3,  n.  15. 

(7)  2  Blackst.  Comm.  297  ;  Dy.  374.  pi.  (_p)    Welch  v.    Seaborn,    1    Stark.    471; 

17  ;  Plowd.  306,  309  ;  Finch,  Law,  25.  Gary  v.  Geris/i,  4  Esp.  9  ;  Aiibert  \.  // W.v//, 

(m)  Hick  v.  Keats,  4  B.  &  C.    69  ;  71,  4  Taunt.  293  ;  Brctonv.  Cope,  1  Pcake,  31. 
per  Bayley,  J.      "  Qure  pater  filio  email-  (q)  Matth.  de  Prob.  cap.  "2,  n.  10. 

cipate  studiorum  causa  peregre  agenti  sub-  (r)  3  B.  &  A.  31,  36  ;  22  11.  R.  291. 

ministravit,  si  non  credendi  animo  pater  (*•)  Thompson  v.  Leach,  2Salk.  618 ;  ;I!M> 

raisisse    fuerit    comprobatus,   sed    pietate  reported  3  Lev.  284 ;  2  Ventr.  198 ;  2%(wnai 

debitfi  ductus,  in  rationem  portionis,  qiue  v.    Cook,  2  B.  &  Aid.   119;  20  R.  R.  374. 

ex  dcfuncti  bonis,  ad  eundeni  nlium  per-  See  Burton,  Real  Prop.  67,  8th  Kd. 
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v.  Leach  (t),  it  was  held  that  a  surrender  immediately 
divests  the  estate  out  of  the  surrenderor,  and  vests  it  in  the 
surrenderee,  whose  consent  to  the  act  is  implied  ;  for,  says  the  book, 
"  a  gift  imports  a  benefit,  and  an  assumpsit  to  take  a  benefit  may 
well  be  presumed  ;  and  there  is  the  same  reason  why  a  surrender 
should  vest  the  estate  before  notice  or  agreement  as  why  a  grant  of 
goods  should  vest  a  property,  or  sealing  of  a  bond  to  another  in  his 
absence  should  be  the  obligee's  bond  immediately,  without  notice." 
In  Smyth  v.  Wlu'der  (n),  where  a  lease  was  assigned  to  B.  and  C. 
on  certain  trusts,  Hale,  C.  J.,  said,  "  This  assignment,  being  of  a 
chattel,  is  in  both  the  assignees  till  the  disagreement  of  B.,  and  then 
is  wholly  in  C."  So  it  is  said  that  mutual  benefit  is  evidence  of  an 
agreement  ;  as  where  two  men  front  a  river,  and  each  of  them  has 
land  between  him  and  the  river,  and  they  cut  through  each  other's 
ground  for  water,  and  that  continues  twenty  years,  in  such  a  case 
an  agreement  may  be  presumed  («r). 

§  344.  It  is  also  a  maxim  running  through  the  whole  law,  that 
every  person  must  be  taken  to  intend  the  natural  consequences  of 
his  acts  (//).  Thus  inasmuch  as  the  effect  of  a  conveyance  of 
property  by  way  of  fraudulent  preference  must  be  to  delay  or  defeat 
creditors,  the  law  will  presume  that  such  conveyance  was  made 
with  that  intention  (z).  But  the  principal  applications  of  this  maxim 
are  to  be  found  in  criminal  cases,  as  will  be  shown  in  a  subsequent 
part  of  this  chapter  (a). 

(t)  2  Salk.  618  ;   also  reported  3  Lev.  (y)  2  Stark.  Ev.  572,  3rd  Ed.  ;  1  Greenl. 

284  ;  2  Ventr.  198.  Ev.  §  IS,  7th  Ed. 

(u)  2  Keb.  774.  (s)  Per  Lord  Cairns,  C.,  Ex  parte  Vil- 

('•)  Yin.  Abr.  Ev.  Q.  A.  pi.  8.  lars,  L.  Rep.,  9  Ch.  App.  432,  443. 

(a)  Infra,  §  3,  sub-sect.  1. 
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SUB-SECTION  III. 


PRESUMPTIONS    AGAINST    MISCONDUCT. 


Presumptions  against  misconduct    . 
1.  Presumption  against  illegality    . 

Construction  of  ambiguous  in- 
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§  345.  We  next  proceed  to  consider  the  presumptions  which  the 
law  makes  against  misconduct. 

§  346.  First,  then,  it  is  a  prsesumptio  juris,  running  through  the 
whole  law  of  England,  that  no  person  shall,  in  the  absence  of 
criminative  proof,  be  supposed  to  have  committed  any  violation  of 
the  criminal  law, — whether  malum  in  se  or  malum  prohibitum  (b), — 
or  to  have  done  any  act  subjecting  him  to  any  species  of  punish- 
ment, such,  for  instance,  as  a  contempt  of  court  (c)  ;  or  involving 
a  penalty,  such  as  loss  of  dower  (d),  &c.  And  this  presumption  is 
not  confined  to  proceedings  instituted  for  the  purpose  of  punishing 
the  supposed  offence,  or  of  dealing  with  the  supposed  conduct ;  but 
it  holds  in  all  proceedings  for  whatever  purpose  originated,  and 
whether  the  guilt  of  the  party  comes  in  question  directly  or  col- 
laterally (e).  It  is  therefore  a  settled  rule  in  criminal  cases  that 
the  accused  must  be  presumed  to  be  innocent  until  proved  to  be 
guilty ;  and  consequently  that  the  onus  of  proving  everything 
essential  to  the  establishment  of  the  charge  against  him,  lies  on  the 
prosecutor, — a  maxim  founded  on  the  most  obvious  principles  of 
justice  and  policy  (/).  It  is,  however,  in  general  sufficient  to  prove 


(b)  Ph.  &  Am.   Ev.    464  ;  2  Ev.  Poth. 
332. 

(c)  Scholes  v.  Hilton,  10  M.  &  W.  15,  17. 

(d)  Sidney  v.  Sidney,  3  P.  Wins.  276  ; 
Watkins  v.   Watkins,  2  Atk.  96. 

(e)  Williams  v.   The  East  India  Com- 
pany, 3  East,  192  ;    6  R.   E.   589  ;  A',  v. 

The  Inhabitants  of  Twyning,  2  B.  &  A. 
386  ;  20  R.  R.  480  ;  Lapsley  v.  Grierson, 
1  Ho.  Lo.  Cas.  498  ;  Ross  \.  Hunter,  4 
T.  R.  33,  38  ;  2  R.  R.  319,  322,  per 
Buller,  J.  ;  Lcete  v.  The  Grcsham  Life 


Insurance    Society,  15   Jur.     1161,  1162, 
per  Platt,  B. 

(/)  Introd.  pt.  2,  §  49.  It  is  related  that 
on  one  occasion,  when  the  Emperor  Julian 
was  sitting  to  administer  justice,  a  prosecu- 
tor, seeing  his  case  about  to  fail  for  want 
of  proof,  exclaimed,  "  Ecquis,  florentissimr 
Caesar,  nocens  esse  poterit  usquam,  M 
negare  suffecerit?"  To  which  the  em- 
peror readily  rejoined,  '•  Ecquis  innocens 
esse  poterit,  si  accusasse  suffecerit."  Ani- 
mianus  Marcellinus,  lib.  18,  c.  1. 
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a  prima  facie  case  ;  for,  as  has  been  well  remarked,  "  imperfect 
proofs,  from  which  the  accused  might  clear  himself,  and  does  not, 
become  perfect "  (y).  "  In  drawing  an  inference  or  conclusion 
from  facts  proved,  regard  must  always  be  had  to  the  nature  of  the 
particular  case,  and  the  facility  that  appears  to  be  afforded,  either 
of  explanation  or  contradiction.  No  person  is  to  be  required  to 
explain  or  contradict,  until  enough  has  been  proved  to  warrant  a 
reasonable  and  just  conclusion  against  him,  in  the  absence  of 
explanation  or  contradiction"  (/t).  Undoubtedly,  the  more  serious 
or  improbable  the  charge,  the  stronger  must  be  the  prima  facie 
proof;  and  additional  caution  is  required  when  the  offence  is  of 
very  ancient  date,  for  in  such  cases  the  means  of  defence,  par- 
ticularly by  proof  of  an  alibi, — when  true,  the  most  complete  of  all 
answers, — are  greatly  diminished  (/).  Although  in  point  of  law 
"  Xullum  tempus  occurrit  regi,"  yet  as  matter  of  practice, 
''  Accusator  post  rationabile  tempus  non  est  audiendus,  nisi  bene 
de  se  omissionem  excusaverit "  (k).  But  the  presumption  in  favour 
of  innocence  will  not  be  made,  when  a  stronger  presumption  is 
raised  against  it  by  evidence  or  otherwise  (I). 

§  347.  It  is  a  branch  of  this  rule  that  ambiguous  instruments 
or  acts  shall,  if  possible,  be  construed  so  as  to  have  a  lawful  mean- 
ing (in).  Thus,  where  a  deed  or  other  instrument  is  susceptible  of 
two  constructions,  one  of  which  the  law  would  carry  into  effect, 
while  the  other  would  be  in  contravention  of  some  legal  principle  or 
statutory  provision,  the  parties  will  always  be  presumed  to  have 
intended  the  former.  "  In  facto  quod  se  habet  ad  bonum  et  malum, 
magis  de  bono,  quaru  de  nialo,  lex  intendit "  (»).  Thus,  where 
tenant  in  tail  makes  a  lease  for  life,  without  saying  for  whose  life, 
it  shall  be  understood  that  he  meant  his  own,  as  that  is  an  estate 
he  may  lawfully  create  ;  whereas  if  he  meant  it  for  the  life  of  any 
one  else,  he  would  exceed  his  power,  and,  previous  to  the  3  &  4 
Will.  4,  c.  27,  s.  39,  would  have  worked  a  discontinuance  (o).  So 

(g)  Beccaria,  Dei  Delitti  et  Delle  Pene,  36S) ;  also  that  of  Joseph  Wall,  Governor 

§  7-  of  Goree,  who  was  executed  ill  1802  for  a 

(h]  Per  Abbott,  C.  J.,  in  P..  v.  Burdctt,  murder  committed  in  1782  (28  How.  St. 

4  B.  k  A.  95,  161-162.    See  also  per  Lord  Tr.  51).     In  the  celebrated  case  of  Eugene 

Mansfield,  in  Blatch  v.  Archer,  Cowp.  63,  Aram,  also,  there  was  an  interval  of  about 

fourteen  years  between  the  murder  and  the 

(i)  Wills,  Circ.  Ev.  148,  3rd  Ed.    There  trial.     (2  Annual  Reg.  351.) 

are  several  instances  of  successful  prcsecu-  (k)  Moore,  817. 

tion  after  the  lapse  of  very  long  time  from  (1)  See  suprh,  §  1,  sub-sect.  3. 

the   commission  of  the   offence.     See,  in  (m)  Co.  Litt.  42a<kb;  Finch,  Law,  57. 

particular,  the  case  of  W.  A.  Home,  who  (n)  Co.  Litt.  78  b. 

was  tried  and  executed   in  1759  for  the  (o)  Co.  Litt.  42  a. 
murder  of  his  child  in  1724  (2  Annual  Reg. 
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where  A.,  who  had  commenced  an  action  against  B.  to  recover  a 
sum  of  money,  agreed  with  C.  to  suspend  the  proceedings,  on  pay- 
ment of  a  specified  sum  and  the  delivery  of  several  promissory  notes, 
C.  undertaking, — in  the  event  of  any  of  the  notes  being  dishonoured, 
and  A.  issuing  a  capias  or  detainer  against  B., — either  to  surrender 
him  to  custody,  or  pay  the  money  due  on  the  notes ;  it  was  held 
that  the  contract  was  legal,  and  must  be  understood  to  mean  that 
C.  was  to  procure  the  surrender  of  B.  by  laivful  means,  as  by 
his  consent,  and  not  by  any  attempt  to  take  him  forcibly  into 
custody  (p). 

§  348.  2.  All  persons  are  presumed  to  have  duly  discharged  any 
obligation  imposed  on  them  either  by  unwritten  or  written  law. 
Thus,  the  judgment  of  courts  of  competent  jurisdiction  are  pre- 
sumed to  be  well  founded  (q),  and  their  records  to  be  correctly 
made  (;•)  ;  judges  and  jurors  are  presumed  to  do  nothing  causelessly 
or  maliciously  («), — "  De  fide  judicis  non  recipitur  quaestio  "  (t)  ; 
"  Quse  in  curia  regis  acta  sunt,  rite  agi  praasumuntur  "  (»)  ;  public 
officers  are  presumed  to  do  their  duty  (x)  ;  a  beneficed  clergyman 
is  presumed  to  have  read  the  articles  of  the  Church  (y)  and  was 
presumed  to  have  made  the  declaration  required  by  the  Act  of 
Uniformity,  13  &  14  Car.  2,  c.  4,  relative  to  the  uniformity  of  public 
prayers  (z),  as  he  would  now  be  presumed  to  have  made  the  declara- 
tion substituted  for  it  by  the  Clerical  Subscription  Act,  1865, 
28  &  29  Viet.  c.  69.  So  oral  evidence  is  not  receivable  of  what  the 
accused  or  the  witnesses  said  when  before  the  committing  magistrate, 
unless  there  be  positive  proof  that  what  they  did  say  was  not  taken 
down  in  writing  (a) ;  for  the  presumption  of  law  is,  that  the  direc- 
tions of  the  statutes  in  that  behalf  were  obeyed  (/>). 

§  349.  3.  It  is  a  principle  of  law  nearly,  if  not  altogether,  as 
universal  as  the  former,  that  "  Odiosa  et  inhonesta  non  sunt  in 
lege  praesumenda"  (c).  In  furtherance  of  this  it  is  a  maxim  that 
fraud  and  covin  are  never  presumed  (d),  even  in  third  parties 

(p)  Lewis  v.  Davison,  4  M.  &  W.  654.  (u)  3  Bulst.  43. 

(q)  "Resjudicataproveritateaccipitur. "  (x)  3  Stark.  Ev.  936,  3rd  Ed.  ;  Simwxv. 

Co.  Litt.  103  a ;  Dig.  lib.  50,  tit.  17, 1.  207  ;  Henderson,  11  Q.  B.  1015. 

Introd.  pt.  2,  §  44.  (y)  Monke  v.  Butler,  1  Rol.  83. 

(r)  1  Stark.  Ev.  252,  3rd  Ev.  ;  Read  v.  (2)  Powell  v.  MiUmnkc,  3  Wils.  355. 

Jackson,  ]  East,  355  ;  Earl  of  Carnarvon  (a)  2   Ev.    Poth.    335-336  ;  Phillips  v. 

v.  Villebois,  13  M.  &  W.  313.  Wimburn,  4  Car.  &  P.   273  ;  Parsons  v. 

(s)  Anders.  47,  pi.  34  ;  Sutton  v.  John-  Brown,  3  Car.  &  K.  295-296. 

stone,  1  T.  R.  493  ;  1  R.  R.  257  ;  Fray  v.  (1)  See  those  statutes,  supn),\)k.  l,pt.  1, 

Blackburn,  3  B.  &  S.  576,  578,  n.,  and  the  §  105. 

authorities  there  referred  to.  (c)  10  Co.  56  a. 

(t)  Bao.  Max.  Reg.  17.  (d)  Id.  ;  Cro.  El.  292,  pi.  2  ;  Cro.  Jac. 
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whose  conduct  only  comes  in  question  collaterally  (e).  So  the  law 
presumes  against  vice  and  immorality,  and  on  this  ground  presumes 
strongly  in  favour  of  marriage  (/) ;  so  that  cohabitation  and  reputa- 
tion are  held  to  be  presumptive  evidence  of  marriage  (</),  in  all 
cases  except  in  prosecutions  for  bigamy,  and  in  cases  where 
damages  are  claimed  for  adultery  under  the  Matrimonial  Causes 
Act,  1857,  20  &  21  Viet.  c.  85,  s.  33,  in  each  of  which  proceedings 
an  actual  marriage  must  be  proved  (//).  The  former  of  these 
exceptions  seems  to  rest  on  the  ground  that  the  accused  has  the 
presumption  of  innocence  hi  his  favour ;  and  the  latter,  partly  on 
the  ground  that  the  proceeding  is  in  the  nature  of  a  penal  one ;  but 
chiefly  because  it  might  otherwise  be  turned  to  a  bad  purpose  by 
persons  giving  the  name  and  character  of  wife  to  women  to  whom 
they  had  not  been  married. 

One  of  the  strongest  illustrations  of  this  principle  (although 
resting  also  in  some  degree  on  grounds  of  public  policy)  is  the 
presumption  in  favour  of  the  legitimacy  of  children, — "  Semper 
prsesurnitur  pro  legitimatione  puerorum,  et  filiatio  non  potest  pro- 
bari"  (<).  Thus  it  is  a  praesumptio  juris  et  de  jure  that  a  child 
born  after  wedlock,  of  which  the  mother  was  even  visibly  pregnant 
at  the  time  of  marriage,  is  the  offspring  of  the  husband  (k).  So 
every  child  born  during  wedlock,  where  the  married  parties  are 
neither  infra  nubiles  annos,  nor  physically  disqualified  for  sexual 
intercourse,  is  presumed  legitimate  (/)  according  to  the  maxim, 
"  Pater  est  quern  nuptiae  demonstrant," — a  presumption  which 
holds  even  when  the  parties  are  living  apart  by  mutual  consent ; 
but  not  when  they  are  separated  by  a  sentence  pronounced  by  a 
court  of  competent  jurisdiction,  in  which  case  obedience  to  the 
sentence  of  the  court  will  be  presumed  (m).  In  very  ancient  times 
this  presumption  of  legitimacy  was  only  prsesumptio  juris  (n)  ;  but 
it  was  subsequently  raised  into  a  conclusive  presumption,  if  the 
husband  was  within  the  four  seas  at  any  time  during  the  pregnancy 


451 ;  Cro.   Car.   550  ;  Master  v.   Miller,  4  Caslon,  13  M.  k  W.  261,  265.     This  last 

T.  R.  320  ;  2  R.  R.  399,  per  Bailer,  J.  case  is  based  on  R.  v.  MiUis,  10  Cl.  &  F.  534, 

(e)  Per  Buller,  J.,  in  Ross  v.  Hunter,  as  to  which  see  per  Willes,  J.,  in  R.  v. 

4  T.  R.  33  ;  2  R.  R,  319.  Manicuring,  1  Dearsl.  k  B.  132,  139  ;  and 

(/)  Harrison  v.  The  Burgesses  of  South-  also  Beamish  v.  Beamish,  9  Ho.  Lo.  Cas. 

ampton,  4  De  G.,  M.  i  G.  137  ;  Harrod  v.  274. 

Harrod,  1  K.  &  J.  4.  (i)  5  Co.  98  b.     See  also  Co.  Litt.  126  a, 

(3)  Doe  d.  Fleming  v.  Fleming,  4  Bing.  (k)  1  Rob.  Abr.  Bastard,  B.  ;  Co.  Litt. 

266 ;  29  R.  R.  562 ;  Seed  v.  Passer,  1  Peake,  244  a ;   1  Phill.  Er.  473,  n.  4,  10th  Ed. 

233  ;  3  R.  R.  696  :  Sichcl  v.  Lambert,  15  (J)  1  Rol.  Abr.  Bastard,  B. 

C.  B.  x.  s.  781,  787.  (m)  St.  George's  v.  St.  Margaret's,  1  Salk. 

(h)  Morris  v.  Miller,  4  Burr.  2057  ;  Birt  123  ;  Sidney  v.  Sidney,  3  P.  \Vrns.  275. 

v.  Barlow,  1  Dougl.  171  ;  Cathtnoood  v.  («)  1  Phill.  Ev.  462,  10th  Ed. 

B.E.  20 
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of  the  wife  (o).  In  later  times,  however,  this  has  been  very  properly 
relaxed  ;  and  it  is  now  competent  to  negative  the  fact  of  sexual 
intercourse  between  the  parties  during  the  time  when,  according  to 
the  course  of  nature,  the  husband  could  have  been  the  father  of  the 
child.  This  was  settled  in  1837  by  the  decision  of  the  House  of 
Lords  in  Morris  v.  Davies  (p).  In  that  case  the  husband  and  wife, 
after  living  together  for  ten  years,  and  having  one  child,  agreed  to 
separate,  and  lived  apart  within  about  fifteen  miles  distance,  the 
woman  living  in  adultery  with  and  having  a  child  by  a  paramour,  who 
aided  her  in  concealing  the  child's  birth  from  the  husband,  who  dis- 
claimed all  knowledge  of  it,  and  acted  as  if  it  did  not  exist,  while  the 
paramour  brought  up  the  child  as  his  own.  It  was  held  in  the  House 
of  Lords  (after  the  case  had  been  tried  three  times)  that  the  presump- 
tion in  favour  of  the  legitimacy  of  the  child  might  be  and  was  rebutted 
by  evidence  of  the  conduct  of  the  parties  ;  and  in  the  Aylesford 
Peerage  case  in  1885  it  was  further  held  that  where  the  legitimacy 
of  a  child  born  in  wedlock  is  in  issue  previous  statements  by  the 
mother  that  the  child  is  not  by  her  husband  are  admissible  as  evidence 
of  her  conduct,  although  she  could  not  be  allowed  to  make  such 
statements  in  the  witness-box  (q).  But  if  the  fact  of  sexual  inter- 
course between  the  husband  and  wife  within  that  time  has  been 
established  to  the  satisfaction  of  the  tribunal,  the  presumption 
cannot  be  rebutted  by  proof  of  adultery  ;  as  the  law  will  not,  in  that 
case,  allow  a  balance  of  evidence  as  to  who  was  most  likely  to  be 
the  father  of  the  child  (r). 

§  350.  4.  Wrongful  or  tortious  conduct  will  not  be  presumed  : 
"Injuria  non  praesumitur "  (s) ;  "Nullum  iniquum  est  in  jure 
praBSumendum  "  (£).  Thus,  no  species  of  ouster,  such  as  disseisin, 
discontinuance,  &c.,  will  be  presumed  without  proof,  either  direct 
or  presumptive  (u).  So  when  a  party  to  any  forensic  proceeding 
tenders,  in  support  of  his  case,  a  document  which  must  be  taken, 
prima  facie,  to  be  the  property  of  another,  the  court  will  presume 
that  he  did  not  come  by  it  in  any  tortious  way  (x).  And  where 

(o)  Co.  Litt.  244  a ;  £.  v.   Alberton,  1  155  ;  24  R.   R.  159  ;  Morris  v.   Davifs.  5 

L.    Raym.    395—396  ;   £.    v.    Murrey,    1  Cl.  &  F.  163  ;  Case  of  the  Barony  of  Saye 

Salk.  122.  and  Sele,  1  Ho.  Lo.  Cas.   507  ;   Wri'jht  v. 

(jp)  Morris  v.  Davies,  5  Cl.  &  F.  163  ;  Holdgate,  3  Car.  &  K.  158. 

47  R.  R.  50,  examining  and  approving  the  (s)  Co.  Litt.  232  b. 

doctrines    laid    down    in     the     Banbury  (t)  4  Co.  72  a. 

Peerage  case,  infra.  (it)  Doe  d.  Fisfiarv.  Prosser,  Cowp.  217. 

(q)  The     Aylesford    Peerage    case,     11  See  Co.    Litt.    42  a  and  b ;  Peaceable  d. 

App.  Cas.   1   (Committee  for  Privileges) ;  Hornllower  v.  Read,  1  East,  568  ;  Thomas 

and  see  Burnaby  v.    Baillie,   42  Ch.   D.  v.  Thomas,  2  Kay  &  J.  79. 

282,  per  North,  J.  (x)  Littleton,  sect.  375-377. 

(r)  Banbury  Peerage  case,  1  Sim.  &  S. 
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a  person  who  is  beyond  the  jurisdiction  of  a  court  has  in  his 
possession  a  document  required  by  that  court  for  the  purposes  of 
justice,  it  is  not  to  be  presumed  that  he  will  withhold  it  (y). 

§  351.  5.  Want  of  religious  belief,  or  irreligious  conduct,  will 
not  be  presumed.  "  All  the  members  of  a  Christian  community 
being  presumed  to  entertain  the  common  faith,  no  man  is  supposed 
to  disbelieve  the  existence  and  moral  government  of  God "  (z). 
"  Nemo  praesumitur  esse  immemor  suge  seternae  salutis,  et  maxime 
in  articulo  mortis  "  (a) ;  and  partly  on  this  principle,  the  declara- 
tions of  a  person  who  has  met  a  violent  end,  made  by  him  when 
under  the  conviction  of  his  impending  death,  are,  contrary  to  the 
general  principle  which  excludes  hearsay  testimony,  receivable  in 
evidence  against  a  party  charged  with  being  the  cause  of  the 
death  (b). 

§  352.  6.  All  testimony  given  in  a  court  of  justice  is  presumed 
to  be  true  until  the  contrary  appears  (c).  "La  ley  ne  veut  que 
on  donne  faux  evidence"  (d).  This  presumption  seems  based  on 
four  grounds:  1.  A  reliance  on  the  truth  of  human  testimony  in 
general  (e) ;  2.  That  the  law  will  not  presume  crime  (/),  i.e.,  perjury ; 
3.  That  the  law  will  not  presume  wrong;  i.e.,  an  intention  to 
injure  the  party  whom  the  evidence  affects ;  and  4.  That  the  law 
will  not  presume  irreligion  (g),  and  consequently  will  not  presume 
intentional  false  swearing. 

(y)  Boyle  v.  Wiseman,  10  Exch.  647.  (d)  Per  Grevil,  M.  20  H.  VII.,  11  B.  pL 

(z)  1  Greenl.  Er.  §  42,  7th  Ed.  21. 

(a)  6  Co.  76  a.  («)  Introd.  pt.  1,  §§  15  et  seq. 

(b)  Suprd,  bk.  2,  pt  2,  andiw/rd,  ch.  4.  (/)  Ante,  §  346. 

(c)  Cm.  Jac.  601,  pi.  26.  (g)  Ante,  §  351. 
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§  353.  The  important  maxims,  "Onmia  prsesumuntur  rite  et 
solenniter  esse  acta  "  (h) ;  "  Omnia  preesumuntur  solenniter  esse 
acta "  (i) ;  "  Omnia  prsesumuntur  legitime  facta,  donee  probetur 
:  in  contrarium"  (k),  &c.,  must  not  be  understood  as  of  universal 
application.  The  extent  to  which  presumptions  will  be  made  in 
support  of  acts  depends  very  much  on  whether  they  are  favoured 
or  not  by  law,  and  also  on  the  nature  of  the  fact  required  to  be 
presumed.  The  true  principle  intended  to  be  conveyed  by  the  rule, 
"Omnia  prsesumuntur  rite  et  solenniter  esse  acta,"  and  the  other 
expressions  just  quoted,  seems  to  be,  that  there  is  a  general  dis- 
position  in  courts  of  justice  to  uphold  official,  judicial,  and  other  acts, 
rather  than  to  render  them  inoperative ;  and  with  this  view,  where 
there  is  general  evidence  of  acts  having  been  legally  and  regularly 
done,  to  dispense  with  proof  of  circumstances,  strictly  speaking 
essential  to  the  validity  of  those  acts,  and  by  which  they  were 
probably  accompanied  in  most  instances,  although  in  others  the 
assumption  rests  solely  on  grounds  of  public  policy. 

§  354.  Taking  a  general  view  of  the  subject,  the  acts  or  things 
thus  presumed  are  divisible  into  three  classes:  1.  Where  from  the 
existence  of  posterior  acts  in  a  supposed  chain  of  events,  the  exis- 
tence of  jmo/-  acts  in  the  chain  is  inferred  or  assumed, — priora 
prsesumuntur  a  posterioribus  (1), — as  where  a  prescriptive  right  or 
a  grant  is  inferred  from  modern  enjoyment  (w).  2.  Where  the 
existence  of  posterior  acts  is  inferred  from  that  of  prior  acts, — 
praesumuntur  posteriora  a  prioribus  (/), — as  where  the  sealing  and 


(h)  2  Ev.  Poth.  335  ;  1  Phill.  Ev.  480, 
10th  Ed.  ;  Broom's  Max.,  7th  Ed.  720. 
(0  12  Co.  4  &  5. 


(£)  Co.  Litt.  232  b  ;  8  Cl.  &  F.  144  ;  10 
Id.  162. 

(/)  3  lienth.  Jud.  Ev.  213. 
(m)  See  infra,  sub-sect.  .">. 
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delivery  of  a  deed  purporting  to  be  signed,  sealed,  and  delivered, 
are  inferred  on  proof  of  the  signing  only  (w) .  This  is  manifestly 
the  reverse  of  the  former,  and,  as  a  general  rule,  the  presumption 
is  much  \veaker  (o).  3.  Where  intermediate  proceedings  are  pre- 
sumed,— "  probatis  extremis,  pnesumuntur  media  "  (_p), — as  where 
livery  of  seisin  is  presumed,  on  proof  of  a  feoffment  and  twenty 
years'  enjoyment  under  it  (q) ;  or  where  a  jury  are  directed  to 
presume  mesne  assignments  (r). 

§  355.  The  real  nature  and  extent  of  this  principle  will  be  best 
understood  by  the  examination  of  decided  cases,  in  which  it  has 
been  recognised  and  acted  on  by  the  courts,  and  of  others  where  it 
has  been  held  not  to  apply.  With  this  view  it  is  proposed  to  con- 
sider it  with  reference,  first,  to  official  appointments ;  secondly,  to 
official  acts;  thirdly,  to  judicial  acts;  fourthly,  to  extra-judicial 
acts.  The  application  of  this  maxim  in  support  of  possession  and 
user,  especially  where  there  has  been  long  and  peaceable  enjoyment, 
will,  from  its  importance,  be  reserved  for  separate  consideration  (s). 

§  356.  1.  With  respect  to  official  appointments.  It  is  a  general 
principle,  that  a  person's  act-ing  in  a  public  capacity  is  prima  facie 
evidence  of  his  having  been  duly  authorised  so  to  do  (0  ;  and  even 
though  the  office  be  one  the  appointment  to  which  must  have  been 
in  writing,  it  is  not,  at  least  in  the  first  instance,  necessary  to 
produce  the  document,  or  account  for  its  non-production  (u). 
There  are  numerous  instances  to  be  found  of  the  application  of 
this  principle.  It  has  been  held  to  apply  to  justices  of  the 
peace  (x),  churchwardens  and  overseers  (#),  surrogates  (z),  com- 
missioners for  taking  affidavits  (a),  attorneys  (b),  under-sheriffs  (c), 

(n)  Infra,  §  362.  (s)  Infra,  sub-sect.  5. 

(o)  "The  probative   force   of  posterior  (t)  I  Phill.  Ev.  449,  10th  Ed.;  Berry- 

events  in  regard  to  prior  ones  is  uaturally  man  v.  Wise,  4.  T.  R.  366  ;  2  R.  R.  413  ; 

much  stronger  tlmu  that  of  prior  events  M'Gahey  v.  Alston,  2  M.  &  W.  206. 

with  regard  to  posterior  ones.    In  all  human  ( u)  Ph.  &  Am.  Ev.  452-453  ;  1  Phill.  Ev. 

affairs,  execution  is  better  evidence  of  de-  449,  10th  Ed. 

sign  than    design    of    execution.     Why  ?  (z)  ferryman   v.     Wise,    4  T.  R.  366 ; 

Because  human  designs  are  so  often  frus-  2  R.  R.  413. 

trated."    3  Ecnth.  Jud.  Ev.  213,  215,  216.  (y)  Doe  d.  Bowley  v.  Barnes,  8  Q.  B. 

(p)  1  Greeul.  Ev.  §  20,  7th  Ed.;    White  1037. 

v.  Fdjanil<:,  11  Yes.  337,  350.  (z)  JL  v.  Verelst,  3  Camp.  432;  14  R,  R. 

(q)  Doe  d.  W  ilk  ins  v.  Marquis  of  Cleve-  775. 

land,  9  B.  &  C.  864  ;  Rees  d,  Chamberkiin  (a)  R.  \.   James,   1  Show.   397  ;  R,  v. 

v.  Lloyd,  Wigbtw.  123  :  Isack  v.  Clarke,  1  Howard,  1  M.  &  R.  187. 

Ro.  132  ;  Doe  d.  Lewis  v.  Davies,  2  M.  &  (b)  Pearce  v.   Whale,  5  B.  &  C.  38. 

w-  503.  (c)  Doe  d.  James  v.  Braicn,  5  B.  i  A. 

(r)  Earl  d.  Ovxlirin  v.  Baxter,  2  W.  Bl.  243  ;  24  R.  R.  347. 
1228 ;    While  v.  Foljambe,  11  Yes.  350. 
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peace  officers  and  constables  (d),  persons  in  the  employment  of  the 
Post  Office  (e),  and  vestry  clerks  (/) ;  while  it  has  been  expressly 
extended  by  statute  to  revenue  officers  (g).  And  it  holds  in 
criminal  cases  as  well  as  in  civil.  A  strong  illustration  is  to  be 
found  in  R,  v.  Winifred  and  Thomas  Gordon  (It),  who  were  indicted 
for  the  murder  of  a  constable  in  the  execution  of  his  office,  and 
where  the  allegation  in  the  indictment  of  his  being  constable  was 
held  sufficiently  proved  by  evidence  that  he  acted  and  was  generally 
known  in  the  parish  as  such.  Both  prisoners  were  convicted,  and 
Thomas  Gordon  executed,  but  the  female  prisoner  escaped  on 
another  point. 

§  857.  This  presumption  is  not  restricted  to  appointments  of  a 
strictly  public  nature.  It  has  been  held  to  apply  to  constables  and 
watchmen  appointed  by  commissioners  under  a  local  act  (i),  and  to 
trustees  empowered  by  Act  of  Parliament  to  raise  money  to  build 
a  church  (k).  But  it  does  not,  at  least  in  general,  hold  in  the 
case  of  private  individuals,  or  agents  supposed  to  be  acting  by 
their  authority.  Thus  it  does  not  apply  to  an  executor  or 
administrator  (/),  or  a  tithe-collector  acting  under  the  authority 
of  a  private  person  (m),  &c. 

§  358.  This  presumption  of  the  due  appointment  of  public  officers 
seems  to  rest  on  three  grounds  (n)  :  1st,  A  principle  of  public  policy. 
2ndly,  In  some  degree  on  the  ground  that,  in  many  cases,  not  to 
make  it  would  be  to  presume  that  the  party  acting  had  been  guilty 
of  a  breach  of  the  law.  3rdly,  That,  in  the  case  of  public  appoint- 
ments, there  are  facilities  for  disproving  the  regularity  of  the 
appointment  which  do  not  exist  in  the  case  of  the  agents  of  private 
individuals. 


(d)  E.   v.    Gordon,   Leach,   C.   L.    515  ;  report  to  be   jn-icate  acts,  but   contained 
Berryman\.  Wise,  4  T.  E.  366,  per  Bui-  common  form  clauses  declaring  them  public 
ler,  J.  acts. 

(e)  R.  v.  Rees,  6  C.  &  P.  606.  (I)  Previous  to  the  Common  Law  Pro- 
(/)  M'Gahcy  v.  Alston,  2  M.  &  W.  206.  cedure  Act,  1852,  15  &  16  Viet.  c.  76,  s.  55, 
(g)  Inland    Revenue    Regulation    Act,  executors  and  administrators  were  bound, 

1890,  53  &  54  Viet.  c.  21,  s.  24,  replacing  in  pleading,  to  makeprofert  of  the  probate, 

the  repealed  26  Geo.  3,  c.  77,  s.  12  &  c.  82,  or  letters  of  administration.     1  Chit.   PI. 

s.  6  ;  11  Geo.  1,  c.  30,  s.  32  ;  7  &  8  Geo.  4,  420,  6th  Ed. 

c.  53,  s.  17.  (m)  Short  v.  Lee,  2  Jac.  &  W.  468. 
(h)  Leach,  C.  L.  51 5,  4th  Ed.  (n)  Many  of  the  cases  in  the  books  rest 
(i)  Butler  v.  Ford,  1  Cr.  &  M.  662.  on  a  totally  distinct  ground  ;  namely,  that 
(k)  R.  v.  Murphy,  8  C.  &  P.    310,  per  the  party  against  whom  the  evident1. 
Coleridge,  J.     The  Acts  of  Parliament  in  ottered  had,  by  words  or  acts,  admitti-d  tin- 
that  case — namely,  the  56  Geo.  3,  c.  xxix.  character   of  the   person   described  as  an 
and  1  &  2  Geo.  4,  c.  xxiv. — are  stated  in  the  officer. 
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§  359.  2.  The  maxim,  "  Omnia  praesumuntur  rite  et  solenniter 
esse  acta,"  holds  in  many  cases  where  acts  are  required  to  be  done  by 
official  persons,  or  with  their  concurrence.  Thus  where,  on  the  face 
of  a  composition  deed  executed  under  the  repealed  Bankruptcy  Act, 
1861  (o),  there  was  a  written  memorandum,  stating,  among  other 
things  required  by  the  Act,  that  the  deed  had  been  duly  registered 
pursuant  to  the  provisions  thereof,  this  was  held  to  be  prima  facie 
evidence  that  an  affidavit  containing  certain  particulars  prescribed 
by  the  Act  was,  in  pursuance  thereof,  delivered  to  the  registrar 
together  with  the  deed  (p) .  So  the  courts  will  presume  in  favour 
of  a  return  to  a  mandamus  (q),  and  where  a  parish  certificate,  which 
appeared  to  have  been  signed  by  only  one  churchwarden,  had  been 
allowed  by  two  justices  of  the  peace,  a  custom  was  presumed  for  the 
parish  to  have  only  one  churchwarden  (;•).  And  Lord  Kenyon  laid 
down,  that  everything  is  to  be  intended  in  support  of  orders  of 
justices,  as  contradistinguished  to  convictions  (s).  This  must  not, 
however,  be  understood  to  mean  that  presumptions  will  be  made 
inconsistent  with  the  manifest  probabilities  of  the  case  (t). 

§  360.  3.  We  next  come  to  the  consideration  of  judicial  acts. 
These,  from  their  very  nature,  are  in  general  susceptible  of  more 
regular  proof ;  so  that  the  maxim,  "  Omnia  praesumuntur  rite  et 
solenniter  esse  acta,"  has  here  a  much  more  limited  application. 
' '  With  respect  to  the  general  principle  of  presuming  a  regularity  of 
procedure,"  says  Sir  W.  D.  Evans,  "  it  may  perhaps  appear  to  be  the 
true  conclusion  that  wherever  acts  are  apparently  regular  and  proper, 
they  ought  not  to  be  defeated  by  the  mere  suggestion  of  a  possible 
irregularity.  This  principle,  however,  ought  not  to  be  carried  too 
far ;  and  it  is  not  desirable  to  rest  upon  a  mere  presumption  that 
things  were  properly  done,  when  the  nature  of  the  case  will  admit 
of  positive  evidence  of  the  fact,  provided  it  really  exists  "  (n  .  It  is 
a  principle  that  irregularity  will  not  be  presumed  (,r)  ;  and  there  are 
several  instances  to  be  found  in  the  books  of  the  courts  dispensing 
with  formal  proof  of  things  necessary,  in  strictness,  to  give  validity 
to  judicial  acts. 

(o)  24  &  25  Viet.  c.  134,  s.  192.  (*)  R.  v.  Morris,  4  T.  R.  552.     See  also 

(p)   Waddington  v.  Roberts,  L.  Rep.,  3  R.  v.  Stockton,  5  B.  &  Ad.  546. 
Q.  B.  579.     And  see  Grindell  v.  Brendan,  (t)  R.  v.  Upton  Gray,  10  B.  &  C.  807. 

6  C.  B.  x.  s.  698.  (U)  2  Ev.  Poth.  336. 

(q)  Per  Boiler,  J.,  in  X.  v.  Lijme  Regis,  (x)  Macnam.  Null,  and  Irregul.  42  ;  per 

1.  Doug.  159.  Alderson,  B.,  in  Caunce  v.  Rigby,  3  M.  & 

(r)  R.  v.  Catesby,  2  B.  &  C.  814.     See  W.  68  ;  James  v.  Heward,  BG.k  Dav.  264. 
also  R.  v.  Hinckley,  12  East,  361,  and  R.  v. 
Bestland,  1  Wils.  128. 
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§  361.  The  maxim,  "  Omnia  prsesumuntur  rite  et  solenniter  esse 
acta,"  does  not  apply  to  give  jurisdiction  to  magistrates,  or  other 
inferior  tribunals  (;«/).  Thus,  where  a  power  was  given  to  justices  of 
the  peace,  under  a  mutiny  act,  to  take  the  examination  of  a  soldier 
quartered  at  the  place  where  the  examination  was  taken ;  and  the 
examination,  when  taken,  did  not  show  on  the  face  of  it  that  the 
soldier  was  quartered  at  that  place, — the  Court  of  Queen's  Bench 
held  the  examination  not  to  be  receivable  for  the  purpose  of  proving 
a  settlement,  unless  it  were  shown  by  evidence  that  the  soldier  was 
so  quartered  at  the  time  (z). 

§  362.  4.  We  next  proceed  to  consider  the  application  of  this 
maxim  to  extra-judicial  acts,  such  as  written  instruments,  and 
/  matters  in  pais.  Thus,  it  is  an  established  rule  that  deeds,  wills, 
and  other  attested  documents  which  are  thirty  years  old  or  upwards, 
and  are  produced  from  an  unsuspected  repository,  prove  them- 
selves ;  although  it  is  still  competent  to  the  opposite  party  to  call 
witnesses  to  disprove  the  regularity  of  the  execution  (a).  And  there 
are  many  instances  of  the  application  of  this  presumption,  even 
where  it  is  strictly  necessary  to  prove  the  execution  of  an  attested 
instrument.  Thus,  where  a  deed  is  produced,  purporting  to  have 
been  executed  in  due  form  by  signing,  sealing,  and  delivery,  but  the 
attesting  witnesses  can  only  speak  to  the  fact  of  signing,  it  may  be 
properly  left  to  the  jury  to  presume  a  sealing  and  delivery  (V).  So 
where  an  agreement  is  stated  to  have  been  reduced  to  writing, 
signing  will  be  presumed  (c). 

§  363.  The  Wills  Act,  1837,  7  Will.  4  £  1  Viet.  c.  26,  s.  9 
(explained  by  the  Wills  Act  Amendment  Act,  1852,  15  &  16  Viet. 
c.  24),  requires  wills  to  be  in  writing,  and  signed  by  the  testator, 
and  acknowledged  by  him  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time ;  and  the  courts  have,  in  many  instances, 
applied  the  maxim,  "  Omnia  praesumuntur  rite  et  solenniter  esse 
acta,"  to  the  execution  of  wills;  leaning,  as  a  general  principle, 
in  favour  of  a  fair  will,  so  as  not  to  defeat  it  for  a  slip  in  form, 
where  the  intention  of  the  legislature  has  been  complied  with  (d). 

(y)  R.  v.  Hulcott,  6  T.  R.  583  ;  R.  v.  All  (b)  Grellier    v.    Neale,  1    Peake,   146  ; 

Saints',  Southampton,  7B.  &C.  785;  Carratt  3  R.  R.  669;  Talbot  v.  Hodson,  7  Taunt, 

v.  Morley,  1  Q.  B.  18  ;  Dempster  v.  PurneU,  251  ;  2  Marsh.  527. 

4  Scott,  N.  R.  30  ;  R.  v.  Totncss,  11  Q.  B.  (c)  Rist  v.  Hobson,   1  Sim.   &  S.  548] 

80  ;  R.  v.  Bloomsbury,  4  E.  &  B.  520.  2  L.  J.  Ch.  86. 

(z)  R.  v.  All  Saints',  Southampton,  7  B.  (d)  See  In  the  goods  of  Huckralc,  L.  Rep., 

&C.  785  ;  6  L.  J.  M.  C.  53  ;  1  M.  &  R.663  ;  1  P.    &  D.  375  ;   In  the  goods  of  Full,,-, 

31  R.  R.  296.  [1892]  p.  377. 

(a)  2   Phill.  Ev.  245  d  seq.,  10th  Ed. 
Vide  supra,  bk.  2,  pt.  3,  ch.  1,  §§  220-221. 
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§  364.  So  collateral  facts  requisite  to  give  validity  to  instruments 
will,  in  general,  be  presumed.  Thus,  where  an  instrument  has  been 
lost,  it  will  be  presumed  to  have  been  duly  stamped  (e) ;  and  where 
a  party  refuses  to  produce  a  document  after  notice,  it  will  be 
presumed,  at  least  as  against  him,  to  have  been  duly  stamped, 
unless  the  contrary  appears  (/).  Where  an  ejectment  was  brought 
on  the  assignment  of  a  term,  given  by  the  defendant  to  secure  the 
payment  of  an  annuity,  it  was  held  unnecessary  for  the  plaintiff 
to  prove  that  the  annuity  had  been  enrolled  in  pursuance  of  the 
repealed  17  Geo.  3,  c.  26 ;  as,  if  it  were  not  enrolled,  that  would 
more  properly  come  from  the  other  side(#).  This  principle  has 
also  been  extended  to  the  construction  of  instruments.  Thus, 
where  deeds  bear  date  on  the  same  day,  a  priority  of  execution  will 
be  presumed,  to  support  the  clear  intention  of  parties  (h) ;  as,  for 
instance,  where  property  was  conveyed  by  lease  and  release,  both  of 
which  were  contained  in  one  deed,  the  presumption  was,  that  the 
lease  had  been  executed  first  (/).  So,  in  construing  a  deed  or  will, 
words  may  be  transposed,  in  order  to  carry  into  effect  the  manifest 
intention  of  the  parties  (k). 

§  365.  It  only  remains  to  add,  that  the  principle  in  question  has 
been  much  extended  by  modern  statutes.  We  have  already  alluded 
to  this  subject,  when  treating  of  the  history  of  the  rise  and  progress 
of  the  English  law  of  evidence  (/). 

(e)  Supra,  §  230.  (h)  Barker  v.    Keete,    1    Freem.    251  ; 

(/)  Supra.  §  230  ;  Crisp  v.  Anderson,  1  Taylor  d.  Atkyns  v.  Horde,  1  Burr.  106. 

Stark,  35.  (t)  Per  North,  C.  J.,  in  Barker  v.  Keete, 

(g)  Doc  d.  Griffin  v.  Mason,  3  Camp.  7.  1  Freem.  251. 

See  ace.  Doe  d.  Lewis  v.  Bingham,  4  B.  &  (k)  Parkhurst  v.  Smith,  Willes,  327,  332. 

A.  672  ;  23  R.  K.  438  ;  and  The.  Brighton  aiid  the   cases   there   cited  ;   Richards  v. 

PMihcay  Co.  v.  Fairclough,  2  Man.  &  G.  Bluck,  6  C.  B.  441. 

«74.  (1)  Bk.  1,  pt.  2,  §  118. 
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§  366.  The  presumption  of  right  in  a  party  who  is  in  the  posses- 
sion of  property,  or  of  that  quasi  possession  of  which  rights  only 
occasionally  exercisable  are  susceptible,  is  highly  favoured  in  every 
system  of  jurisprudence  (m),  and  seems  to  rest,  partly  on  principles 
of  natural  justice,  and  partly  on  public  policy.  By  the  law  of 
England,  possession  or  quasi  possession,  as  the  case  may  be,  is 
prima  facie  evidence  of  property  (n), — "Melior  (potior)  est  conditio 
possidentis  "  (o) ;  and  the  possession  of  real  estate,  or  the  perception 
of  the  rents  and  profits  from  the  person  in  possession,  is  prima 
facie  evidence  of  the  highest  estate  in  that  property ;  namely,  a 
seisin  in  fee  (p).  But  the  strength  of  the  presumption,  arising  from 
possession  of  any  kind,  is  materially  increased  by  the  length  of  the 
time  of  enjoyment,  and  the  absence  of  interruption  or  disturbance 
from  others  who,  supposing  it  illegal,  were  interested  in  putting  an 
end  to  it.  The  rule  is,  that  where  the  facts  show  the  long  continued 
exercise  of  a  right,  the  court  is  bound  to  presume  a  legal  origin,  if 


(m)  Huberus,  Prael.  Jur.Civ.  lib.  22,  tit.  3, 
n.  16  ;  Dig.  lib.  50,  tit.  17,  11.  126  &  128 ; 
Cod.  lib.  4,  tit.  19, 1.  2  ;  Sext.  Decret.  lib.  5, 
tit.  12,  De  Reg.  Jur.  Reg.  65  ;  Co.  Litt.  6  b. 

(n)  Ph.,&  Am.  Ev.  472;  1  Phill.  Ev. 
484, 10th  Ed.  ;  2  Wins.  Saund.  47  f,  6th  Kd. 


(o)  2  Inst.  391  ;  4  Id.  180  ;  Plowd.  296  ; 
Hob.  103,  199  ;  Vaugh.  60. 

(p)  B.  N.  P.  103  ;  Crease  v.  Barrett,  1  C. 
M.  &  R.  931  ;  40  R.  R.  779  ;  R.  v.  Overseer 
of  Birmingham,  1  B.  &  S.  763,  768,  770  ; 
Metters  v.  Brown,  1  H.  &  C.  686,  689. 
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such  be  possible,  in  favour  of  the  right  (q).  And  in  such  cases  the 
courts  have  presumed  not  only  that  the  right  had  a  legal  origin, 
but  many  collateral  facts,  so  as  to  render  the  title  of  the  possessor 
complete,  according  to  the  maxim,  "  Ex  diuturnitate  temporis, 
oninia  praesumuntur  solenniter  esse  acta  "  (/•). 

§  367.  In  treating  this  important  subject,  it  is  proposed  to  con- 
sider, 1st,  The  presumption  from  long  user,  of  prescriptive  and 
other  rights,  to  things  which  lie  in  grant,  both  at  common  law,  and 
as  affected  by  the  Prescription  Act,  1832,  and  the  Tithe  Act,  1832, 
2  &  3  Will.  4,  cc.  71  and  100.  2ndly,  Incorporeal  rights  not  affected 
by  those  statutes.  3rdly,  Presumptions  of  facts  in  support  of 
beneficial  enjoyment. 

§  368.  Among  the  various  ways  in  which  a  title  to  property 
can  be  acquired,  most  systems  of  jurisprudence  recognise  that  of 
"prescription,"  or  undisturbed  possession  or  user  for  a  period  of 
time,  longer  or  shorter  as  fixed  by  law  ($).  "  Praescriptio  est  titulus 
ex  usu  et  tempore,  substantiam  capiens  ab  authoritate  legis  "  (0. 
According  to  the  common  law  of  England,  this  species  of  title 
cannot  be  made  to  land  or  corporeal  hereditaments  («)>  or  to  such 
incorporeal  rights  as  must  arise  by  matter  of  record  (r) ;  and  it  is 
in  general  restricted  to  things  which  may  be  created  by  grant  (y), 
such  as  rights  of  common,  easements,  franchises  which  can  be 
created  by  grant  without  record,  &c.  The  reason  for  this  is  said  to 
be,  that  every  prescription  supposes  a  grant,  or  some  equivalent 
document,  to  have  once  existed,  and  to  have  been  lost  by  lapse  of 
time  (A  According  to  some  eminent  authorities,  no  claim  by 
prescription  could  be  made  at  the  common  law  against  the  crown  (a), 

(q)  Johnson  v.  Barnes,  L.  R.,  7C.  P.  592;          (y)  2  Blackst.  Comm.   265;  3  Cruise's 

S.  C.,  in  Cam.  Scac.,  8  M.  527.  Dig.  423,  ith  E.I.  ;  1  Vent.  387. 

(/•)  Co.  Litt.  6  b  ;  Jenk.  Cent.  4,  Cas.  77  ;          (;)  2  Blackst.   Comm.   265  ;  Bull.   Co. 

Palm.  427.     This  maxim  is  clearly  a  case  Litt.   261   a,   n.  (1)  ;  Potter  v.   North,    1 

where  priora  pnesumuntur  a  posterioribus.  Ventr.  387  :  13  Hen.  VII.  16  B.  pi.  14. 
See  supra,  sub-sect.  4,  §  354.  (a)  2  Ro.    Abr.    264,  Prescription,  C.  ; 

(»)  Iiitrod.  pt.  2,  §  43.  Com.  Dig.   Prase.  F.  1  ;  Plowd.  243  ;  38 

(t)  Co.  Litt.  113  a.  An.  pi.  22.     See,  however,  Plowd.  322  ; 

(u)  Doct.  &  Stud.  Dial.  1,  c.  8  ;  Finch,  Hargr.  Co.   Litt.   119  a,    n.  (1)  ;  114  b  ; 

Comm.  Laws,  31  :  Vin.  Abr.  Presc.  B.  pi.  2  ;  2   Inst.    168.      It  is  difficult  to  see  the 

Brooke,  Abr.  Presc.  pL  19  ;    Wilkinson  v.  reason  of  this,  if  it  be  true,  as  stated  in 

Proud,  11  M.  &  W.  33.  most  of  the  books,  that  every  prescription 

A  man  may.  however,  prescribe  to  hold  presupposes  a  grant   before   the   time   of 

land  as  tenant  in  common  with  another.  legal    memory   (see  the  preceding  note) ; 

(Littleton,  §  310,  Brooke,  Abr.  i«  loc.  cit.,  and  it  is  well  known  that  a  grant  within 

and  Trespass,  122.)  the   time  of  legal   memory   may  be  pre- 

(z)  Co.  Litt.  114  a  ;  5  Co.  109  b  ;  Com.  sumed  against  the  crown.     (Infm.) 
Dig.  Franchises,  A.  2. 
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on  the  principle  "  nullum  tempus  occurrit  regi," — a  principle  which 
has  been  broken  in  upon  by  the  Crown  Suits  Act,  1769,  commonly 
called  the  Nullum  Tempus  Act,  9  Geo.  3,  c.  16,  and  other  statutes. 

§  369.  Customary  rights  differ  from  prescriptive  in  this, — that 
the  former  are  usages  applicable  to  a  district  or  number  of  persons, 
while  the  latter  are  rights  claimed  by  one  or  more  individuals,  or 
by  a  corporation  (b),  as  existing  either  in  themselves  and  their 
ancestors  or  predecessors,  or  as  annexed  to  particular  property  (c). 
The  latter  is  called  prescribing  in  a  que  estate,  or,  in  other  words, 
laying  the  prescription  in  the  party  and  those  whose  estate  he  has. 
And  here  it  is  necessary  to  observe  that,  at  the  common  law,  every 
prescription  must  have  been  laid  in  the  tenant  of  the  fee  simple ; 
and  that  parties  holding  any  inferior  interest  in  the  land  could  not 
prescribe,  by  reason  of  the  imbecility  of  their  estates,  but  were 
obliged  to  prescribe  under  cover  of  the  tenant  in  fee,  by  alleging  his 
immemorial  right  to  the  subject-matter  of  the  claim,  and  deducing 
their  own  title  from  him  (d). 

§  370.  A  prescriptive  or  customary  right,  in  order  to  be  valid, 
must  have  existed  undisturbed  from  time  immemorial  (e) ;  by  which 
at  the  common  law  was  meant,  as  the  words  imply,  that  no  evidence, 
verbal  or  written,  could  be  adduced  of  any  time  when  the  right  was 
not  in  existence  (/) ;  and  the  right  was  pleaded,  by  alleging  it  to 
have  existed  "from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary  "  (</).  But  when  the  stat.  West.  1  (3  Edw.  I.),  c.  39, 
had  fixed  a  time  of  limitation  in  the  highest  real  actions  known  to 
the  law,  it  was  considered  unreasonable  to  allow  a  longer  time  in 
claims  by  prescription.  Accordingly,  by  an  equitable  construction 
of  that  statute,  a  period  of  legal  memory  was  established, — in 
contradistinction  to  that  of  liriug  memory, — by  which  every  pre- 
scriptive claim  was  deemed  indefeasible  if  it  had  existed  from  the 
first  day  of  the  reign  of  Richard  I.  (A.D.  1189)  (/t)  ;  and,  on  the 
other  hand,  to  be  at  once  at  an  end  if  shown  to  have  had  its 
commencement  since  that  period  (?) . 

§  371.  After  the  time  of  limitation  had  been  further  reduced  to 
sixty  years  by  32  Hen.  8,  c.  2,  and  in  many  cases,  including  the 
action  of  ejectment,  to  twenty  years  by  the  Limitation  Act,  1623, 

(b)  Co.  Litt.  113  b  ;  4  Co.  32a  ;  3  Cruise's          (/)  Co.  Litt.  115  a  ;  Litt.  §  170. 

Dig.  422,  4th  Ed.  (</)  Litt.    §  170  ;  2  Ro.  Abr.  269,  Pre- 

(c)  Co.  Litt.  113  b,  121  a  ;  2  Bluckst.       scrip.  M.  pi.  16. 
Comm.  265.  (/O  Co.  Litt.  115  a. 

(d)  2  Blackst.  Comm.  264,  265.  (i)  Id.  ;  2  Blackst.  Comm.  31  ;  'J  Inst. 
(c)  1   Blackst.  Comm.  76  ;  Litt.  §  170.         238     3  Cruise's  Dig.  425,  4th  K.I. 
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21  Jac.  1,  c.  16,  it  might  have  been  expected  that,  by  a  similar 
equitable  construction,  the  tune  of  prescription  would  have  been 
proportionably  shortened.  This,  however,  was  not  done,  and  it 
remained  as  before  (k).  But  the  stat.  32  Hen.  8,  c.  2,  affected  the 
subject  in  this  way,  that  whereas  previously  a  man  might  have 
prescribed  for  a  right,  the  enjoyment  of  which  had  been  suspended 
for  an  indefinite  number  of  years,  it  was  thereby  enacted  that  no 
person  should  make  any  prescription  by  the  seisin  or  possession  of 
his  ancestors  or  predecessors,  unless  such  seisin  or  possession  had 
been  within  sixty  years  next  before  such  prescription  made. 

§  372.  A  prescriptive  title  once  acquired  may  be  destroyed  by 
interruption.  But  this  must  be  understood  to  be  an  interruption  of 
the  right,  not  simply  an  interruption  of  the  user  (/).  Thus  a  pre- 
scriptive right  may  be  lost  or  extinguished  by  an  unity  of  possession 
of  the  right,  with  an  estate  in  the  land  as  high  and  perdurable  as 
that  in  the  subject-matter  of  the  right  (m)  ;  as,  for  instance,  where 
a  party  entitled  in  fee  to  a  right  of  way  or  common  becomes  seised 
in  fee  of  the  soil  to  which  it  is  attached.  But  the  taking  any  lesser 
estate  in  the  land  only  suspends  the  enjoyment  of  the  subject- 
matter  of  the  prescription,  without  extinguishing  the  right  to  it, 
which  accordingly  revives  on  the  determination  of  the  particular 
estate  (»). 

§  373.  The  time  of  prescription  thus  remaining  unaltered,  it  is 
obvious  that  if  strict  proof  were  required  of  the  exercise  of  the 
supposed  right  up  to  the  time  of  Richard  I.,  the  difficulty  of 
establishing  a  prescriptive  claim  must  have  increased  with  each 
successive  generation.  The  mischief  was,  however,  considerably 
lessened  by  the  rules  of  evidence  established  by  the  courts.  Modern 
possession  and  user,  being  prima  facie  evidence  of  property  and 
right,  the  judges  attached  to  them  an  artificial  weight,  and  held 
that  when  uninterrupted,  uncontradicted,  and  unexplained,  they 
constituted  proof  from  which  a  jury  ought  to  infer  a  prescriptive 
right,  coeval  with  the  time  of  legal  memory. 

The  length  of  possession  and  user  necessary  for  this  purpose 
depends  in  some  degree  on  circumstances  and  the  nature  of  the 
right  claimed.  On  a  claim  of  modus  decimandi,  where  there  is 
nothing  in  the  amount  of  the  sum  alleged  to  be  payable  in  lieu  of 
tithe,  inconsistent  with  its  having  been  an  immemorial  payment, 

(A-)  2  Blackst.  Comm.  31,  n.  (u)  ;  Gale  (m)  3  Cruise's  Dig.  428.  4th  Ed.  ;  Co. 

on  Easements,  89,  3rd  Ed.  Litt.  114  b  ;  4  Co.  38  a  ;  £.  v.  Hermitage, 

(1)  Co.  Litt.  114  b  ;  Canham  v.  Fisk,  2  Carth.  241. 

C.  i:  J.  126,  per  Bayley,  B.  (71)  3  Cruise's  Dig.  426,  4tL  Ed. 
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the  regular  proof  should  be  payment  of  that  amount  in  lieu  of  tithe, 
by  the  parish,  township,  or  farm,  as  far  back  as  living  memory  will 
reach  ;  coupled  with  evidence  that,  during  that  period,  no  tithes  in 
kind  have  ever  been  paid  in  respect  of  that  parish,  township,  or 
farm  (o).  So,  generally,  in  the  case  of  other  things  to  which  a  title 
may  be  made  by  prescription,  proof  of  enjoyment  as  far  back  as 
living  memory  raises  a  presumption  of  enjoyment  from  the  remote 
era(p).  And  a  like  presumption  may  be  made  from  an  unin- 
terrupted enjoyment  for  a  considerable  number  of  years.  "  If," 
says  Alderson,  B.,  in  the  case  of  Jenkins  v.  Harvey  (q),  "an  unin- 
terrupted usage  of  upwards  of  seventy  years,  unanswered  by  any 
evidence  to  the  contrary,  were  not  sufficient  to  establish  a  right  like 
the  present"  (i.e.,  a  right  to  a  toll  on  all  coal  brought  into  a  port), 
"there  are  innumerable  titles  which  could  not  be  sustained."  In 
that  case — the  judge  at  nisi  prius  having  directed  the  jury  that 
he  was  not  aware  of  any  rule  of  law  which  precluded  them  from 
presuming  the  immemorial  existence  of  the  right  from  the  modern 
usage — the  Court  of  Exchequer  held  the  direction  improper ;  and 
that  the  correct  mode  of  presenting  the  point  to  the  jury  would 
have  been  that,  from  the  uninterrupted  modern  usage,  they  should 
find  the  immemorial  existence  of  the  payment,  unless  some  evidence 
was  given  to  the  contrary  (r).  And  so  where  the  question  was, 
whether  a  certain  mode  of  fishing  in  a  river  could  be  considered 
as  lawfully  in  use  at  the  time  of  the  passing  of  the  Salmon  Fishery 
Act,  1861  (s),  by  virtue  of  a  (/rant  within  the  meaning  of  sect.  12 
of  that  Act ;  and  there  was  evidence  that  the  mode  of  fishing  in 
question  had  been  enjoyed  for  sixty  years  and  as  far  back  as  living 
memory  extended,  in  substantially  the  same  manner  as  it  was  in 
1861, — the  court  held  that  the  commissioners  under  the  Act  might 
and  ought  to  have  found  that  the  right  of  fishing  in  that  particular 
way  did  exist,  by  grant  from  all  the  proprietors  in  the  river  whose 
interests  could  be  affected  thereby  (t). 

In  an  old  case  of  Bury  v.  Pope  (u)  it  was  agreed  by  all  the 
judges  that  a  period  of  thirty  or  forty  years  was  insufficient  to  give 
such  a  title  to  lights  as  would  enable  the  owner  of  the  land  to 
maintain  an  action  against  the  possessor  of  the  adjoining  soil  for 

(o)  Bree  v.  Beck,  1  Younge,  244  ;  Chap-  (q)  1  C.  M.  &  R.  895  ;  40  R.  R.  769. 

man  v.  Afonson,  2  P.  Wins.  565  ;  Moore  v.  (r)  Id.  877  ;  and  see  Shephard  v.  Payne, 

Bullock,  Cro.  Jac.  501  ;  Lynes  v.  Lett,  3  Y.  16  C.   B.   N.  s.   132  ;  Lawrence  v.  Hitch, 

&  J.  405  ;  Chapman  v.  Smith,  2  Ves.  Sen.  L.  Rep.,  3  Q.   B.  521,  532.     Vide  supra, 

506.  §  1,  sub-sect.  2,  §  326. 

(p )  First  Report  of  Real  Property  Com-  (s)  24  &  25  Viet.  c.  109. 

missioners,   51  ;  Blewett  v.  Trcgonning,  3  (t)  Leconfield  v.   Lonsdalc,  L.    Rep.,  5 

A.    &   E.   554,  per  Littledale,   J.  ;  E.  v.  C.  P.  657. 

Carpenter,  2  Show.  48.  (n)  Cro.  El.  118. 
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obstructing  them.  But  this  is  inconsistent  with  the  modern  cases 
of  Cross  v.  Lewis  (x)  and  E.  v.  J  cliff e  (#).  The  latter  of  these  was  a 
quo  warranto,  calling  on  the  defendant  to  show  upon  what  authority 
he  claimed  to  exercise  the  office  of  the  mayor  of  the  borough  of 
Petersfield.  The  defendant  set  up  an  immemorial  custom  for  the 
jury  of  the  court  leet  to  present  a  fit  person  to  be  mayor  of  the 
borough,  who  presented  him,  the  defendant ;  to  which  the  crown 
replied  an  immemorial  custom,  for  the  court  leet  to  present  a  fit 
person  to  be  bailiff,  and  that  at  the  court  by  which  the  defendant 
was  presented  to  be  mayor,  the  steward  nominated  the  persons 
composing  the  jury,  and  issued  his  precept  to  the  bailiff  to  summon 
them,  who  did  so  accordingly ;  whereas  by  the  law  of  the  land  the 
steward  should  have  issued  his  precept  to  the  bailiff  to  summon  a 
jury,  and  the  particular  persons  should  have  been  selected  by  the 
bailiff.  To  this  the  defendant  rejoined  that  from  time  immemorial 
the  steward  used  to  nominate  the  jurors  ;  and  at  the  trial  it  was 
proved  that  for  more  than  twenty  years  such  had  been  the 
practice.  This  was  not  answered  by  any  evidence  on  the  part 
of  the  crown,  and  thereupon  Burrough,  J.,  who  tried  the  case, 
told  the  jury  that  slight  evidence,  if  uncontradicted,  became  cogent 
proof;  and  a  verdict  was  given  for  the  defendant.  A  rule  was 
obtained  for  a  new  trial,  on  the  ground  that  there  was  not 
sufficient  evidence  to  warrant  the  finding  of  the  jury ;  and 
Abbott,  C.  J.,  after  argument,  expressed  himself  as  follows  :  "  Upon 
the  evidence  given,  uncontradicted  and  unexplained,  I  think  the 
learned  judge  did  right  in  telling  the  jury  that  it  was  cogent 
evidence,  upon  which  they  might  find  the  issue  in  the  affirmative. 
If  his  expression  had  gone  even  beyond  that,  and  had  recommended 
them  to  find  such  a  verdict,  I  should  have  thought  that  the  recom- 
mendation was  fit  and  proper.  A  regular  usage  for  twenty  years, 
not  explained  or  contradicted,  is  that  upon  which  many  private  and 
public  rights  are  held,  there  being  nothing  in  the  usage  to  contravene 
the  public  policy."  Holroyd  and  Best,  JJ.,  concurring,  the  rule 
was  discharged. 

§  374.  Where  there  is  general  evidence  of  a  prescriptive  claim 
extending  over  a  long  time,  the  presumption  of  a  right  existing 
from  time  immemorial  will  not  be  defeated  by  proof  of  slight, 
partial,  or  occasional  variations  in  the  exercise  or  extent  of  the 
right  claimed.  This  subject  is  well  illustrated  by  the  case  of 
R.  v.  Archdall  (z).  In  delivering  the  judgment  of  the  court  in  that 

(z)  2  B.  i  C.  686.  (z)  R.  v.  Archdall,  8  A.  k  E.  281 ;   47 

(y)  Id.  54.  R.  R.  583. 
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case,  Littledale,  J.,  says  (a) :  "  It  follows  almost  necessarily,  from 
the  imperfection  and  irregularity  of  human  nature,  that  a  uniform 
course  is  not  preserved  during  a  long  period :  a  little  advance  is 
made  at  one  time,  a  retreat  at  another;  something  is  added  or 
taken  away,  from  indiscretion,  or  ignorance,  or  through  other 
causes ;  and  when  by  the  lapse  of  years,  the  evidence  is  lost 
which  would  explain  these  irregularities,  they  are  easily  made  the 
foundation  of  cavils  against  the  legality  of  the  whole  practice. 
So,  also,  with  regard  to  title :  if  that  which  has  existed  from  time 
immemorial  be  scrutinised  with  the  same  severity  which  may 
properly  be  employed  in  canvassing  a  modern  grant,  without 
making  allowance  for  the  changes  and  accidents  of  time,  no  ancient 
title  will  be  found  free  from  objection ;  that,  indeed,  will  become  a 
source  of  weakness  which  ought  to  give  security  and  strength.  It 
has  therefore  always  been  the  well-established  principle  of  our  law 
to  presume  everything  in  favour  of  long  possession ;  and  it  is 
every  day's  practice  to  rest  upon  this  foundation  the  title  to  the 
most  valuable  properties."  There  are  several  other  cases  illus- 
trative of  this  principle.  Thus,  in  Bailey  v.  Appleyard  (/>),  it  is  laid 
down  by  Coleridge,  J.,  that  a  plea  of  prescription  will  be  supported 
by  proof  of  a  prescriptive  right  larger  than  that  claimed,  but  of 
such  a  nature  as  to  include  it.  And  in  Welcome  v.  Upton  (c), 
Alderson,  B.,  asks,  "  Would  the  claim  of  a  party  to  a  right  of  way 
be  defeated  by  showing  that  some  person  had  narrowed  it  by  a  few 
inches?"  On  the  other  hand,  however,  a  general  prescription  is 
not  supported  by  proof  of  a  prescriptive  right  coupled  with  a 
condition  (d). 

§  375.  Although  the  user  is  not  sufficiently  long  or  uniform  to 
raise  the  presumption  of  a  prescriptive  right,  still  it  is  entitled  to 
its  legitimate  weight  as  evidence  from  which,  coupled  with  other 
circumstances,  the  jury  may  find  the  existence  of  the  right. 

§  376.  The  presumption  of  prescriptive  right,  derived  from 
enjoyment,  however  ancient,  is  instantly  put  an  end  to  when  the 
right  is  shown  to  have  originated  within  the  period  of  legal 
memory  (e) ;  and  it  is  of  course  liable  to  be  rebutted  by  any  species 
of  legitimate  evidence,  direct  or  presumptive  (/)  ;  or  even  by  the 

(a)  Jietj.  v.  Archdall,  8  A.  &  E.at  p.  288.       715  ;  3  M.  &i  Gr.  903,  and  the  cases  there 

(b)  Bailey  v.  AppJeyard,  8  A.  &  E.  161  ;       cited. 

47  R.  R.  537.     See  The  Bailiffs  of  Tcwkcs-          (e)  2  Blackst.  Comm.  31  ;  Fisher  v.  Lord 

bury  v.  Bric.kncll,  1  Taunt.  142.  Graves,  3  E.  &  Y.,  Tithe  C.  1180. 

(c)  6  M.  &  W.  536,  540.  (/)  See  Taylor  v.   Cook,  8  Price,  650. 

(d)  Paddock  v.  Forrester,  3  Scott,  X.  R.  and  the  cases  cited  in  the  preceding  notes, 
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nature  of   the  alleged  right  itself,  which  may  make  it  impossible 
that  it  should  have  existed  from  the  time  of   Richard  I.  (g).      The 
existence  of  an  ancient  grant  without  date  is  not,  however,  neces- 
sarily inconsistent  with  a  prescriptive  right;  for  the  grant   may 
either   have  been  made  before   the   time   of  legal  memory,  or  in 
confirmation  of  a  prescriptive  right  (//).     So,  in  Scales  v.  Key  (i), — 
which  arose  on  a  question  of  an  alleged  false  return  to  a  mandamus, 
the  issue  being  as  to  the  existence  of  an  immemorial  custom  within 
the  city  of  London, — the  jury  found  that  the  custom  existed  up 
to   1689 ;    and   there   being  no   proof  of   its   having   been   either 
exercised  or  interfered  with  at  any  later  time,  this  was  held  sufficient 
to   entitle   the   defendants,  who  alleged   the   custom,  to  have  the 
verdict  entered  in  their  favour.     So,  in  Biddtdpk  v.  Ather  (/.•),  where, 
in  support  of  a  prescriptive  right  to  wreck,  evidence  was  adduced 
of  uninterrupted  usage  for  ninety-two  years, — it  was  held  not  to  be 
conclusively  negatived  by  two  allowances  in  eyre  400  years  previous, 
and  a  subsequent  judgment  in  trespass  ;  and  the  judge  having  left 
the  whole  case  to  the  jury,  who  found  in  favour  of  the  claim,  the 
court  refused  to  disturb  the  verdict.     So,  a  prescriptive  claim  to  a 
right   of  way   for   the   defendant   and   his   servants,  tenants   and 
occupiers  of  a  certain  close  :  and  a  justification  as  his  servant  and 
by  his  command  is  not  necessarily  disproved  by  showing  that  the 
land  had,  fifty  j-ears  before,  been  part  of  a  large  common,  which 
was  enclosed  under  the  provisions  of  an  enclosure  Act,  and  allotted 
to  the  ancestor  of  the  defendant.     And,  the  jury  having  found  for 
the  defendant,  a  rule  obtained  to  enter  a  verdict  for  the  plaintiff 
was  discharged  after  argument, — Parke,  J.,  observing  that  there 
was  no  rule  of  law  which  militated  against  the  finding ;    because 
from  the  usage  the  jury  might  infer  that  the  lord,  if  the  fee  were  in 
him  before  the  enclosure,  had  the  right  of  way  (I).     So  it  is  laid 
down  by  Sir  J.  Leach,  Y.-C.,  that  in  the  case  of  a  modus  decimandi, 
ancient  documents  cannot  prevail  against  all  proof  of  usage,  unless 
they  are  consistent  with  each  other,  and  unless  the  effect  of  them 
excludes,  not  the  probability,  but  the  possibility  of  the  modus  (;/i). 

§  377.  Notwithstanding  the  desire  of  the  courts  to  uphold  pre- 
scriptive rights,  there  were  many  cases  in  which  the  extreme  length 
of  the  time  of  legal  memory  exercised  a  very  mischievous  effect ;  as 

(</)  See  Bryant  v.  Foot.  L.  Rep.,  2  Q.  B.  (1)  Codling  v.  Johnson,  9  B.  &  C.  933. 

161  :  (iu  Cam.  Scac.)  3  Id.  497.  See  further  on  this  subject.  Hill  v.  Smith, 

(h)  Addington  v.  Clode,  2  W.  Bl.  989.  10  East,  476  ;  Schoobridge  v.  Ward,  3  M. 

(i)  11  A.  &  E.  819.     See  also  Welcome  in  Gr.  896. 

v.  L'pton,  6  M.  &  W.  536,  (m)   White  v.  Lisle,  4  Madd.  224 

(k)  2  Wils.  23. 

B.E.  21 
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the  presumption  from  user  however  strong,  was  liable  to  be  alto- 
gether defeated,  by  showing  the  origin  of  the  claim  at  any  time 
since  the  1  Kich.  1  (A.D.  1189).  Besides,  possession  and  user  are 
in  themselves  legitimate  evidence  of  the  existence  of  rights  created 
since  that  period,  the  more  obvious  and  natural  proofs  of  which 
may  have  perished  by  time  or  accident.  "  Tempus,"  says  Sir 
Edward  Coke,  "est  edax  rerum  («)  ;  and  records  and  letters  patent, 
and  other  writings,  either  consume  or  are  lost,  or  embezzled  ;  and 
God  forbid  that  ancient  grants  and  acts  should  be  drawn  in 
question,  although  they  cannot  be  shown,  which,  at  the  first,  was 
necessary  to  the  perfection  of  the  thing"  (o).  Acting  partly  on 
this  principle,  but  chiefly  for  the  furtherance  of  justice  and  the  sake 
of  peace,  by  quieting  possession  (p),  the  judges  attached  an  artificial 
weight  to  the  possession  and  user  of  such  matters  as  lie  in  grant, 
where  no  prescriptive  claim  was  put  forward  ;  and  in  process  of 
time  they  established  it  as  a  rule  that  twenty  years'  adverse  and 
uninterrupted  enjoyment  of  an  incorporeal  hereditament,  uncontra- 
dicted  and  unexplained,  was  cogent  evidence  from  which  the  jury 
should  be  directed  conclusively  to  presume  a  grant,  or  other  lawful 
origin  of  the  possession  (q).  This  period  of  twenty  years  seems  to 
have  been  adopted  by  analogy  to  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  which  makes  an  adverse  enjoyment  for  twenty 
years  a  bar  to  an  action  of  ejectment.  For,  as  an  adverse 
possession  of  that  duration  gave  a  possessory  title  to  the  land 
itself,  it  seemed  reasonable  that  it  should  afford  a  presumption  of 
right  to  a  minor  interest  arising  out  of  the  land  (/•).  The  practical 
effect  of  this  quasi  prsesurnptio  juris  was  considerably  increased  by 
the  decision  in  Read  v.  Brookman  (s) ;  namely,  that  it  was  com- 
petent to  plead  a  right  to  an  incorporeal  hereditament  by  deed,  and 
excuse  profert  of  the  deed  by  alleging  it  to  have  been  lost  by  time 
and  accident.  It  became,  therefore,  a  usual  mode  of  claiming  title 
to  an  incorporeal  hereditament,  to  allege  a  feigned  grant  within 
the  time  of  legal  memory,  from  some  owner  of  the  land  or  other 
person  capable  of  making  such  grant  to  some  tenant  or  person  capable 
of  receiving  it  (t),  setting  forth  the  names  of  the  supposed  parties 

(??.)  12  Co.  5.  462  ;  lord  Guernsey  v.  Rodbridges,  1  Gilb. 

(o)  Id.  Eq.  R.  4  ;  Bright  v.   Walker,  1  C.  M.  &  R. 

(p)  Bright  v.  Walker,  1  C.  M.  &R.  217  ;  217  ;  40  R.  R.  536. 

40  *R.  R.  536.  (r)  3  Stark.  Ev.  911,  3rd  Ed.  ;  2  Wins. 

(q)  3  Stark.  Ev.  911,  3rd  Ed.  ;  1  Greenl.  Saund.  175  ct  scq.,  6th  Ed.,  and  the 

Ev.  §  17,  7th  Ed.  ;  2  Wins.  Saund.  175  a,  there  cited. 

6th  Ed.  ;  Bealey  v.   Shaw,   6  East,  208  ;  (s)  3  T.  R.  151. 

8  R.  R.  466  ;  Balston  v.  Bensted,  1  Camp.  (t)  Shelford's  Real   Property   Acts,   57, 

463  ;   Wright  v.  Howard,  1  S.  &  Stu.  203  ;  7th  Ed. 
Campbell  v.  Wilson,  3  East,  294  ;  7  R.  R. 
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to  the  document  (it},  with  the  excuse  for  profert  that  the  document 
had  been  lost  by  time  and  accident.  On  a  traverse  of  the  grant, 
proof  of  uninterrupted  enjoyment  for  twenty  years  was  held  cogent 
evidence  of  its  existence ;  and  this  was  termed  making  title  by 
."non-existing  grant." 

§  378.  Much  confusion  has  arisen  from  the  loose  language  to  be 
found  in  some  of  the  books,  on  the  subject  of  this  presumption.  In 
Hnlcrnft  v.  Heel  (x) — which  was  an  action  on  the  case  for  disturb- 
ance of  a  market, — it  appeared  that  the  grantee  of  a  market,  under 
letters-patent  from  the  crown,  had  suffered  another  person  to  erect 
a  market  in  his  neighbourhood,  and  to  use  it  for  the  space  of 
twenty-three  years  without  interruption  ;  and  the  Court  of  Common 
Pleas  held,  that  such  user  operated  as  a  bar  to  the  plaintiff's  right 
of  action  (y).  But  in  Dane  in  v.  Upton  (z),  Lord  Mansfield  says: 
"  The  enjoyment  of  lights,  with  the  defendant's  acquiescence  for 
twenty  years,  is  such  decisive  presumption  of  a  right  by  grant  or 
otherwise  that  unless  contradicted  or  explained,  the  jury  ought  to 
believe  it ;  but  it  is  impossible  that  length  of  time  can  be  said  to  be 
an  absolute  bar,  like  a  statute  of  limitation ;  it  is  certainly  a  pre- 
sumptive b/ir,  which  ought  to  go  to  the  jury."  And  Buller,  J., 
adds:  "If  the  judge  meant  it"  (i.e.,  twenty  years'  uninterrupted 
possession  of  windows)  "  was  an  absolute  bar,  he  was  certainly 
wrong ;  if  only  as  a  presumptive  bar,  he  was  right."  The  judg- 
ment of  Lord  Mansfield,  in  The  Mayor  of  Hull  v.  Homer  (a),  is 
to  the  same  effect.  Again,  the  presumption  of  right  from  twenty 
years'  enjoyment  of  incorporeal  hereditaments  is  often  spoken  of  as 
a  "  conclusive  presumption  (b),  an  expression  almost  as  inaccurate 
as  calling  the  evidence  a  "bar."  If  the  presumption  be  "con- 
clusive "  it  is  a  prcesumptio  juris  et  cle  jure,  and  not  to  be  rebutted 
by  evidence  ;  whereas,  the  clear  meaning  of  the  cases  is,  that  the 
jury  ought  to  make  the  presumption,  and  act  definitely  upon  it, 
unless  it  is  encountered  by  adverse  proof.  "  The  presumption  of 
right  in  such  cases,"  says  Mr.  Starkie  (c),  "  is  not  conclusive, — 
in  other  words,  it  is  not  an  inference  of  mere  laic,  to  be  made  by 
the  courts  ;  yet  it  is  an  inference  which  the  courts  advise  juries  to 

(w)  ffendy  v.  Stevenson,  10  East,  55.  years,  is  a  bar.     2  AVms.  Saund.,  6th  Ed. 

(ar)  1  B.  &  P.  400.  175  e. 

(j/)  With  reference  to  this  decision  it  has  (z)  Id. 

been  said  that  the  action  on  the  case,  being  (a)  Cowp.  102. 

a.  possessory  action,  was  probably  considered  (b)  Greenl.  Ev.  §  17,  7th  Ed.  ;  per  Lord 

by  the  court  to  be  in  the  nature  of  an  Ellenborough  in  Ballon  v.  Bensted,  1 
ejectment,  in  which  adverse,  uninterrupted  Camp.  463,  465  ;  and  Bealey  v.  Shaw,  6 
possession  by  the  defendant,  for  twenty  East,  208,  215. 

(c)  3  Stark.  Er.  911,  3rd  Ed. 
21—2 


ADMISSIBILITY    AND    EFFECT    OF    EVIDENCE.  [BOOK   III. 

make,  wherever  the  presumption  stands  unrebutted  by  contrary 
evidence."  It  remains  to  add,  that  the  doctrine  in  question  has 
only  been  fully  established  in  modern  times,  and  was  not  introduced 
without  opposition  (d). 

§  879.  In  order,  however,  to  raise  this  presumption  against  the 
owner  of  the  inheritance,  the  possession  must  be  with  his  acquies- 
cence ;  and  such  a  possession  with  the  acquiescence  of  a  tenant  for 
life,  or  other  inferior  interest  in  the  land,  although  evidence  against 
the  owner  of  the  particular  estate,  will  not  bind  the  fee  (e).  But 
the  acquiescence  of  the  owner  of  the  inheritance  may  either  be 
proved  directly,  or  inferred  from  circumstances  (/).  E.g.,  where, 
in  order  to  prove  that  a  way  was  public,  evidence  was  given  of  acts 
of  user  by  the  public  for  nearly  seventy  years ;  but  during  the 
whole  of  that  period  the  land  had  been  on  lease;  and  the  jury 
were  directed  that  they  were  at  liberty,  if  they  thought  proper,  to 
presume  from  these  acts  a  dedication  of  the  way  to  the  public,  by 
the  owner  of  the  inheritance  at  a  time  anterior  to  the  land  being 
leased, — this  was  held  to  be  a  proper  direction  (//).  And  where  the 
time  has  once  .begun  to  run  against  the  tenant  of  the  fee,  the 
interposition  of  a  particular  estate  does  not  stop  it  (h}> 

§  380.  This  presumption  only  obtains  its  practically  conclusive 
character  when  the  evidence  of  enjoyment  during  the  required 
period  remains  uncontradicted  and  unexplained.  In  Livett  v. 
Wilson  (i),  where,  in  answer  to  an  action  of  trespass,  the  defendant 
pleaded  a  right  of  way  by  lost  grant,  at  the  trial,  before  Gaselee,  J., 
there  was  conflicting  evidence  as  to  the  undisputed  user  of  the  way, 
and  the  alleged  right  had  been  pretty  constantly  contested  ;  where- 
upon the  judge  told  the  jury  that  if  they  thought  the  defendant 
had  exercised  the  right  of  way  uninterruptedly  for  more  than  twenty 
years,  by  virtue  of  a  deed,  and  that  that  deed  had  been  lost,  they 
should  find  for  the  defendant,  and  this  ruling  was  fully  confirmed 
by  the  court  in  bane.  But  the  fact  of  possession  for  a  less  period 

(d)  "I  will  not  contend,  "says  Sir  W.  D.  (e)  2  Wins.  Saund.  175,    6th  Ed.,  and 

Evans,   "that  after  the   decisions  which  th«  cases  there  cited, 

have  taken  place,  it  may  not  be  more  con-  (/)  Gray    v.   Bond,    2    B.   x    I!.  667  J 

venient   to  the  public   that  the  doctrine  23  R.  R.  530. 

which  has  been  extensively  acted  upon  in  (y)   Winterbottomv.  Lord  Derby,  L.  Rep., 

the  enjoyment  of  real  estates   should  be  2  Ex.  316. 

adhered  to  than  departed  from,  though  of  (A)  Cross  v.  Lewis,  2  B.  &  C.  686. 

very  modern  origin.    .     .    .     But  I  shall  (i)  3  Bing.  115.  See  also  Dv<  d.  P 

ever  retain  the  sentiment  that  the  intro-  v.  llecd,  5  H.   &  A. '232,  and  Daw 

d  action  of  such  a  doctrine  was  a  perversion  The  Duke  of  Norfolk,  1  Price,  2  li'>. 
of  legal  principles,  and  an  unwarrantable 
assumption  of  authority."  2  Ev.  Poth.  139. 
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than  twenty  years  is  still  a  circumstance  from  which,  when  coupled 
with  other  evidence,  a  jury  may  infer  the  existence  of  a  grant  (k). 

§  381.  We  have  seen  that  by  the  common  law  a  title  by  pre- 
scription could  not  be  made  against  the  crown  (I).  But  this 
doctrine  was  not  extended  to  the  case  of  a  supposed  lost  grant ; 
although  in  order  to  raise  such  a  presumption  against  the  crown,  a 
longer  time  was  required  than  against  a  private  individual  (/«). 
The  same  holds  where  it  is  sought  to  require  a  right  in  derogation 
of  the  rights  of  the  public  (n). 

§  332.  By  the  general  law  and  of  common  right,  the  pews  in  the 
body  of  a  church  belong  to  the  parishioners  at  large,  for  their  use 
and  accommodation ;  but  the  distribution  of  seats  among  them 
re^ts  with  the  ordinary,  whose  officers  the  churchwardens  are,  and 
whose  duty  it  is  to  place  the  parishioners  according  to  their  rank 
and  station,  subject  to  the  control  of  the  ordinary  (o).  But  a  right 
to  a  pew  as  appurtenant  to  an  ancient  messuage  may  be  claimed  by 
prescription,  which  presupposes  a  faculty  (p)  ;  and  it  is  only  in 
this  light — namely,  as  easements  appurtenant  to  messuages — that 
the  right  to  pews  is  considered  in  courts  of  common  law  (</).  That 
right  is  either  possessory  or  absolute.  The  ecclesiastical  courts  will 
protect  a  party  who  has  been  for  any  length  of  time  in  possession 
of  a  pew  or  seat  against  a  mere  disturber,  so  far  at  least  as  to  put 
him  on  proof  of  a  paramount  title  (/•)•  And  where  the  right  is 
claimed  as  appurtenant  to  a  messuage  within  the  parish,  possession 
for  a  long  series  of  years  will  give  a  title  against  a  wrong-doer  in  a 
court  of  common  law  (s).  But  where  the  origin  of  the  pew  is 
shown,  or  the  presumption  is  rebutted  by  circumstances,  the  pre- 
scriptive claim  is  at  an  end  (t).  In  order,  however,  to  raise  the 

(k)  Bcalcy  v.  Shaw,  6  East,  -215  ;  8  R.  R.  Pettman    v.    Bridger,    1     Phillini.    323  ; 

466  ;  see   per   Tiudal,  C.  J.,   iu   Hall  v.  Fuller  v.    Lane,    2   Add.    425 ;    Blake,  v. 

.  4  Ring.  X.  C.  381,  383.  Usborne,  3  Hagg.  X.  K.  733. 
(/)  Supra,  §  368.  (p)  Parker  v.  Leach,  L.  Rep.,  1  P.  C.  312, 

(m)  1  Greeiil.   Ev.    §  45,   7th  Ed.  ;  see  327  ;  PeUman  v.  Bridger,  1  Phillim.  324 ; 

v.    Beard,    12    Co.   4,  5  ;  Mayor  of  Walter  v.  Gunner,  1    Hajg.   C.  R.   317  ; 

Hull  v.    fforner,  Cowp.    102;   G&son  v.  Wyllie  v.  Molt,  1  Hagg.  X.  R.  39. 
Chirk,  1  Jac.  ic  W.  159  ;  Roe  A.  Johnson  \.  (q)  3  Stark.  Ev.  tit.  Pew,  861,  3rd  Ed. 

d,    11   East,    280;   10   R.  R.    504;  (r)  Pettman  v.  Bridger,  1  Phillim.  324  ; 

Jewison  v. Dyson,  9  M.  A:  W.  540  ;  Bruue  v.  Spry  v.  Flood,  2  Curt.  356. 

</t,  4  Q.  B.  543.  (s)  Darwin  v.   Upton,  2  Wins.   Saund. 

(n)    Weld    v.    Hornby,    7    East,     195:  175c,  6th  Ed.  ;  Kenrick  v.  Taylor,  1  Wils. 

. .  Tilsed,  2  B.  &  B.  403 ;  23  R.  R.  326  ;    G riffith  v.  Matthews,  5  T.  R.  296  ; 

477  ;    Vooght  v.    Winch,  2   B.  &  A.   662,  2  R.  R.  598. 

21  K.  R.  446.  (t)  GriJfitJi  v.  Matthews,,  5  T.  R.    296  ; 

(o)  Corren's  case,    12    Co.   105-106  ;    3  2  R.  R.  59S  ;  Morgan  \.  Curtis,  3  Man.  k 

lust.  202  ;  Bycrly  T.  Windus,  5  B.  &  C.  1  ;  Ry.  389  ;  32  R.  R.  718. 
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presumption  of  a  right  by  prescription  or  faculty,  as  against  the 
ordinary,  much  more  is  required  ;  and  with  respect  to  the  length  of 
occupation  necessary  for  this  purpose  it  is  difficult  to  lay  down  any 
general  rule  (»•). 

§  383.  In  this  state  of  the  law  was  passed  the  Prescription  Act, 
2  &  3  Will.  4,  c.  71.  Notwithstanding  all  that  had  been  done  by 
facilitating  the  proof  of  prescriptive  rights,  and  allowing  the  pleading 
of  non-existing  grants,  cases  still  occurred  in  which  the  length  of  the 
time  of  prescription  operated  to  the  defeat  of  justice.  On  this 
subject  the  Eeal  Property  Commissioners  expressed  themselves  as 
follows  (x) :  "  In  some  cases  the  practical  remedy  fails,  and  the 
rule  (of  prescription)  produces  the  most  serious  mischiefs.  A  right 
claimed  by  prescription  is  always  disproved  by  showing  that  it  did 
not  or  could  not  exist  at  any  one  point  of  time  since  the  commence- 
ment of  legal  memory,  &c.,  &c.  Amidst  these  difficulties,  it  has 
been  usual  of  late,  for  the  purpose  of  supporting  a  right  which  has 
been  long  enjoyed,  but  which  can  be  shown  to  have  originated 
within  time  of  legal  memory,  or  to  have  been  at  one  time 
extinguished  by  unity  of  possession,  to  resort  to  the  clumsy  fiction 
of  a  lost  grant,  which  is  pleaded  to  have  been  made  by  some  person 
seised  in  fee  of  the  servient,  to  another  seised  in  fee  of  the  dominant 
tenement.  But  besides  the  objection  of  its  being  well  known  to  the 
counsel,  judge,  and  jury  that  the  plea  is  unfounded  in  fact,  the 
object  is  often  frustrated  by  proof  of  the  title  of  the  two  tenements 
having  been  such  that  the  fictitious  grant  could  not  have  been  made 
in  the  manner  alleged  in  the  plea.  The  contrivance  therefore 
affords  only  a  chance  of  protection,  and  may  stimulate  the  adversary 
to  an  investigation  for  an  indirect  and  mischievous  end,  of  ancient 
title-deeds,  which  for  every  fair  purpose  have  long  ceased  to  be  of 
any  use."  There  was  also  this  inconvenience,  that  the  evidence 
necessary  to  support  a  claim  by  lost  grant  would  not  support  a 
claim  by  prescription  ;  so  that  a  plea  of  the  former  might  misc;u TV 
from  the  evidence  going  too  far  (//).  Add  to  all  which,  it  was  well 
observed  that  the  requiring  juries  to  make  artificial  presumptions  of 
this  kind  amounted,  in  many  cases,  to  a  heavy  tax  on  their  con- 
sciences, which  it  was  highly  expedient  should  be  removed  (z).  In  a 

(«)  See  Griffith  v.  MattJwws,  5  T.  R.  296  ;  (y)  See  per  Littlcdale,  J.,  in  B 

2  R.  R.  598  ;  PMman  v.  JtrUltjcr,  1  Pliill.  Tregonnimj,  3  A.  &  E.  583  ;  4:2  U.  K.  46& 

325  ;  Walter  v.  Gunner,  1  Hagg.  C.  R.  322  ;  (z]  2  Sturk.  Ev.  911,  n.  (/),  3rd  E.I.  ;  P-T 

Woolcoombc  v.  Oiddridyc,  3  Add.  6  ;  Pepper  Parke,  B.,  in  delivering  the  judgment  "I 

v.  Bar/inr/l,  12  L.  J.,  <L>.  B.  361.  the  court  iu  Hriyhl  v.   tralkcr,  1  C.  iM.  ^ 

(x)  First  Report  of  the  Real   Property  R.  217-218  ;  40  R.  R.  536. 
Commissioners,  51. 
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word,  it  became  at  length  apparent  that  the  evil  could  only  be 
remedied  by  legislation,  and  the  statutes  in  question  were  passed 
for  that  purpose. 

§  384.  The  Prescription  Act,  1832  ("  Lord  Tenterden's  Act "), 
2  &  3  Will.  4,  c.  71,  after  reciting  that  "  the  expression,  '  time 
immemorial,  or  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,'  is  now  by  the  law  of  England  in  many  cases  con- 
sidered to  include  and  denote  the  whole  period  of  time  from  the 
reign  of  King  Richard  the  First,  whereby  the  title  to  matters  that 
have  been  long  enjoyed  is  sometimes  defeated  by  showing  the  com- 
mencement of  such  enjoyment,  which  is  in  many  cases  productive  of 
inconvenience  and  injustice,"  for  remedy  thereof  proceeds  to  enact, 
in  the  first  section,  that  no  claim  which  may  be  lawfully  made  to 
any  right  of  common  or  other  profit  or  benefit,  to  be  taken  and 
enjoyed  from  or  upon  any  land,  except  such  matters  and  things  as 
are  in  the  statute  specially  provided  for,  and  except  tithes,  rent,  and 
services,  shall,  where  such  right,  profit,  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  right  thereto, 
without  interruption  for  the  full  period  of  thirty  years,  be  defeated 
by  showing  only  that  such  right,  &c.,  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty  years,  but  that  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated  ;  and  further  that  when  such  right, 
&c.,  shall  have  been  so  taken  and  enjo}-ed  as  aforesaid  for  the 
full  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same 
was  taken  and  enjoyed  by  some  express  written  consent. 

By  sect.  2,  no  claim  which  may  be  lawfully  made  to  any  way 
or  other  easement,  or  to  any  watercourse,  or  use  of  water,  to  be 
enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  when 
the  same  shall  have  been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption,  for  the  full  penalty  of  twenty 
years,  shall  be  defeated  by  showing  only  that  the  same  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but  that, 
nevertheless,  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ;  and  further  that  where  the 
same  shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period 
of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  express  written  consent. 

By  sect.  3,  when  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other  building  shall  have  been  actually 
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enjoyed  therewith  for  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  express  written  consent. 

By  sect.  4,  each  of  these  respective  periods  of  years  "  shall  be 
deemed  and  taken  to  be  the  period  next  before  some  suit  or  action, 
wherein  the  claim  or  matter  to  which  such  period  may  relate  shall 
have  been  or  shall  be  brought  into  question  ;  and  no  act  or  other 
matter  shall  be  deemed  to  be  an  interruption,  within  the  meaning 
of  this  statute,  unless  the  same  shall  have  been  or  shall  be  submitted 
to  or  acquiesced  in,  for  one  year  after  the  party  interrupted  shall 
have  had  or  shall  have  notice  thereof,  and  of  the  person  making  or 
authorising  the  same  to  be  made." 

§  385.  A  large  number  of  decisions  on  the  construction  of  this 
important  statute  are  to  be  found  in  the  books,  the  discussion  of 
which  would  be  altogether  out  of  place  here  (a).  There  are,  however, 
a  few  points  which  require  notice :  1.  The  earlier  sections  of  the 
statute,  being  in  the  affirmative,  do  not  take  away  the  common  law, 
and  consequently  do  not  prevent  a  party  pleading  a  prescriptive  claim, 
or  claim  by  lost  grant,  in  the  same  manner  as  he  might  have  done 
before  the  Act  passed.  And  it  is  common  in  practice  for  a  party  to 
rely  in  part  on  the  common  law,  and  in  part  on  the  statute  (b). 
2.  The  words  in  sect.  4 — "  some  suit  or  action  wherein  the  claim  or 
matter  to  which  such  period  may  relate  shall  have  been  or  shall  be 
brought  into  question" — mean,  generally,  any  such  suit  or  action; 
and  not,  individually,  each  suit  or  action  in  which  the  question  may 
from  time  to  time  arise  (c).  3.  The  word  "  presumption,"  in  the 
6th  section,  is  used  in  the  sense  of  artificial  presumption,  or  pre- 
sumption which  without  any  other  evidence  shifts  the  burden  of 
proof,  the  meaning  of  the  section  being,  that  no  inference  shall  be 
drawn  from  the  unsupported  fact  of  an  enjoyment  for  less  than  the 
prescribed  number  of  years.  But  it  was  not  intended  to  divest 
enjoyment  for  a  shorter  period  of  its  natural  weight  as  evidence,  so 
as  to  preclude  a  jury  from  taking  it  into  consideration,  with  other 
circumstances,  as  evidence  of  a  grant ;  which  accordingly  they  may 
still  find  to  have  been  made,  if  they  are  satisfied  that  it  was  made  in 
point  of  fact  (d}.  4.  The  statute  does  not  apply  to  easements  or 

(a)  See  the  Act  with  notes,  Chit.  Stat.  6  Exch.  825  ;   JVarburlonv.  Pad<\  -1  II.  x 
5th  Ed.  1894,  tit.  "  Prescription."  N.  64. 

(b)  See  Blewett  v.  Tregonning,  3  A.  &  E.  (c)  Cooper  v,  Hubbuck,  12  C.  15.  N.S.  456, 
554  ;  42  R.  R.  463  ;   Wilkinson  v.  Pi-mid,  457. 

11    M.    &    W.    33  ;    Lowe    v.   Cur  [tenter,  (d)  See  Bright  v.  Walker,  1  C.  M.  &  R. 

211 ;  40  R.  R.  5*6. 
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profits  a  prendre  in  gross ;  e.g.,  to  a  claim  of  free  fishery  in  the 
waters  of  another  (e). 

§  386.  We  have  seen  that  "  tithes,  rent,  and  sendees  "  are 
excepted  out  of  the  Prescription  Act,  1832,  2  &  3  Will.  4,  c.  71,  s.  1. 
The  two  latter  are  provided  for  by  the  Eeal  Property  Limitation  Act, 
1833,  3  «t  4  Will.  4,  c.  27  (/)>  the  provisions  of  which  are  irrelevant 
to  our  present  purpose,  and  the  former  by  the  Tithe  Act,  1832, 
•2  ,v  3  Will.  4,  c.  100  ;  but  the  Tithe  Commutation  Act  of  1836, 
t'i  A.  7  Will.  4,  c.  71,  and  its  many  amending  Acts  have  rendered  this 
Act  practically  obsolete. 

§  387.  2.  We  proceed,  in  the  second  place,  to  consider  the  pre- 
sumptions made  from  user,  in  cases  of  incorporeal  rights  not  coming 
within  the  statutes  above  re/erred  to.  Among  the  foremost  of  these 
may  be  ranked  the  presumption  of  the  dedication  of  highways  to  the 
public.  "  A  road,"  says  Littledale,  J.,  in  It.  v.  Mcllor  (g),  "  becomes 
public,  by  reason  of  a  dedication  of  the  right  of  passage  to  the  public 
by  the  owner  of  the  soil,  and  of  an  acceptance  of  the  right  by  the 
public.''  And  such  dedication  may  be  either  general  or  limited, — 
-.</..  the  owner  of  the  soil  may  dedicate  a  footway  to  the  public, 
subject  to  his  right  of  periodically  ploughing  it  up  (/*)•  The  fact  of 
dedication  may  either  be  proved  directly,  or  inferred  from  circum- 
stances (i),  especially  from  that  of  permissive  user  on  the  part  of  the 
public.  If  a  man  opens  his  land  so  that  the  public  pass  over  it 
continually,  the  public,  after  a  user  of  a  very  few  years,  will  acquire 
a  right  of  way  (/r)  unless  some  act  be  done  by  the  owner  to  show 
that  he  had  only  intended  to  give  a  licence  to  pass  over  the  land, 
and  not  to  dedicate  a  right  of  way  to  the  public  (/).  Among  acts  of 
this  kind  may  be  reckoned  the  putting  up  a  bar,  or  excluding  by 
positive  prohibition  persons  from  passing  (in).  The  common  course 
is  by  shutting  up  the  passage  for  one  day  in  each  year  (H). 


(e)  Shuttlcicorth  v.  Le  Fleming,  19  C.  B. 

887. 

(/)  Amended  materially  by  "  The  Real 
Property  Limitation  Act,  1874  "(37  &  38 
Viet.  e.  57). 

(3)  1  B.  &  Ad.  32,  37.     And  see  .R.  v. 

.'.'•  nedicf,  4  B.  &  A.  447  ;  23  K.  R.  34]. 

.'•[•-•rccr   v.     JFoodyatc,    L.  Rep.  ;    5 

'.'.  I!.  26  :  Arnold  v.  Elaker  (inCa.w.  Scac.), 

433. 

CO  E.  v.  Wright.  3  B.  &  Ad.  681  ; 
-  ,oj  Canal  Comjjany  v.  Hall,  1  Man.  & 
Or.  392  ;  Jt.  v.  St.  Benedict,  4  B.  &  A.  447  ; 
23  R.  R.  341. 


(k)  British  Museum  v.  Finn  is,  5  C.  &  P. 
460;  38  R.  R.  829. 

(/)  Barraclmi-jh  v.  Johnson,  8  Ad.  &  E. 
99  ;  47  R,  R.  506. 

(m)  II.  v.Lloyd,  1  Camp.  260  ;  10  R.  R. 
674. 

(*i)  Per  Patteson,'  J.,  in  The  British 
Museum  v.  Finnis,  5  C.  &  P.  460  ;  38  1?.  R. 
829.  But  keeping  a  gate  across  a  road  is 
not  conclusive  evidence  against  its  being  a 
public  way,  for  it  may  have  been  granted 
with  the  reservation  of  keeping  a  gate  in 
order  to  prevent  cattle  from  straying. 
Davics  v.  StfjAou,  7  C.  &  P.  570. 
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Where  no  acts  of  this  nature  have  been  done,  there  is  no  fixed 
rule  as  to  the  length  of  user,  which  is  sufficient,  when  unaccom- 
panied by  other  circumstances,  to  constitute  presumptive  evidence 
of  a  dedication  ;  but  unquestionably  a  much  shorter  time  will  suffice 
than  is  required  to  raise  the  presumption  of  a  grant  among  private 
individuals.     In  the  case  of  The  liiifjby  Charity  v.  Merryweather  (<>), 
Lord  Kenyon  says,  that  "  in  a  great  case,  which  was  much  contested, 
six  years  was  held  sufficient ;"  and  where  the  existence  of  a  highway 
would  be  beneficial  to  the  owner  of  the  soil,  a  dedication  has  been 
presumed  from  a  user  of  four  or  five  years  (p ).     But  the  animus  or 
intention  of  the  owner  of  the  soil  in  doing  the  act,  or  permitting  the 
passage,  must  be  taken  into  consideration  (</).     "In  order,"  says 
Parke,  B.,  iuPoole  v.  Husk  in  son  (r),  "  to  constitute  a  valid  dedication 
to  the  public  of  a  highway  by  the  owner  of  the  soil,  it  is  clearly 
settled  that  there  must  be  an  intention  to  dedicate :  there  must  be 
an  animus  dedicamli,  of  which  the  user  by  the  public  is  crulcm-i1, 
and  no  more  ;  and  a  single  act  of  interruption  by  the  owner  is  of 
much  more  weight,  upon  a  question  of  intention,  than  many  acts  of 
enjoyment."     And  thus  animus  or  intention  is  to  be  determined  by 
the  jury  (s).     But  the  dedication  of  a  highway  to  the  public  must  be 
the  act,  or  at  least  with  the  consent,  of  the  owner  of  the  fee,  the  act 
or  assent  of  a  tenant  for  any  less  interest  will  not  suffice  (t),  although 
the  assent  of   the  owner  of  the  inheritance  may  be  inferred  from 
circumstances  (?t).     Upon  the   whole,   the   public   are   favoured  in 
questions  of  this  nature  (x)  ;  and  it  seems  that  when  a  road  has 
once  been  a  king's  highway,  no  lapse  of  time  or  cessation  of  user 
will  deprive  the  public  of  the  right  of  passage  whenever  they  please 
to  resume  it  (//).     The  presumption  in  question  can,  it  is  said,  be  made 
against  the  crown  (z). 

§  388.  The  next  subject  calling  for  attention  here  is  the  pre- 
sumption of  the  surrender  or  extinguishment  of  incorporeal  rights 
by  non-user.  This  is  altogether  unaffected  by  the  Prescription 

(o)  11  East,  376,  n.  ;  10  R.  R.  528.  (it)  Winterbottomv.  Lord  Derby,  L.  Rep., 

(p)  Jarvisv.  Dean,  3  Bing.  447.  2  Ex.  316  ;  11.  v.  Ban;  4  Camp.  16  ;  15 

(q}  Poolcv.Htmkinson,  11  M.  &  W.  827  ;  R.  R.  721  ;  Jarvis  v.  Dean,  3  Binj,'.  447  : 

ILv.  The  Inluibitants  of  East  Mark,  11  Q.  B.  JR.    v.   Hudson,    2  Str.    909;    Ho, 

877.  Charlesworth,  4  B.  &  C.  574  ;  28  R.  li.  405, 

(-/•)  11  M.  k  W.  827,  830.  (x)  R.  \.  The  Inhabitants  of  Eaut  .!/->// 

(s)  Barraclough  v.   Johnson,  8  A.  &  E.  11  Q.  B.  877  ;  R.  v.  Pctrie,  4  E.  &  I1..  787. 

99  ;   47  R.   R.    506  ;  Surrey  Canal  Com-  (y)  2  Selw.  N.  P.  1362,  9th  Ed.  : 

pany  v.  Hall,  1  Man.  &  G.  392.  v.  Hawkins,  8  C.  B.  x.  s.  848,  858. 

(t)  Baxter  v.  Taylor,  1   Nev.  &  M.  11  ;  (z)  R.  v.  The  Inhabitants  of  AW  Mark, 

li.  v.  mist,  7  A.  &  E.550;   Wood  v.  Veal,  11  Q.  B.  877.     See  ante,  §§  368,  381. 
5  B.  &  A.  454. 
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Acts ;  and  the  general  principle  is  thus  stated  by  Abbott,  C.  J.,  in 
Doe  d.  Putlaml  v.  Hilder  (a) ;  "  The  long  enjoyment  of  a  right 
of  way  by  A.  to  his  house  or  close,  over  the  land  of  B.,  which  is 
a  prejudice  to  the  land,  may  most  reasonably  be  accounted  for,  by 
supposing  a  grant  of  such  right  by  the  owner  of  the  land ;  and 
if  such  a  right  appear  to  have  existed  in  ancient  times,  a  long 
forbearance  to  exercise  it,  which  must  be  inconvenient  and  pre- 
judicial to  the  owner  of  the  house  or  close,  may  most  reasonably 
be  accounted  for,  by  supposing  a  release  of  the  right.  In  the  first 
class  of  cases,  therefore,  a  grant  of  the  right,  and  in  the  latter, 
a  release  of  it,  is  presumed."  But  the  result  of  the  cases  on  this 
subject  would  seem  to  be,  that  the  non-user  of  a  privilege  or  ease- 
ment is  merely  evidence  of  abandonment,  and  that  the  question 
of  abandonment  is  one  of  fact,  which  must  be  determined  on  the 
whole  of  the  circumstances  of  each  particular  case  (b). 

§  389.  With  respect  to  the  presumed  extinguishment  of  "  ease- 
ments "  from  cessation  of  enjoyment,  the  following  principles  are 
laid  down  in  a  text- work  (c)  :  "  Though  the  law  regards  with  less 
favour  the  acquisition  and  preservation  of  these  accessorial  rights 
than  of  those  which  are  naturally  incident  to  property,  and  there- 
fore does  not  require  the  same  amount  of  proof  of  the  extinction 
as  of  the  original  establishment  of  the  right ;  yet  as  an  easement, 
when  once  created,  is  perpetual  in  its  nature,  being  attached  to 
the  inheritance  and  passing  with  it,  it  should  seem  that  some 
acquiescence  on  the  part  of  the  owner  of  the  inheritance  must  be 
necessary  to  give  validity  to  any  act  of  abandonment."  Now  ease- 
ments are  divided  into  continuous  and  intermittent, — the  former 
being  those  of  which  the  enjoyment  is  or  may  be  continual,  without 
the  necessity  of  any  actual  interference  by  man,  as  waterspouts, 
the  right  to  air,  light,  &c. ;  and  the  latter  being  those  of  an  opposite 
description,  such  as  rights  of  way,  Arc.  "With  respect  to  continuous 
easements,  the  correct  inference  from  the  cases  seems  to  be,  that 
there  is  no  time  fixed  by  law  during  which  the  cessation  of  enjoy- 
ment must  continue,  in  order  to  raise  the  presumption  of  an 
abandonment ;  but  it  is  for  the  jury  to  take  all  the  circumstances 
of  the  case  into  their  consideration,  in  order  to  see  if  there  has 
been  an  intention  to  renounce  the  right  (</)•  It  was  held  by  Lord 


(a)  2  B.  &  A.  782,  791  ;  21  R.  B.  488. 

(b)  See   per    Wood,   V.-C.,   Cross? ey   v. 
Lightowler,    L.     Rep.,    3    Eq.   279,   292; 
Eld-ridge  v.  Knott,   Cowp.    214  ;  Simpson 
v.  Gutteridgc,  1  Madd.  609  ;  16  R.  R.  276. 

(c)  Gale  on  Easements,  523,  4th  Ed. 


(d)  Gale  on  Easements,  535,  4tli  Ed., 
citing  Ligy  ins  v.  Inye,  7  King.  682  ;  33  R.  R. 
615,  per  Tindal,  C.  J.  ;  Hale  v.  Oldroyd, 
14  M.  &  W.  788  ;  Lawrence  v.  Obee, 
3  Camp.  51 4  ;  14  R.  R,  830. 
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Ellenborough  at  nisi  prius,  that  where  a  window  has  been  shut  up 
for  twenty  years,  the  case  stands  as  if  it  had  never  existed  (e). 

§  390.  With  respect  to  easements  of  the  intermittent  kind,  there 
are  some  expressions  to  be  found  in  the  books  which  strongly 
favour  the  notion  that,  in  order  to  raise  the  presumption  of 
extinguishment  from  non-user  alone,  it  must  have  reached  the 
full  period  of  twenty  years  (/) ;  in  analogy  to  the  Statute  of 
Limitations,  and  the  rule  established  respecting  title  by  non- 
existing  grant  (r/).  But  it  seems  clear  that  mere  intermittance 
of  the  user,  or  slight  alterations  in  the  mode  of  enjoyment,  will  not 
be  sufficient  to  destroy  the  right,  when  circumstances  do  not  show 
any  intention  of  relinquishing  it  (//) ;  whilst,  on  the  other  hand, 
a  much  shorter  period  than  twenty  years,  when  it  is  accompanied 
by  circumstances  such  as  disclaimer,  or  other  indication  of  intention 
to  abandon  the  right,  will  be  sufficient  to  raise  the  presumption  of 
extinguishment  (?) . 

§  391.  Licences  may  be  presumed,  and,  as  a  general  rule,  from  a 
much  shorter  period  of  enjoyment  than  twenty  years  (A-). 

§  392.  3.  We  proceed  lastly  to  the  numerous  important  pre- 
sumptions of  facts  which  may  be  made  in  support  of  beneficial 
enjoyment.  The  general  principle  governing  the  subject  is  thus 
stated  by  Tindal,  C.  J.,  in  Doe  d.  Hammond  v.  Cooke  (I) :  "  No  case 
can  be  put  in  which  any  presumption"  (semble,  any  artificial 
presumption)  "  has  been  made,  except  where  a  title  has  been  shown 
by  the  party  who  calls  for  the  presumption,  good  in  substance,  but 
wanting  some  collateral  matter  to  make  it  complete  in  point  of 
form.  In  such  case,  where  the  possession  is  shown  to  have  been 
consistent  with  the  existence  of  the  fact  directed  to  be  presumed, 
and  in  such  cases  only,  has  it  ever  been  allowed."  Presumptions 
of  this  kind  are  entitled  to  additional  weight  if  the  possession  would 
otherwise  be  unlawful,  or  incapable  of  satisfactory  explanation  (m). 

(e)  Lawrence  v.  Obee,  3  Camp.  514  ;  14  (i)  Gale  on  Easements,    567,  4th  Ed.  ; 

R.  K.  830.  Norbury  v.    Meade,    3    Bligh,  241,    -Jl^; 

(/)  Doe  d.  Putland  v.  Hilder,  2  B.  &  A.  Harvie  \:  Rogers,  3  Bligh  N.  s.  440  ;  A',  v. 

782  ;   21  R.  R.   488,   per  Abbott,   C.  J.  ;  CJwrley,  12  Q.   B.  515  ;    Ward  v.   W «,-<>, 

Moore,  v.  Rawson,  3  B.  &  C.  332  ;  27  R.  11.  7  Exch.  838. 

375,  per  Littledale,  J.  (k)  Ditcham  v.  Bond-,  3  Camp.  524  ;  14 

(<j)  Supra,  §  377.  R.  R.  835  ;  Doe  d.  Earl  of  I)u<n\n;:>  v. 

(h)  Gale  on  Easements,  563,   4th  Ed.,  Williams,  7  C.  &  P.  332. 

citing  Payne  v.  Shedden,  1  M.  &  Rob.  382 ;  (1)  6  Biug.  174  ;  31  R.  R.  374. 

X.  v.  The  Inhabitants  of  Charley,  12  Q.  B.  (-m)  1  Greenl.  Ev.  §  46,  7th  Kd. 
515  ;  Ward  v.  Ward,  7  Exch.  838  ;  Lovell 
v.  Smith,  3  C.  B.  N.  s.  120. 
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On  the  other  hand,  the  terms  in  which  the  presumption  will  be 
brought  under  the  notice  of  the  jury  are  considerably  influenced 
by  the  nature  of  the  document  or  other  matter  to  be  presumed, 
the  facility  or  difficulty  of  adducing  more  direct  proof,  and  by  the 
right  in  question  being  favoured  or  disfavoured  by  law. 

§  393.  There  is  hardly  a  species  of  act  or  document,  public 
or  private,  that  will  not  be  presumed  in  support  of  possession. 
Matters  of  record  generally  (n),  and  even  Acts  of  Parliament  (o), 
at  least  very  ancient  ones  (_p)  ,  will  thus  be  presumed  ;  as  also 
will  grants  from  the  crown  (q),  letters-patent  (r),  writs  of  ad  quod 
clamnum  and  inquisitions  thereon  (s),  by-laws  of  corporations  (f), 
fines  and  recoveries  (it),  feoffments  (r),  the  enfranchisement  of  copy- 
holds (i/),  endowment  of  vicarages  (z),  exemption  from  tithes  (a), 
consent  of  the  ordinary  to  composition  deeds  (b),  powers  in  charities 
to  sell  lands,  and  sales  under  such  powers  (c),  orders  of  justices 
of  the  peace  to  stop  up  roads  (d),  &c.  So,  likewise,  the  fact  of  a 
particular  person  having  sat  in  Parliament  in  ancient  times  («), 
the  disseverance  of  tithes  by  the  requisite  parties,  previous  to  the 
restraining  statutes  (/),  copyhold  customs  (g),  admittance  to  (7i) 
and  surrender  of  copyholds  (i),  surrender  by  tenant  for  life  (k), 
and  lawful  executorship  (/),  will  be  presumed  from  lapse  of  time. 
In  one  case  it  was  held  that  induction  might  be  presumed  from 
fifteen  years'  undisturbed  possession  (MI).  And  where  it  is  proved 
that,  from  a  very  early  period,  there  has  been  the  constant  per- 
formance of  divine  service  in  an  ancient  chapel,  even  although 

(»)  Plowd.  411  ;    Finch,  L.  399,  400  ;  (;)  Crimes  v.  Smith,  12  Co.  4 ;   Wolley 

•2-2.  v.   Brownliill,    M'Clel.    317  ;    Inman  v. 

(o)  Skinn.  78  ;  Lopez  v.  Andrews,  3  Man.  Whormby,    1  Y.  &  J.  545  ;   Apperlty  v. 

&  R.  329,   n.  ;  Eldridge  v.  Knatt,  Cowp.  Gill,  1  C.  &  P.  316. 

215,  per  Lord  Mansfield.  (a)  Norbury  v.  Meade,   3  Bligh,  211; 

(p)  R.  v.  The  Chapter  nf  Exeter,  12  A.  Bayley  v.  Drtvr.  1  A.  i  E.   449 ;  Rose  v. 

&  E.  532.  Calland,  5  Ves.  186. 

(q)  Mayor  of  Hull  v.  Horner,  Cowp.  102 ;  (b)  Sawb  ridge  v.  Beaton,  2  Anst.  372. 

Gibson  v.  Clark,  1  Jac.  i  W.  159  ;  Read  (c)  St.  Mary  Magdalen  v.  The  Attorney- 

v.  Brookman,  3  T.  R.  158  ;  The  Attorney-  General,  6  Ho.  Lo.  Cas.  189. 

General    v.     The   Dean  of   Windsor,   24  (d)  Williams  Y.  Eyton,  4  H.  &  N.  357. 

Beav.  679.  (e)  Hastings'  Peerage  Case,  8  CL  &  F.  144. 

(r)  Head  v.  Brookman,  3  T.   R.    158  ;  (/)  Countess  of  Dartmouth  v.  Roberts, 

Pickering  v.  Lord  Stamford,  2  Yes.  Jan.  16  East,  334. 

(g)  Doe  d.  Mason  v.  Mason,  3  Wils.  63. 

(*)  R.  v.  Montague,  4  B.  A;  C.  598.  (A)   Watkins  on   Copyholds,    269,  Ed. 

(0  Case  of  Corporations,  4  Co.  78  a.  1797.     See  Rawlinson  \.  Grecres,  3  Bulst. 

(«)  Read  v.  Brookman,  3  T.  R.  151,  159,  237. 

per  Boiler,  J.,  citing  Hasseldenv.  Bradney,  (i)  KnigJit  v.  A  damson,   2  Freem.  106; 

T.  4  Geo.  III.  C.  B.  WiUon.  v.  Attcn,  1  Jac.  &  W.  611. 

(z)  21  Ed«.  IV.  74  B.  pi.  5.  (k)  2  Wins.  Saund.  42  d,  6th  Ed. 

(y)  Roe  d.  Johnson  v.  Ireland,  11  East,  (1)  R.  v.  Barnslcy,  1  M.  i  Sehv.  377. 

289  ;  10  R.  R.  504.  (m)  Chapman  v.  Beard,  3  Aust.  942. 
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there  be  no  proof  that  either  marriages  were  solemnised  or  burials 
performed  therein,  this  raises  the  presumption  that  the  chapel 
was  consecrated  (»).  So  the  lawful  origin  of  a  several  fishery  (o), 
the  liability  to  repair  fences  (p),  the  right  to  land  nets  (q),  the 
death  of  remote  ancestors  without  issue  (r),  mesne  assignments 
of  leaseholds  (s),  reconveyances  by  feoffee  to  feoffor  (t),  and  by 
mortgagee  to  mortgagor  («),  &c.,  &c.,  have  in  like  manner  been 
presumed. 

§  394.  Under  this  head  comes  the  important  doctrine  of  the 
presumption  of  conveyances  by  trustees.  It  is  a  general  rule  that 
whenever  trustees  ought  to  convey  to  the  beneficial  owner,  it 
should  be  left  to  the  jury  to  presume  that  they  have  so  conveyed, 
where  such  presumption  can  reasonably  be  made  Or).  This  rule 
has  been  established  to  prevent  just  titles  from  being  defeated  by 
mere  matter  of  form ;  but  it  is  not  easy  to  determine  the  extent 
of  it.  It  may,  however,  be  stated  generally  that  the  presumption 
ought  to  be  one  in  favour  of  the  owner  of  the  inheritance,  and  not 
one  against  his  interest  (y)  ;  and  the  rule  is  subject  to  this  further 
limitation,  that  the  presumption  cannot  be  called  for,  where  it 
would  be  a  breach  of  trust  in  the  trustees  to  make  the  convey- 
ance (z).  On  the  same  principle,  reconveyances  from  the  trustees 
to  the  cestui  que  trust  will  be  presumed  (a) ;  as  also  will,  under 
proper  circumstances,  conveyances  from  old  to  new  trustees  (b). 

§  395.  Few  subjects  have  given  rise  to  greater  difference  of 
opinion  than  that  of  the  presumption  of  the  surrender  of  their 
terms  by  trustees  for  terms  of  years.  In  Lord  Mansfield's  time, 
the  courts  seem  to  have  entertained  notions  upon  it  which,  if 
carried  out  in  practice,  would  have  gone  far  to  enable  them,  by 

(n)  Euggv.  Kingsmill,  L.  Rep.,  1  Ad.  &  (x)  3  Stigd.   V.   &  P.   25,  42,   43,    10th 

EC.  343,  350  ;  Moyscy  v.  Hilhoat,  2  Hagg.  Ed.  ;    Doe   d.    Bower-man   v.    Sybourn,    7 

N.  s.  50.  T.  R.    2  ;   4  R.  R.   363  ;    Kecne   d.   Lord 

(o)  Malcoms(m  v.  O'Dca,  10  Ho.  Lo.  Cas.  Byron  v.    Deardon,    8    East,    263,    266  ; 

593.  England  d.  Syburn  v.  Slade,  4  T.  R.  682  ; 

(p)  Barber  v.   Whiteley,  34  L.  J.  Q.  B.  2  R.  R,  548. 

212  ;  Boyle  v.   Tamlyn,   6  B.  &  C.   329  ;  (y)  Ph.  &  Am.  Ev.  476  ;  Doc  d.  Graham 

30  R.  R.  343.  v.  Scott,  11  East,  483  ;  Doe  d.  Burdctt  \. 

(q)  Gray  v.  Bond,  2  B.  &  B.  867.  Wright,  2  B.  &  A.  710,   720  ;  21  R.   R. 

(r)  The  Earl  of  Roscom man's  Claim,   6  461. 

Cl.  &  F.  97  ;  49  R.  R.  80  ;  Doe  d.  Oldham  (z)  Ph.  &  Am.  Ev.  476  ;  Keene  d.  L<>,->' 

v.   Woolley,  8  B.  &  C.  22.  Byron  v.  Deardon,  8  East,  267  ;  9  R.  R. 

(s)  Earl  d.  Goodwin  v.  Baxter,  9.  W.  Bl.  425. 

1228  ;    White  v.  Foljambe,  11  Ves.  350.  (a)  Hillary  v.  Waller,  12  Ves.  250,  251. 

(t)   Tenny  d.   Whinnett  v.  Jones,  3  M.  &  See  2  Sugd.  V.  &  P.  196,  10th  Ed. 

Scott,  472.  (b)  Roe  d.  Eberall  v.  Lowe,  1  H.  Bl.  446. 

(u)  Cooke  v.  Soltau,  2  S.  &  Stu.  154. 
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their  own  unsupported  authority,  to  subvert  trial  by  jury  on  the 
one  hand,  and  confound  all  distinctions  between  legal  and  equitable 
jurisdiction  on  the  other  (c).  We  are  informed  in  Lade  v.  H<>1- 
/nr.l'd},  that  "Lord  Mansfield  declared  that  he  and  many  of  the 
judges  had  resolved  never  to  suffer  a  plaintiff  in  ejectment  to  be 
nonsuited  by  a  term  standing  out  in  his  own  trustee,  or  a  satisfied 
term  set  up  by  a  mortgagor  against  a  mortgagee,  but  would  direct 
the  jury  to  presume  it  surrendered."  There  is  no  objection  to  the 
latter  branch  of  this  proposition,  which  has  been  always  recognised 
in  practice ;  for  by  not  assigning  the  term  for  the  benefit  of  the 
mortgagee,  whose  money  he  has  received,  and  afterwards  setting 
it  up  against  him,  the  mortgagor  is  guilty  of  a  fraud ;  so  that  the 
presumption  of  the  surrender  of  the  term  is  really  an  application 
of  the  legal  maxim  which  presumes  against  fraud  and  covin  (e), 
and  also  of  the  rule  which  forbids  a  man  to  take  advantage  of  his 
own  wrong  (/).  And  it  has  accordingly  been  held,  that  such  a 
presumption  will  not  be  made  in  favour  of  a  prior  mortgagee, 
against  a  subsequent  mortgagee  in  possession  of  the  title-deeds, 
without  notice  of  the  prior  encumbrance  (g).  But  the  general 
proposition,  never  to  suffer  a  plaintiff  to  be  nonsuited  by  a  term 
outstanding  in  his  trustees,  is,  at  least  if  taken  in  its  literal  sense, 
inconsistent  with  principle,  and  at  variance  with  subsequent  autho- 
rity (/i).  The  surrender  of  a  term  is  a  question  vi  fact  ;  and  the 
court  has  not  only  no  right,  but  it  would  be  most  dangerous,  to 
advise  a  jury  to  presume  such  a  surrender  when  all  the  evidence 
clearly  indicated  that  it  had  never  been  made. 

§  396.  The  surrender  of  a  term,  like  any  other  fact,  may  be 
inferred  from  circumstances  (*').  It  is  said,  however,  that  the  fact 
of  a  term  having  been  satisfied  is  not,  when  standing  alone, 
sufficient  to  raise  the  presumption  of  a  surrender,  but  that  there 
must  be  some  dealing  with  the  term  (k). 

(c)  See  3  Stigd.  V.  4  P.  39,  40,  42,  10th       755  ;  Emm  v.  Bicknell,  6  Yes.  Jun.  174, 
Ed.  ;  Evans  v.  Bicknell,  6  Ves.  174,  184  ;       184  ;  5  R.  R.  425. 

5  R.  R.  425  ;   Wallwyn  v.  Lee,  9  Ves.  31  ;  (K)  Doe  d.  Hodsden  v.  Staple,   2  T.    K. 

7  R.  R.  142  ;  Doe  d.  Hodsden  v.  Staple,  2  684  ;  1  R.  R.  595  ;  Doe.  d.  Bomerman  \. 

T.  R.  696 ;   1  R.  R.  595.  Sybourn,  7  T.  R.  :> ;  4  R.  R.  363. 

(d)  Bull.  K  P.  110.  (i)  3  Stark.  Ev.  926,  n.  (TO),  3rd  Ed.  ; 

(e)  See  3  Sugd.  V.  &  P.  42,   10th  Ed.,  JVTiite  v.  Foljambc,  11  Ves.  351  ;  Doe  d. 
and  per  Abbott,  C.  J.,  in  Doe  d.  Putland  Brune  v.  Alartyn,  8  B.  &  C.  497  ;  32  R.  R. 
v.  Hilder,  2  B.  &  A.  782,  790  ;  21  R.  R.  459  ;  Bartlctt  v.  Downes,  3  B.  &  C.  616  ; 
488.  27  R.  R.  436. 

(/)  See  infra,  ch.  7.  (k)  Emns  v.  Bicknell,  6  Ves.  174,  185 ; 

(g)  Goodtitle  d.  Norris V.Morgan,  IT.  R.       5  R.  R.  425  ;  Doe  d.  Hodsden  v.  Staple,  2 

T.  R.  6S4  :  1  R.  R.  595. 
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§  397.  Where  acts  are  done  or  omitted  by  the  owner  of  the 
inheritance  and  persons  dealing  with  him  as  to  the  land,  which 
ought  not  reasonably  to  be  done  or  omitted  if  the  term  existed 
in  the  hands  of  a  trustee,  and  there  does  not  appear  to  be  anything 
that  should  prevent  a  surrender  from  having  been  made,  a  surrender 
of  the  term  may  be  presumed  (I).  But  a  term  of  years  assigned  to 
attend  the  inheritance  will  not,  as  among  purchasers  or  encum- 
brancers, be  presumed  to  have  been  surrendered,  merely  on  the 
ground  of  its  having  remained,  for  a  series  of  years,  unnoticed  in 
marriage  settlements  and  other  family  documents  ;  and  the  cases 
in  which  a  contrary  doctrine  has  been  laid  down  must  be  considered 
as  overruled  (m).  It  seems,  however,  that  in  equity  a  term  which 
has  not  been  assigned  to  attend  the  inheritance,  and  which  has  not 
been  disturbed  for  a  long  time,  will  be  presumed  to  be  surren- 
dered, on  a  question  of  specific  performance  between  seller  and 
purchaser  (n). 

§  398.  A  great  change  in  the  law  on  this  subject  was  effected 
by  the  Satisfied  Terms  Act,  1845,  8  &  9  Viet.  c.  112,  which,  after 
reciting  that  "  the  assignment  of  satisfied  terms  has  been  found  to 
be  attended  with  great  difficulty,  delay,  and  expense,  and  to  operate 
in  many  cases  to  the  prejudice  of  the  persons  justly  entitled  to  the 
lands  to  which  they  relate,"  enacts,  in  the  first  section,  "that 
every  satisfied  term  of  years  which,  either  by  express  declaration  or 
by  construction  of  law,  shall,  upon  the  31st  day  of  December,  1845, 
be  attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall 
on  that  day  absolutely  cease  and  determine  as  to  the  land  upon  the 
inheritance  or  reversion  whereof  such  term  shall  be  attendant  as 
aforesaid,  except  that  every  such  term  of  years  which  shall  be  so 
attendant  as  aforesaid  by  express  declaration,  although  hereby 
made  to  cease  and  determine,  shall  afford  to  every  person  the  same 
protection  against  every  encumbrance,  charge,  estate,  right,  action, 
suit,  claim,  and  demand  as  it  would  have  afforded  to  him  if  it  had 
continued  to  subsist,  but  had  not  been  assigned  or  dealt  with  after 
the  31st  day  of  December,  1845,  and  shall  for  the  purpose  of  such 
protection  be  considered  in  every  court  of  law  and  of  equity  to  be  a 
subsisting  term."  By  the  2nd  section,  "Every  term  of  years  now 
subsisting  or  hereafter  to  be  created,  becoming  satisfied  after  the 


(I)  Ph.  &Ain.  Ev.  477;  1  Phill.  Ev.  490,  Doc  d.   Lord  Eyrcmont  v. 

10th  Ed.  ;  Doc  d.  Putland  v.  Hildcr,  2  B.  Q.  B.  711  ;  Garrardv.  Tuck,  SOB.  231  ; 

&  A.  782;  21  E.  It.  488.  and  Cottrcllv.  Hughes,  15  C.  B.  582. 

(m)  See  on  this  subject  Sugdeu's  V.  &  P.  (n)  3  Sugd.  V.  &  P.  66,  10th  Ed.,  citing 

vol.  3,  ch.  xv.,  10th  Ed.,  tfhere  the  cases  Emery  v.  Grocock,  Mudd.  &  (i.   ,"1,  and  7;> 

are  collected  and  ably  commented  on  ;  also  parle  Holman,  MS.,  24th  July,  1821. 
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31st  day  of  December,  1845,  and  which,  either  by  express 
declaration  or  by  construction  of  law,  shall  after  that  day  become 
attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall 
immediately  upon  the  same  becoming  so  attendant,  absolutely  cease 
and  determine  as  to  the  land  upon  the  inheritance  or  reversion 
whereof  such  term  shall  become  attendant  as  aforesaid."  It  was 
held,  even  before  the  Judicature  Act,  that  the  protection  to  be 
afforded  by  this  statute  is  not  merely  such  as  might  have  been  set 
up  in  a  court  of  law,  but  such  as  that  a  court  of  equity  would  not 
have  restrained  its  being  so  set  up  (o). 

§  399.  "Whether,  where  presumptions  are  made  in  support  of 
peaceable  or  beneficial  enjoyment,  the  jury  are  bound  to  believe  in 
the  fact  which  they  find  has  been  made  a  question ;  and  there 
certainly  are  authorities  both  ways  0>).  Upon  the  whole,  it  may 
perhaps  be  safely  laid  down  that,  as  in  all  presumptions  of  this 
nature  legal  considerations  more  or  less  predominate,  the  jury 
ought  to  find  as  directed  or  advised  by  the  judge,  unless  the 
suggested  fact  appears  absurd  or  grossly  improbable  ;  in  either  of 
which  cases,  as  he  ought  not  to  direct  or  advise  them  to  find  such  a 
fact,  so  neither  ought  they  to  find  it. 

SUB- SECTION    VI. 

PRESUMPTIONS    FROM    THE    ORDINARY    CONDUCT    OF    MANKIND,    THE 
HABITS    OF    SOCIETY,    AND    THE    USAGES    OF    TRADE. 
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§  400.  The  presumptions  drawn  from  the  ordinary  conduct  of 
mankind,  the  habits  of  society,  and  the  usages  of  trade  are 
numerous ;  and  several  of  them  come  under  the  head  of  pre- 
sumptions of  law.  The  occupation  of  land  carries  with  it  an 
implied  agreement  on  the  part  of  the  tenant  to  manage  the  land 
according  to  the  course  of  good  husbandry  and  the  custom  of  the 

(o)  Doe  d.  Cadwaladcr  v.  Price,  16  M.  &  252,  per  Sir  William  Grant,  M.  R.  ;  Day 

W.  603  ;  Cottrell  v.  Hughes,  15  C.  B.  532.  v.     Williams,   2    C-    &   J.    459,    460,  i>er 

(p)  See  3  Stark.  Ev.  918  and  926,  n.  (m),  Bayley,   B.  ;    St.  Mary  Magdalen  v.   The 

3rd  Ed.  ;  Doc  d.  Xeicnian  v.  Putlaiid,  3  Attorney-General,   3   Jur.    X.   .s.    675,   per 

Sugd.  V.  &  P.  61,  10th  Ed.,  per  Richards,  Lord  Weusleydale. 
C.  B.  :  Hillary  v.    Waller,    ]  2  Vt-s.   239, 

B.E.  '2-2 
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country  (q).  Rent  paid  by  one  who  is  in  possession  of  the  land 
out  of  which  the  rent  issues,  is,  in  the  absence  of  evidence  to  the 
contrary,  presumed  to  be  a  rent  service  (r).  So  where  the  mere 
existence  of  a  tenancy  is  proved,  a  tenancy  from  year  to  year  will 
be  presumed ;  and  if  the  day  of  its  commencement  does  not  appear, 
it  will  be  settled  by  the  custom  of  the  country  (s).  Leases  for 
uncertain  terms  are  prima  facie  leases  at  will  (f) ;  but  where  a 
tenant  holds  over  after  the  expiration  of  a  term,  he  impliedly 
holds  subject  to  all  the  covenants  in  the  lease  which  are  applicable 
to  his  new  situation  (u).  A  promise  to  marry  generally  is  inter- 
preted as  a  promise  to  marry  within  a  reasonable  time  (x);  and  on 
proof  of  a  regular  marriage  per  verba  de  prsesenti  consummation 
is  implied  (?/).  The  important  rule,  that  confessions  and  other 
forms  of  self-disserving  evidence  are  receivable  against  the  party 
who  makes  them  (z),  seems  founded  on  this  principle.  To  this  class 
belong  also  many  presumptions  of  knowledge.  Thus  a  man  is 
presumed  to  know  what  deeds  he  has  executed  (a),  although  probably 
in  many  cases  the  presumption  is  not  a  strong  one ;  the  members 
of  a  club  (b),  or  a  stock  exchange  (c),  are  presumed  to  be  acquainted 
with  its  rules  ;  and  parties  claiming  under  a  lease  are  presumed  to 
know  the  title  of  their  lessor  (d) . 

§  401.  There  are  other  presumptions  derived  from  the  ordinary 
conduct  of  mankind.  Thus,  the  cancelling  (e),  or  taking  the  seals 
off(/),  a  deed,  or  tearing  a  will  in  pieces  (g),  is  prima  facie 
evidence  of  revocation.  So  where  a  will  duly  executed  remains  in 
the  custody  of  the  testator,  but  cannot  be  found  after  his  death, 
the  law  presumes  that  the  will  has  been  destroyed  by  the 
testator,  with  the  intention  of  revoking  it  (k) .  But  this  presumption 

(q)  Powley  v.    Walker,  5  T.   R.  373  ;  2  (y)  Dalrymple  v.   Dalrymple,  2  Hagg. 

R.  R.  619  ;  Lecjh  \.  Hewitt,  4  East,  154  ;  54,  65,  66. 

7  R.  R.  545.  (z)  See  infra,  ch.  7. 

(r)  See  Hardon  v.  Heskcth,  4  H.  &  N.  (a]  Palmer  v.  Newell,  2  Juv.  N.  s.  268. 

175.  (b)  Raggett  v.  Musgrave,  2  C.  &  P.  556  ; 

(s)  Gresl.  Ev.  in  Eq.  368.  Aldcrson  v.  Clay,  1  Stark.  405 ;  18  R.   R. 

(t)  Roc  d.  Bree  v.  Lees,  2  W.  Bl.  1171,  788. 

1173,  per  De  Grey,  C.  J.  (c)  Stewart  v.   Cauty,  8  M.   &  W.   160  ; 

(u)  Dicjby  v.  Atkinson,   4  Camp.   275  ;  Mitchell  v.  Newhall,  15  Id.  309. 

16  R.  R.  792  ;  Jolmson  v.  St.  Peter's,  Here-  (d)  Patman  v.  Harland,  17  Ch.  D.  353. 

ford,  4  A.  &  E.  520  ;  43  R.  R.  426  ;  Hyatt  (e)  Alsacjcr  v.  Close,  10  M.  &  W.  576. 

v.   Griffiths,  17  Q.   B.   505.     See  also   as  (/)  Latch.  226  ;  Price  v.  Pov:cU,  3  H.  & 

to  continuance  of  a  tenancy  with  remain-  N.  341. 

derman  after  death  of  tenant  for  life,  Roe  (;/}  In  the  goods  ofColberg,  2  Curt.  <^i-. 

v.  Ward,  1  H.  Bl.  97  ;  2  R.  R.  728.  (ft)  Brown  v.  Brown,  8  E.  &  B.   876 ; 

(x)    Potter    v.    Dcboos,    1    Stark.    82  ;  Finch  v.  Finch,  L.  Rep.,  1  P.  &  D.  371. 
Phillips  v.   Crntchhy,   3  C.   &  P.    178;  1 
Moore  &  P.  239. 
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may  be  rebutted,  by  evidence  tending  to  prove  a  contrary  inten- 
ion  ;  e.g.,  by  declarations  of  tbe  testator,  showing  an  intention  to 
lere  to  the  will  (/) ;  and  though  it  was  at  one  time  thought 
lat  the  omission  to  answer  a  letter  amounted  to  an  admission  of 
ic  statements  contained  in  it,  that  notion  has  been  long  since 
tploded,  and  the  absurdity  of  acting  upon  it  demonstrated  (k)'. 

§  402.  It  may  be  stated  as  a  general  rule  that  prima  facie 
locunients  should  be  taken  to  have  been  made  or  written  on  the 
lay  they  bear  date  (/).  This  has  been  held  to  apply  to  letters  (w)» 
rills  of  exchange  and  promissory  notes  (H),  and  the  indorsements 
yn.  them  (o),  and  also  to  bankers'  cheques  (p).  So  a  deed  is 
3resumed  to  have  been  executed  (q),  and  delivered  (r),  on  the  day  it 

dated.     This  presumption  is,  however,  easily  displaced,  at  least 

far  as  it  relates  to  the  precise  date  ;  and  the  rule  itself  is  subject 

exceptions  (s). 

§  403.  Many  presumptions  are  drawn  from  the  usual  course  of 
msiness  in  public  offices.     With  regard  to  the  course  of  the  post,  it 
ras  in  several  early  cases  ruled  that,  if  a  letter  is  put  into  a  post- 
)ffice,  that  is  prima  facie  proof,  until  the  contrary  appears,  that  the 
irty  to  whom  it  is  addressed  received  it  in  due  course  (f).     And  it 
ippears  from  more  recent  authority,  that  where  an  offer  is  made  by 
letter,  expressly  or  impliedly  authorising  an  acceptance  by  post,  and 
acceptance  properly  addressed  is  posted  in  due  time,  a  complete 
mtract  is   made   at  the   time   when   the   letter  of  acceptance  is 
)sted,  though  it  maybe  delayed  in  delivery (n),  and  even  though 
it  may  not  be   delivered   at   all    to   the   person   to   whom   it  is 


(0  Whiteley  r.  King,  17  C.  B.  y. 
Keen  v.  Keen,  L.  Rep.,  3  P.  k  D.  105. 

(t)  Richards  v.  Gellatbj,  L.  R..  7  0.  P., 
at  p.  1-31,  per  "\Villes,  J. ;  Wiedeman  v. 
Walpde  [1891],  2  Q.  B.  534.  See  post, 
§  621. 

(1)  Smith  v.  Battens,  1  Moo.  &  Rob.  341 ; 
Anderson  v.   Weston,  6  Bing.   X.  C1.   -J'."J  : 
.    Glossop,  2  Exch.   191  ;  Yurkc  v. 
JBroicn,  10  M.  &  TV.  78  ;  Morgan  v.  Whit- 
more,  6  Exch.  716. 

(»n)  Hunt  v.  Massey,  5  B.  &  Ad.  902  ; 
GoodtitJe  d.  Baker  v.  Milburn,  2  M.  &  W. 
853  ;  Potez  v.  Glossop,  2  Exch.  191.  See, 
however,  the  observations  of  Lord  Wensley- 
dale  in  Butler  v.  Lord  Mountgarrctt,  7  Ho. 
Lo.  Cas.  633,  646. 


(a)  Anderson  v.  IVeston,  6  Biug.  N.  C. 
296. 

(o)  Smith  v.  Battens,  1  Moo.  &  R.  341. 

(p)  Laws  v.  Rand,  3  C.  B.  x.  s.  442. 

(q)  Anderson  v.  Weston,  6  Bing.  N.  C. 
296,  300. 

(r)  Stone  \.  Grubbam,  I  RoL  3,  pL  5, 
Oshey  v.  Hicks,  Cro.  Jac.  263. 

(s)  Anderson  v.  Wes'.on,  6  Bing.  If.  C. 
296,  301  ;  Sinclair  v.  Baggaley,  4  M.  i  W. 
312;  Gibson  v.  King,  Car.  &  M.  458; 
H'riyht  v.  Lainson.  2  M.  &  \V.  739; 
Edwards  v.  Crook,  4  Esp.  39. 

(/)  Kujh  v.  West,  3  Esp.  54  ;  Warrm, 
v.  Warren,  1C.  M.  &  R.  250 ;  40  R.  R. 
547  ;  Stocken  v.  Collin,  7  M.  k  W.  515. 

(««)  Dunlop  v.  lliggins,  1  Ho.  Lo.  Cas. 
381. 
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addressed  (x).  This  latter  position,  however,  not  only  necessitates 
the  overruling  of  a  prior  well-known  judgment  (?/),  but  it  is  strongly 
dissented  from  by  one  of  the  three  members  of  the  court  who  laid 
it  down.  The  ground  of  it,  however,  is  that  the  parties  constituted 
the  post-office  their  agent,  so  that  no  direct  question  of  the  law  of 
evidence  is  involved.  By  some  statutes,  this  sort  of  proof  has  been 
made  conclusive  in  certain  cases  where  the  letter  is  registered  (z), 
and  in  some  even  where  it  is  not  (a). 

Presumptions  of  this  kind  are  also  made  from  the  course  of 
business  in  private  offices;  such  as  those  of  merchants  (b), 
solicitors  (c-),  and  brewers  (d). 

§  404.  There  are  several  other  presumptions  drawn  from  the 
usages  of  trade.  Thus  where  a  partnership  is  found  to  exist 
between  two  persons,  but  there  is  no  evidence  to  show  in  what 
proportions  they  are  interested,  it  is  presumed  that  they  are 
interested  in  equal  moieties  (e).  So  where  a  factor  in  this  country 
buys  or  sells  in  his  own  name  for  a  foreign  principal,  the  right  to 
sue,  and  the  liability  to  be  sued  on  the  contract,  are  presumed  to  be 
exclusively  in  the  factor,  and  not  in  the  principal  (/).  So  bills  of 
exchange  and  promissory  notes  are  presumed  to  have  been  given  for 
consideration  (r/). 


(x)  Household  Fire  Insurance  Co.  v. 
Grant,  4  Ex.  D.  216,  diss.  Bramwell,  L.  J. 

(y)  British  American  Telegraph  Co.  v. 
Colson,  L.  R.  6  Ex.  108. 

(z)  See  Parliamentary  Registration  Act, 
1843,  6  &  7  Viet.  c.  18,  ss.  100  &  101 ; 
Conveyancing  Act,  1881,  44  &  45  Viet. 
c.  41,  s.  67  (4)  ;  Agricultural  Holdings  Act, 
1883,  46  &  47  Viet.  c.  61,  s.  28. 

(a)  See  Companies  Act,  1862,  25  &  26 
Viet.  c.  89,  ss.  62,  63,  &c. 

(b)  Hetherington    v.    Kemp,    4    Camp. 
193  ;  16  R.  R.  773  ;  Toosey  v.    Williams, 


1  Mood.  &  M.  129  ;  Hawkes  v.  Saltcr,  4 
Bing.  715  ;  29  R.  R.  708  ;  Pritt  v.  Fair- 
dough,  3  Camp.  305  ;  13  R.  R.  811. 

(c)  Doc  d.  Patteshall  v.  Turford,  3  B.  & 
Ad.  890  ;  37  R.  R.  581. 

(d)  Price  v.   Lord  Torrington,  1  Salk. 
285  ;  1  Sin.  L.  C. 

(e)  Farrar  v.  Bcswick,  1  Moo.  &  R.  527, 
per  Parke,  B. 

(/)  Russell  on  Merc.  Agency,  2nd  Ed. 
200,  233. 

(g)  See  Bills  of  Exchange  Act,  1882,  45 
&  46  Viet.  c.  61,  s.  30 
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PRESUMPTION    OF    THE    CONTINUANCE    OF    THINGS   IN    THE    STATE    IN 
WHICH    THEY    HAVE  ONCE  EXISTED. 
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§  405.  It  is  a  very  general  presumption  that  things  once  proved 
to  have  existed  in  a  particular  state  are  to  be  understood  as  con- 
tinuing in  that  state  until  the  contrary  is  established  by  evidence, 
either  direct  or  circumstantial.  Thus,  where  seisin  of  an  estate  has 
been  shown,  its  continuance  will  be  presumed  (li) ;  as  also  will  that 
of  the  authority  of  an  agent  (i),  &c.  And  there  are  several  instances 
to  be  found  in  the  books,  where  this  presumption  has  been  held 
stronger  than  the  presumption  of  innocence,  or  than  presumptions 
derived  from  the  course  of  nature.  Thus,  on  an  indictment  for 
libelling  a  man  in  his  capacity  of  public  officer,  on  proof  of  the 
prosecutor  having  held  the  office  previous  to  the  publication  of  the 
libel,  his  continuing  to  do  so  was  presumed  (/.•).  And  it  is  said  that 
where  adultery  had  been  proved,  its  continuance  will  be  presumed 
while  the  parties  live  under  the  same  roof  (/).  So  although  the  law 
in  general  presumes  against  insanity,  yet  where  the  fact  of  insanity 
has  been  shown,  its  continuance  will  be  presumed  ;  and  the  proof 
of  a  subsequent  lucid  interval  lies  on  the  party  who  asserts  it  (m). 

§  406.  There  are  two  particular  cases  which  will  require  special 
consideration ;  namely,  the  presumption  of  the  continuance  of  debts, 
obligations,  &c.,  until  discharged  or  otherwise  extinguished  ;  and 
the  presumption  of  the  continuance  of  human  life.  With  respect 
to  the  former  of  these,  a  debt  once  proved  to  have  existed,  is 


(h)    Wrotcsley  v.  Adams,  Plowd.  193  ; 
Smith  v.  Stapleton,  Id.  431  ;  Cockmanv. 

,  T.  Jones,  181. 

(i)  See  Smout  v.  Ilbcrij,  10  M.  &  W.  1. 
(k)  n.  v.  Budrl,  5  Esp.  230. 


(7)  Turlon  v.  Turton,  3  Hagg.  X.  K.  350. 

(?«)  See  Banks  v.  Goodfellwc,  h.  Rep., 
5  Q.  B.  549,  570  ;  Butl.  Co.  Litt.  246  b, 
n.  (1)  ;  Gresl.  Ev.  in  Eq.  368  ;  Att.-Gen. 
\.  Parnthcr,  3  Bro.  C.  C.  441. 
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presumed  to  continue  unless  payment,  or  some  other  discharge, 
be  either  proved,  or  established  by  circumstances  (w).  A  receipt 
under  hand  and  seal  is  the  strongest  evidence  of  payment,  for  it 
amounts  to  an  estoppel,  conclusive  on  the  party  making  it  (o)  ; 
but  a  receipt  under  hand  alone  (p),  or  a  verbal  admission  of  pay- 
ment (</),  is  in  general  only  prima  facie  evidence  of  it,  and  may  be 
rebutted.  Of  the  presumptive  proofs  of  payment,  the  most  obvious 
is  that  no  demand  has  been  made  for  a  considerable  time ;  and 
previous  to  the  Civil  Procedure  Act,  1833,  3  &  4  Will.  4,  c.  42,  s.  3  (r), 
the  courts  had,  by  analogy  to  the  Statute  of  Limitations,  established 
the  artificial  presumption  that  where  payment  of  a  bond  or  other 
specialty  was  not  demanded  for  twenty  years,  and  there  was  no 
proof  of  payment  of  interest,  or  any  other  circumstance  to  show 
that  it  was  still  in  force,  payment  or  release  ought  to  be  pre- 
sumed (s).  Thus  in  Colscll  v.  Budd  (t),  it  was  laid  down  by 
Lord  Ellenborough  that  "  after  a  lapse  of  twenty  years,  a  bond 
will  be  presumed  to  be  satisfied ;  but  there  must  either  be  a 
lapse  of  twenty  years,  or  a  less  time  coupled  with  some  circum- 
stance to  strengthen  the  presumption."  So  the  fact  of  payment 
may  be  presumed  from  any  other  circumstance  which  renders 
that  fact  probable  (u) ;  as,  for  instance,  the  settlement  of  accounts 
subsequent  to  the  accruing  of  the  debt,  in  which  no  mention  is 
made  of  it(.r).  So  where  a  landlord  gives  a  receipt  for  rent  due 
up  to  a  certain  day,  all  former  arrears  are  presumed  to  have  been 
paid;  for  it  is  likely  that  he  would  take  the  debt  of  longest  standing 
first  (y).  So  it  is  said  that  where  there  is  a  competition  of  evidence 
on  the  question  whether  a  security  has  or  has  not  been  satisfied  by 
payment,  the  possession  of  the  uncancelled  security  by  the  claimant 
ought  to  turn  the  scale  in  his  favour,  since  in  the  ordinary  course 
of  dealing  the  security  is  given  up  to  the  party  who  pays  it  (z). 

(n)  Jackson  v.   Irvin,   2  Camp.  50  ;  11  (s)  Oswald  v.  LcgJi,  1  T.  R.  270  ;    IV ash - 

R.  R.  658.     Also  in  the  Roman  law,  Cod.  ington  v.  Brymer,  Pcake's  Ev.,  App.  xxv. 
lib.  4,  tit.  19,  1.  1.  (t)  1  Camp.  27  ;  10  R.  R,  621 ;  Oswald 

(o)  Gilb.  Evid.  158,  4tli  Ed.  v.  Lcgh,  1  T.  R.  '270. 
(p)  IGreeiil.  Ev.  §§  212  and305,  7th  Ed.  (it)  8   Stark.    Ev.    823,    3rd   Ed.      See 

(?)  Tayl.  Ev.  §§  171  and  788,  4th  Ed.  Cooper  v.  Turner,  2  Stark.  Ev.  497  ;  Ltuas 

(r)  The  4th  section  of  this  Act   (which  v.   Novisilienski,   1   Esp.    296  ;    Scllen  v. 

must  not  he  confused  with  thn  Real  Pro-  Norman,  4  C.   &  P.   80  ;   Pfid  v.    V<in- 

perty  Limitation  Act,  1883,  3  &  4  Will.  4,  balcnberg,  2  Camp.  439. 
c.    27,    passed    about   three  weeks  before  (x)  Colscll  \.   Budd,    1    Camp.    27  ;  10 

it)   enacts   that  all  actions   for  debt   for  R,  R.  621.     See  Pig.  lib.  22,  tit.  3,  1.  26, 

rent   upon    an   indenture    of  demise,    all  referred  to  ante,  §  320. 
actions   of    covenant    or  debt   upon   any  (y)  Gilb.  Ev.  157,  4th  Ed. 

bond  or  other  speciality,  and  all  actions  of          (z)  Per  Lord  Lllen  borough,  7>/v //<///•'- A/-- 

debt  or  scire  facias  upon  any  recognisance,  v.   Oslorn,  1  Stark.  374  ;  18  R.  R.   7s  I  : 

shall  l>e  commenced  within  twenty  years  and  see   Dig.   lib.  .2,   tit.   3,  1.    24  ;  ami 

after  the  cause  of  action,  but  not  after.  Mascard.  de  Prob.  Concl.  477. 
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And  where  land  is  conveyed  to  trustees  in  trust  to  pay  debts,  with 
remainder  over,  payment  of  the  debts  may  be  presumed  from  long 
possession  by  the  remainderman,  joined  with  other  circumstances  (a). 

Release  as  well  as  payment  may  be  inferred  from  circumstances  (b). 

§  407.  On  the  same  principle,  although  a  revocation  or  surrender 
will  not  be  presumed  (<•),  it  may  be  inferred  from  circumstances. 
In  Doe  d.  Brandon  v.  Calvcrt  (d),  where,  in  answer  to  an  ejectment, 
the  defendant  set  up  a  mortgage  term  made  to  a  stranger  eighteen 
years  before,  and  neither  accounted  for  his  possession  of  it,  nor 
proved  any  payment  of  interest  under  the  mortgage ;  and  the 
judge  advised  the  jury  to  presume  a  surrender  of  the  mortgage 
term, — the  verdict  was  set  aside  by  the  court;  and  Mansfield,  C.  J., 
said :  "  There  is  no  circumstance  here  to  lead  to  the  supposition 
that  the  deed  was  surrendered,  except  the  eighteen  years'  time ; 
if  the  deed  had  been  assigned  or  surrendered,  the  instrument 
whereby  it  had  been  assigned  or  surrendered  ought  to  be  in  the 
possession  of  the  plaintiff.  Xo  reason  is  assigned  to  account  why 
it  should  not  be  there ;  the  question  is  therefore  whether,  from  the 
circumstance  of  the  eighteen  years  only,  a  surrender  can  be 
presumed.  I  have  never  known  any  case  in  which  a  shorter  time 
than  twenty  years  has  been  held  sufficient  to  ground  the  presump- 
tion of  a  surrender ;  and  that  is  often  too  short  a  time,  for  many 
times  receipts  and  documents  may  be  lost.  But  it  is  enough  to 
say,  that  twenty  years  is  the  time  prescribed  by  Act  of  Parliament 
as  a  bar  to  an  ejectment,  by  analogy  to  which  the  doctrine  of 
presumption  has  gone ;  and  we  might  as  well  say  a  presumption 
might  be  raised  by  five  years  in  assumpsit,  or  three  years  in 
trespass,  as  eighteen  }~ears  in  ejectment." 

S  408.  We  next  proceed  to  the  presumptions  of  the  continuance 
of  human  life.  There  is  certainly,  in  the  English  law,  no  prfesumptio 
juris  relative  to  the  continuance  of  life,  in  the  abstract.  The  death 
of  any  party  once  shown  to  have  been  alive  is  matter  of  fact  to  be 
determined  by  a  jury ;  and  as  the  presumption  is  in  favour  of  the 
continuance  of  life,  the  onus  of  proving  the  death  lies  on  the  party 
who  asserts  it  (c). 

(a)  Anon.,  Vin.  Abr.  Ev.,  Q.  a,  pi.  7.  (c)  Jloreton  v.  Norton,  2  Keb.  483. 

(6)   IVashington  v.  Brymer,  Peake's  Ev.  (rf)  5  Taunt.  170;  14  R.  R.  733. 

App.  xxv.  ;  Pi'ka-iny  v.  Lord  Stamford,  2  (e)  Smartle  v.  Penhallow,  2  Lord  Raym. 

Ves.   Jun.   fiS3  :  Ibn-f*  v.  Brymcr,  6  Id.  999  ;  Throgmorton\.  WaUon,  2  Ro.  461  ; 

516:  M,:,t-  v.    Morcnu,  13  Moo.  P.    C.    C.  ll'ilaon  v.   Hodges,  '2  East,   312;  6  R.   R. 

376.  -127. 
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§  409.  The  fact  of  death  may,  however,  be  proved  by  presumptive 
as  well  as  by  direct  evidence  (/).  When  a  person  goes  abroad, 
and  has  not  been  heard  of  for  a  long  time,  the  presumption  of  the 
continuance  of  life  ceases  at  the  expiration  of  seven  years  from 
the  period  when  he  was  last  heard  of  (//).  And  the  same  rule  holds 
generally  with  respect  to  persons  who  are  absent  from  their  usual 
places  of  resort,  and  of  whom  no  account  can  be  given  (/<).  But 
there  -is  no  fixed  limit  of  seven  years ;  and  the  death  of  a  man 
of  seventy-three  when  last  heard  of  has,  on  proof  of  sufficient 
inquiries,  been  acted  on  three  years  after  his  disappearance  (?')• 
This  is  incorrectly  spoken  of  in  some  books  as  a  presumption  of 
law  (/••)  ;  but  it  is  in  truth  a  mixed  presumption,  said  to  have  been 
adopted — so  far  as  the  seven  years  limit  goes — by  analogy  to  the 
statute  law  on  two  important  subjects,  the  repealed,  but  re-enacted 
1  Jac.  1,  c.  11,  s.  2  (/),  and  the  still  unrepealed  18  &  19  Car.  2, 
c.  11,  s.  2 — the  former  of  which  exempted  from  the  penalties  of 
bigamy  any  person  whose  husband  or  wil'e  had  remained  beyond 
the  seas  for  seven  years  together,  or  had  been  absent  the  one  from 
the  other  for  seven  years  together,  in  any  parts  within  the  King's 
dominions,  the  one  of  them  not  knowing  the  other  to  be  living 
within  that  time;  and  the  latter  still  enacting  that  persons  for  whose 
lives  leases  for  lives  shall  have  been  granted,  who  shall  remain 
beyond  the  seas,  or  elsewhere  absent  themselves  in  the  realm  for 
more  than  seven  years,  shall  thereupon,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  naturally  dead  (m),  with  the  addition, 
however,  of  the  curious  proviso  practically  nullifying  in  many 
cases,  the  value  of  the  statute,  that  if  the  person  whose  death 

(/)   Thome  v.  Ilolff,  Dyer,  185  a,  pi.  65;  s.  57  of   the  Offences  against  the   Person 

Anders.  20,  pi.  42  ;    Webster  v.  Birchmore,  Act,    1861,    24   &   25  Viet.  c.  100,  as  to 

13  Ares.  362.  which,  see  Chitty's  Statutes,  tit.  "Criminal 

(g)  Per     Lord     Ellen  borough,    Doe    d.  Law  (Offences   against   the  Person) "  and 

George  v.  Jcsson,  6  East,  80,  84  ;  8  R.  R.  licg.  v.   Tolson,   23  <}.   B.  D.   168,  where 

at  p.    412  ;  Doe   d.    Banning  v.    Griffin,  nine  judges  to  five  held  that   a  wile    n  - 

15    East,    293;  13  R.    R.    474;   Rust   v.  marrying it/'iMm  the  seven  years  with  boua 

Baker,  8  Sim.  443  ;  Ommancy  v.  Stilwell,  fide  belief  on  reasonable  grounds  in    the 

23   Beav.    332  ;  In  the   goods  of  How,   1  death  of  her  first  husband — who  had  been 

Swab.  &  T.  53.  away  from  her  for  about  six  years— could 

(It)  Doe  d.  Lloyd  v.  Deakin,  4  B.  &  Aid.  not  be  convicted  of  bigamy. 
433  ;  23  R.  R.  335.     See  Doc  d.  George  v.  (m)  4  Surge's  Col.  Law,  10,  11  ;   Shel- 

Jesson,  supra  ;  Bailey  v.  Hammond,  1  Yes.  ford's   Real   Property   Statutes,  17'!,  177, 

590  ;  Doe  d.  France  v.  Andrews,  15  Q.  B.  4th  Ed.     There  are  traces  to  be  found  in 

756.  the    books   of    this  sort   of   presumption 

(i)  Matthews,  In  tlie  goods  o/[1897]  P.  17  ;  before   the   statutes  (see    Thorn  v.    , 

see,  however,   Wingstone,  In  the  goods  of,  Dyer,  185  a,  pi.  65  ;  and  F.  N.  15.  196  L. ), 

ib.  143.  which  might  possibly  have  been  adopted 

(k)  See  the  judgment  in  Nepcan  v.  Doe  d.  "by  analogy  to  the  pre-existing  presumption, 

Knight,  2  M.  &  W.  894.  instead  of  its  being  copied  from  them. 

(I)  This  statute  is  now  represented   by 
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has  been  so  presumed,  "  shall  returne  again  from  beyond  the  seas, 
or  shall  on  proof e  in  any  action  be  made  appeare  to  be  liveing," 
the  title  is  then  to  be  revested  in  the  lessee. 

The  Presumption  of  Life  (Scotland)  Act,  1891,  54  &  55  Viet.'  c.  29, 
may  also  be  referred  to  in  connection  with  this  subject.  By  sect.  1 
of  that  Act : — ' '  Where  any  person  has  disappeared  and  has  not 
been  heard  of  for  seven  years  or  upwards,  the  Court,  on  the 
petition  of  any  person  entitled  to  succeed  to  any  estate  on  the 
death  of  such  person,  or  entitled  to  any  estate  the  transmission 
of  which  to  the  petitioner  depends  on  the  death  of  such  person, 
may  after  such  procedure  and  inquiry  by  advertisement  or  other- 
wise as  it  may  direct,  find  that  such  person  has  disappeared,  and 
find  what  was  the  date  on  which  he  was  last  known  to  be  alive, 
and  find  on  the  facts  proved  or  admitted  that  he  died  at  some 
specified  date  within  seven  years  after  the  date  on  which  he  was 
last  known  to  be  alive,  and  where  there  is  no  sufficient  evidence 
that  he  died  at  any  definite  date,  find  that  he  shall  be  presumed 
to  have  died  exactly  seven  years  after  the  date  on  which  he  was 
last  known  to  be  alive."  On  petition  granted  the  petitioner  may 
enter  into  possession  and  sell,  but  at  any  time  within  thirteen 
years  from  that  date,  the  party  disappearing  or  other  party  entitled 
by  reason  of  the  continuance  of  the  life  may  recover  the  estate  but 
not  income  accrued  from  it  after  notice  of  his  claim.  But  by  sect.  7 
of  the  Act  "it  shall  not  be  competent  for  the  person  who  has  dis- 
appeared or  any  person  deriving  right  from  him,  to  demand  or 
receive  from  an}-  person  who  has  become  entitled  under  the  pro- 
visions of  this  or  the  repealed  Act "  [the  Presumption  of  Life 
Limitation  (Scotland)  Act,  1881,  44  &  45  Viet.  c.  47],  it  being  added 
that  "  Any  estate  the  title  to  which  admits  of  being  made  up  by 
registration  in  a  public  register  after  the  lapse  of  thirteen  years  from 
the  date  at  which  a  title  thereto  shall  have  been  so  made  up  under 
the  authority  of  this  or  the  repealed  Act ;  or  any  other  estate  after 
the  lapse  of  thirteen  years  from  the  date  of  which  possession  of 
the  said  estate,  or  of  the  respective  items  thereof,  shall  have  been 
obtained  under  the  provisions  of  this  or  the  repealed  Act." 

One  more  Act  in  connection  with  this  subject  may  be  referred  to, 
and  that  is  the  Cestui  que  Vie  Act,  1707,  6  Ann.  c.  18  (c.  72  in  the 
Revised  Statutes),  by  which  the  Chancery  Division  of  the  High 
Court  may  yearly,  on  the  application  of  any  person  having  a  claim 
to  any  remainder,  reversion  or  expectancy  after  the  death  of  another, 
and  swearing  to  a  belief  that  such  other  person  is  dead  and  the 
death  concealed,  grant  an  order  upon  the  person  suspected  of 
the  concealment  to  produce  such  other  person  for  the  inspection 
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by  a  nominee  or  two  nominees  of  the  Court,  with  the  result  that 
refusal  to  produce  will  authorise  the  claimant  to  enter  as  if  the 
death  had  happened.  Not  a  few  cases  under  the  Act  (»)  may  be 
found  in  the  reports,  and  it  seems  that  the  Act  authorises  an  order 
for  production  upon  any  person  having  an  interest  determinable  on 
a  life  ;  for  an  order  was  made  upon  the  wife  of  a  sailor  who  had  gone 
to  sea  twenty  years  before  and  had  scarcely  been  heard  of  since  he 
had  put  her  into  possession  of  a  freehold  house  telling  her  that  she 
should  receive  the  rents  during  his  life,  to  produce  her  husband 
"  at  the  parish  church  of  Tottenham  on  the  18th  of  August,  1885." 
But  an  order  to  produce,  though  not  complied  with,  is  not  evidence 
on  which  an  insurance  company  is  bound  to  pay  money  due  on  a 
life  policy,  for  such  money  if  wrongly  paid  over,  might  be  lost, 
whereas  the  Cestui  que  Vie  Act  expressly  provides  not  only  for 
recovery  of  land  entered  upon,  but  for  recovery  of  back  rents  (o). 

Where  a  party  has  been  absent  for  seven  years  without  having 
been  heard  of,  the  only  presumption  arising  is  that  he  is  dead ; 
there  is  no  presumption  as  to  when,  in  the  seven  years,  he  died  (j;). 
And  if  it  be  sought  to  establish  the  precise  time  of  such  person's 
death,  this  must  be  done  affirmatively,  by  evidence  of  some  sort 
beyond  the  mere  fact  that  seven  years  have  elapsed  since  such 
person  was  last  heard  of  (q).  Cases  in  which  this  presumption  has 
come  in  conflict  with  the  presumption  of  innocence  have  been 
already  considered  (;•)  ;  and  a  jury  may  find  the  fact  of  death  from 
the  lapse  of  a  shorter  period  than  seven  years,  if  other  circumstances 
concur  (s). 

§  410.  As  connected  with  the  subject  of  the  continuance  of  human 
life,  it  remains  to  notice  one  which  has  embarrassed  more  or  less 
the  jurists  and  lawyers  of  every  country.  We  allude  to  those 
unfortunate  cases  which  have  from  time  to  time  presented  them- 
selves, where  several  persons,  generally  of  the  same  family,  have 
perished  by  a  common  calamity, — such  as  shipwreck,  earthquake, 
conflagration,  railway  accident,  or  battle ;  and  where  the  priority 
in  point  of  time,  of  the  death  of  one  over  the  rest  of  the  coin- 
moricntes,  as  they  are  termed  in  the  Civil  Law,  exercises  an 
influence  on  the  rights  of  third  parties.  The  civil  law  and  its 

(n)  See  e.y.,  Pople,  In  re,  40   Ch.  D.  (q)  Doe  d.  Knight  v.  Ncpcan,  5  B.  &  Ad. 

589  ;   Stevens,  In  re,  31  Ch.  D.  320  ;  and  86  ;  affirmed  on  error,  2  M.  &  \V.  894.  And 

other  £ases  cited   in    "Mews's  Digest  of  see/Jt  re  Lewes'  Trusts,  L.  Hep.,  6  Ch.  App. 

English  Case  Law,"  vol.  6,  tit.  "Evidence."  356  ;  Keg.  v.  Lumlcy,  L.  Rep.,  1  C.  C.  196  ; 

(o)  Doyle  v.  City  of  Glasgow  Life  Assur-  lie  Phene,  L.  Rep.,  5  Ch.  App.  139. 

ance  Co.,  53  L.  J.  Ch.  527,  per  North,  J.  (r)  Snprd,  §  1,  sub-sect.  3,  §  334. 

(j>)  Rhodes  v.  lihodes,  36  Ch.  D.  586  ;  (»)  1  Greenl.  Ev.,  §  41,  7th  Ed. 
56  L.  J.  Ch.  825. 
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commentators  were  considerably  occupied  with  questions  of  this 
nature,  and  seem  to  have  established  as  a  general  principle  (subject, 
however,  to  exceptions)  that,  where  the  parties  thus  perishing 
together  were  parent  and  child,  the  latter,  if  under  the  age  of 
puberty,  was  presumed  to  have  died  first ;  but  if  above  that  age, 
the  rule  was  reserved ;  while  in  the  case  of  husband  and  wife,  the 
presumption  seems  to  have  been  in  favour  of  the  survivorship  of 
the  husband  (t).  The  French  lawyers  also,  both  ancient  and 
modern,  have  taken  much  pains  on  this  subject  («)•  All  the 
theories  that  have  been  formed  respecting  it  are  based  on  the 
assumption  that  the  party  deemed  to  have  survived  was  likely, 
from  superior  strength,  to  have  struggled  longer  against  death 
than  his  companion.  Now  even  assuming  that,  prima  facie,  a  male 
would  struggle  longer  against  death  than  a  female,  a  person  of 
mature  age  than  one  under  that  of  puberty,  or  very  far  advanced 
in  years,  the  position  is  at  best  no  more  than  a  general  rule ;  for 
not  only  in  particular  instances  would  the  superior  strength  or 
health  of  the  party  supposed  to  be  the  weaker  reverse  all,  but  the 
rules  rest  on  the  hypothesis  that  both  parties  were  in  exactly  the 
same  situation  with  reference  to  the  impending  danger ;  whereas 
it  is  obvious  that,  their  respective  situations  with  reference  to  it 
must  usually  be  imascertainable  in  the  fury  of  a  battle,  or  amidst 
the  horrors  of  an  earthquake  or  a  shipwreck.  And  the  moral 
condition  of  the  parties  must  not  be  overlooked :  the  brave  survive 
the  fearful  and  the  nervous.  Add  to  this,  that  according  to  some 
modern  physiologists,  in  some  kinds  of  death  the  strongest  perish 
first  (.r).  However  that  may  be,  in  opening  the  door  to  this  class 
of  questions,  the  lawyers  of  Rome  and  France  lost  sight  of  the 
salutary  maxim,  "  Xiniia  subtilitas  in  jure  reprobatur  "(//).  The 

(0  1  Greenl.  Ev.  §  29,  7th  Ed.  ;  Dig.  lib.  from    adopting    this  presumption.      Id.. 

34,  tit.  5.  citing  Coye  v.  Leach,  8  Mete.  (Mass.)  371. 

(M)  For  the   views   of  the   old   French  (x)  See  Beck's  Med.  Jur.  p.  397.  7th  Ed., 

lawyers,  see  Burge's  Colonial  Law,  vol.  4,  where  is  related  an  incident  furnished  by 

ch.   1,   §  1  ;   and  for  the   law    of   France  a   modern   traveller,   who,   iu    giving    an 

at  the  present  day,  Code  Civil,  liv.  3,  tit.  1,  account   of  a   caravan    being   in  want  of 

ch.  1,  Des  Successions,  §§  720.  721,  722.  water  in  a  ^Nubian  desert,  says  that  "the 

The  civil  code  of  Louisiana  in  a  case  of  youngest  slaves  bore  the  thirst  better  than 

this  kind  adopts  the  rule  of  the    French  the  rest  ;  and  while  the  grown  up  boys  all 

code  ;  namely,  that  under  the  age  of  fifteen.  died,  the  children  reached  Egypt  in  safety." 

the  presumption  shall  be  that  the  oldest  The  same  author  adds,  "as  to  habit  and 

survived,  while  of  those  above  the  age  of  variety  of  constitution,  all  such  that  have 

the  youngest  shall  be  presumed  to  a  tendency  to  affections  of  the  head  and 

have  survived.     Between  these  ages,  if  of  lungs  should  be  deemed  the  first  victims, 

different  sexes,  the  male  is  presumed,  and  in  case  the  causes  of  death  are  of  a  descrip- 

if  of  the  same  sex.  the  younger  is  presumed  tion  to  affect  these." 

to  be  the  survivor.  The  courts  of  common  (y)  4  Co.  5  b  ;  5  Co.  121  a  ;  3  Bulst.  65. 
law.  however,  have  generally  disinclined 


348 


ADMISSIBILITY    AND    EFFECT    OF    EVIDENCE. 


L1)OOK    III. 


English  law  has  judged  more  wisely ;  for,  notwithstanding  some 
questionable  dicta,  the  true  conclusion  from  the  authorities  seems 
to  be,  that  it  recognises  no  artificial  presumption  in  cases  of  this 
nature,  but  leaves  the  real  or  supposed  superior  strength  of  one 
of  the  persons  perishing  by  a  common  calamity  to  its  natural 
weight ;  i.e.,  as  a  circumstance  proper  to  be  taken  into  considera- 
tion by  a  judicial  tribunal,  but  which  standing  alone  is  insufficient 
to  shift  the  burden  of  proof  (z).  When  therefore  a  party  on  whom 
the  onus  lies  of  proving  the  survivorship  of  one  individual  over 
another  has  no  evidence  beyond  the  assumption  that,  from  age 
or  sex,  that  individual  must  be  taken  to  have  struggled  longer 
against  death  than  his  companion,  he  cannot  succeed.  But  then, 
on  the  other  hand,  it  is  not  correct  to  infer  from  this  that  the  law 
presumes  both  to  have  perished  at  the  same  moment :  this  would  be 
establishing  an  artificial  presumption  against  manifest  probability. 
The  practical  consequence  is,  however,  nearly  the  same ;  because 
if  it  cannot  be  shown  which  died  first,  the  fact  will  be  treated  by 
the  tribunal  as  a  thing  unascertainable,  so  that  for  all  that  appears 
to  the  contrary,  both  individuals  may  have  died  at  the  same 
moment.  The  law,  as  stated  above,  has  been  fully  established  in 
the  case  of  Underwood  v.  Wing  (a), — the  judgment  in  which  was 
affirmed  by  Lord  Chancellor  Cranworth  assisted  by  Wightman,  J., 
and  Martin,  B.  (b) ;  and  finally  by  the  House  of  Lords,  in  Winy  v. 
Angrave  (c),  in  1860.  In  that  case  a  husband  and  wife  were  swept 
off  the  deck  of  a  vessel  by  one  wave,  the  husband  being  a  strong 
man  who  could  swim  well  and  the  wife  a  weak  woman  who  could 
not  swim  at  all.  The  House  of  Lords  unanimously  held  that  there 
was  no  presumption  of  survivorship  from  age,  sex  or  circumstances, 
but  without  much  discussion  of  the  general  principle.  The  main 
question  was  the  subsidiary  one : — What  was  the  effect  of  the  wills 
which  the  husband  and  wife  had  made?  The  wife's  will  devised 
and  bequeathed  property  over  which  she  had  a  power  of  appoint- 
ment to  her  husband,  and  in  case  he  should  die  in  her  lifetime  to 
William  Wing.  The  husband's  will  was  similar,  except  that  there 
was  a  prior  trust  for  children  which  could  not  take  effect,  and  each 
appointed  the  other  executor  jointly  with  Wing.  The  House 


(z)  One  of  the  best-known  cases  on  this 
subject  is  that  of  General  Stamvix  and  his 
daughter.  B.  v.  Dr.  Hay,  1  W.  Bl.  640. 
The  celebrated  Mr.  Fearne  composed  two 
ingenious  arguments,  one  in  favour  of  each 
of  the  claimants.  See  his  Works.  In  an 
old  case  of  Broughton  v.  Randdll,  Cro.  El. 
503,  a  father  and  son  were  hanged  to- 


gether in  one  cart,  and  the  son  was  pre- 
sumed to  have  survived  in  consequence  of 
his  appearing  to  struggle  longer,  and  some 
other  circumstances. 

(a)  Per  Romilly,  M.  R.,  19  Beav.  459. 

(6)  4  DeG.,  M.  &  G.  633. 

(c)  8  H.  L.  C.  183  ;  30  L.  J.  Cl).  65. 
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Lord  Campbell)  held  that  Wing  could  not  claim  under  either  will, 
and  that  the  wife's  property  went  over  to  those  who  would  take  in 
default  of  her  exercising  the  power  of  appointment ;  also  that  the 
union  of  the  two  titles  in  Wing  did  not  affect  the  case,  but  that 
Wing  was  bound  to  establish  his  claim  either  under  one  title  or 
the  other.  Lord  Campbell,  however,  declared  for  Wing,  thinking 
that  the  testatrix  had  clearly  expressed  her  opinion  that  if  her 
husband  did  not  take  the  property,  Wing  should  take  it. 

Where  a  missionary  and  his  wife  with  all  their  children  were 
said  to  have  perished  in  a  massacre  in  China,  administration  was 
granted  to  the  respective  next  of  kin  of  the  husband  and  wife  on 
affidavits  that  they  were  believed  to  have  died  intestate  and  un- 
insured on  or  since  July  9th,  1900,  and  that,  after  due  inquiries, 
there  was  no  reason  to  believe  that  either  survived  the  other  (d). 
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Another  very  important  and  rather  favourite  maxim  is 
"Ornnia  pnesurnuntur  contra  spoliatorem  "  (e),  or  "  Omnia  prse- 
sunmntur  in  odium  spoliatoris  "  (/),  a  maxim  resting  partly 
on  natural  equity,  but  much  strengthened  by  the  artificial  policy 
of  law.  The  leading  case  on  this  subject  is  .that  of  Armory  v. 
Delamiru1  (g),  where  a  person  in  a  humble  station  of  life,  having 
found  a  jewel,  took  it  to  the  shop  of  a  goldsmith  to  inquire  its 
value,  who,  having  got  the  jewel  into  his  possession  under  pretence 
of  weighing  it,  took  out  the  stones,  and  on  the  finder  refusing  to 
accept  a  small  sum  for  it,  returned  to  him  the  empty  socket.  An 
action  of  trover  having  been  brought  to  recover  damages  for 
the  detention  of  the  stones,  the  jury  were  directed  that,  unless  the 
defendant  produced  the  jewel  and  thereby  showed  it  not  to  be  of 
the  finest  water,  they  should  presume  the  strongest  against  him, 

(d)  In  the  goods  of  Beynon,  Presumed  (/)  Lofft,  M.  389. 

Deceased,  [1901]  P.  141.  for)  1  Stra.  505;  1  Sm.  L.  C.     And  see 

(e)  2  Ev.  Poth.  336  ;  1  Stark.  Ev.  564,       Mortimer  v.  Craddock,  7  Jar.  45. 
3rd  Ed.  ;  10  H.  L.  Ca.  591. 
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and  make  the  value  of  the  best  jewels  that  would  fit  the  socket  the 
measure  of  their  damages.  In  the  great  case  of  Anneslci/  v.  The 
Earl  of  Angle  sea  (/*),  the  circumstances  which  pressed  most  against 
the  defendant  were,  that  he  had  caused  the  plaintiff,  who  claimed 
the  title  and  family  estate  as  heir,  to  be  kidnapped  and  sent  to  sea, 
and  afterwards  endeavoured  to  take  away  his  life  on  a  false  charge 
of  murder, — facts  \vhich,  one  of  the  judges  said,  spoke  more 
strongly  in  proof  of  the  plaintiff's  case  than  a  thousand  witnesses. 
So,  as  has  been  well  said,  if  it  be  shown  that  a  plaintiff  has  been 
suborning  false  testimony,  and  has  endeavoured  to  have  recourse 
to  perjury,  it  is  strong  evidence  that  he  knew  perfectly  well  that 
his  cause  was  an  unrighteous  one  (i).  And  in  cases  of  highway 
robbery  the  law,  in  odium  spoliatoris,  will  presume  fear  whenever 
property  is  taken  with  such  circumstances  of  violence  or  terror,  or 
threatening  by  word  or  gesture,  as  would  in  common  experience 
induce  a  man  to  part  with  his  property  from  an  apprehension  of 
personal  danger  (A1) ;  so  that,  even  where  the  prosecutor  sought  out 
the  robber,  and  submitted  to  be  robbed  by  him  for  the  purpose  of 
bringing  him  to  justice,  this  was  held  to  be  robbery  on  the  part  of 
the  accused  (I).  In  the  Eoman  law,  although  the  general  rule  was 
that  money  paid  was  presumed  to  be  in  discharge  of  a  debt,  yet 
where  a  man  who  was  sued  for  a  debt  denied  having  received  the 
money,  proof  that  he  had  in  point  of  fact  received  it,  turned  on  him 
the  burden  of  showing  that  it  was  in  payment  of  a  debt  (m).  The 
application  of  the  maxim  to  international  law  will  be  considered  in 
another  place  (M). 

§  412.  But  the  most  usual  application  of  this  principle  is  where 
there  has  been  any  forensic  malpractice, — by  eloigning,  suppressing, 
defacing,  destroying,  or  fabricating  documents,  or  other  instru- 
ments of  evidence, -or  introducing  into  legal  proceedings  any  species 
of  the  crimen  falsi.  This  not  only  raises  a  presumption  that  the 
documents  or  evidence  eloigned,  suppressed,  &c.,  would,  if  pro- 
duced, militate  against  the  party  eloigning,  suppressing,  &c.,  but 
procures  more  ready  admission  to  the  evidence  of  the  opposite 
side  (o).  "If,"  says  L.  C.  J.  Holt,  "  a  man  destroys  a  thing  that 
is  designed  to  be  evidence  against  himself,  a  small  matter  will 
supply  it "  (2^)-  This  rule  is  evidently  based  on  the  principle  that  no 

(/i)  17    How.    St.    Tr.    1140,   1430,  per  (I)  Nordcn's   case,   cited  Foster,   C.   L. 

Mounteney,  B.  129. 

(i)  Per  Cockburn,  L.  C.  J.,  Moriarty  v.  (m)  Dig.  lib.  22,  tit.  3,  1.  25. 

London,  Chatham  and  Dover  Railway  Co.,  (n)  Infi-ft,  sub-sect.  9. 

L.  Rep.,  f»  Q.  B.  314,  319.  (o)  Ph.  &Am.  Ev.  458.    Sec  line  d.  !/«/• 

(k)  2  East,  P.  C.  711.  dane  v.  Harvey,  4  Burr.  2484. 

(p)  Anon.,  1  L.  llayiu.  7-31. 


PART    II.]  MODE    OF    PROOF.  351 

one  shall  be  allowed  to  take  advantage  of  his  own  wrong  ;  and 
several  instances  of  its  application  are  to  be  found  in  the  books. 
Thus,  in  the  case  of  R.  v.  The  Countess  of  Anindcl  (q),  where  the 
crown  was  entitled  at  law  to  certain  land,  by  reason  of  an  attainder 
for  high  treason,  a  suit  in  equity  to  recover  the  lands  was  com- 
menced by  the  Attorney-General  against  the  defendants;  and  on 
its  being  shown  that  the  deeds  whereby  the  estate  came  to  the 
party  attainted  were  not  extant,  but  were  very  strongly  suspected 
to  have  been  suppressed  and  withheld  by  some  one  under  whom 
the  defendant  claimed,  a  decree  was  made  that  the  crown  should 
hold  and  enjoy  the  land  till  the  defendant  could  produce  the  deeds, 
and  the  court  thereupon  take  further  consideration  and  order.  So 
it  would  seem  that  if  the  question  were  whether  a  former  will  had 
been  revoked  by  a  will  made  subsequently,  the  contents  of  which 
were  said  to  differ  from  those  of  the  former  will, — although,  the 
latter  will  not  being  produced,  it  did  not  appear  wherein  the 
difference  consisted, — evidence  of  spoliation  on  the  part  of  the 
claimant  tinder  the  former  will  would  lay  a  fair  foundation  for  the 
presumption  that  it  had  been  revoked  by  the  latter  will  (r).  So  if 
a  man  refuses,  after  notice,  to  produce  an  agreement,  it  will  be 
presumed  to  have  been  properly  stamped  (s) ;  and  it  has  been  held 
at  nisi  prius  that  where  one  of  the  parties  to  a  suit  has  fraudulently 
obtained  a  document  from  a  witness  whose  property  it  is,  and  who 
is  called  on  to  produce  it  under  a  subpoena  duces  tecum,  secondary 
evidence  of  the  contents  of  the  document  may  be  given  without 
notice  to  produce  the  original  (t). 

§  413.  It  is  said  that  the  presumption  against  the  spoliator  of 
documents  is  not  confined  to  assuming  those  documents  to  be  of  a 
nature  hostile  to  him,  and  procuring  a  more  favourable  reception 
for  the  evidence  of  his  opponent ;  but  that  it  has  the  further  effect 
of  casting  suspicion  on  all  the  other  evidence  adduced  by  the 
party  guilty  of  the  malpractice  (n).  "  Qui  semel  malus,  semper 

(q)  Hob.  109.    According  to  that  report,  Coatsicorth,    1    P.     W.    731;     White    \. 

there  was  only  n  vehement  suspicion  that  Lady  Lincoln,  8  Yes.  363  ;  7  R.  R.  71  ; 

the  deeds   had  been  suppressed ;   but  in  Blanchet  v.  Foster,  2  Yes.  Sen.  264  ;  and 

Coicixr  v.  Earl  C'on-ptr,   2  P.   Wins.  749,  The  Atty.-Gtn.   v.    The  Dean  of  Windsor 

Sir  Jos.  Jekyll,  M.  R..  sajs  that  he  had  24  Beav.  679. 

caused  the  register  book  to  be  examined,  (r)  See  per  Lord  Mansfield,  Hancood  v. 

from  which  it  appeared  that  the  deeds  had  Good-right,  Cowp.  87,  91. 

been  proved  to  have  been  extant  and  duly  (s)  Crisp  v.  Anderson,  1  Stark.  35;  18 

executed.      For    other    instances    of    the  R.  R.  744. 

manner  in  which  the  spoliation  of  doc  i-  (t)  Leeds  v.  Cook,  4  Esp.  256  ;  6  R.  R. 

ments  is  dealt  with  by  courts  of  equity,  855. 

see  the  cases  there  cited,  and  also  Dalston  v.  (M)  Ph.  &  Am.  Ev.  458. 
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praesumitur  esse  malus  eodem  genere  "  (x).  In  the  case  of  Doe  d. 
Beanland  v.  Hirst  (?/),  Bayley,  J.,  is  reported  to  have  told  the  jury 
that  they  were  to  consider  the  circumstance  of  the  erasure  in  a 
certain  deed,  observing  that  a  man  who  was  capable  of  making  an 
alteration  in  one  deed  might  be  capable  of  suppressing  another,  if 
within  his  power.  And  the  presumption  arising  from  the  fabrica- 
tion or  corruption  of  instruments  of  evidence  is  even  stronger  than 
that  arising  from  the  suppression  or  destruction  of  them  (z). 

§  414.  However  salutary,  and  in  general  equitable,  the  maxim, 
"  Omnia  praesumuntur  contra  spoliator  em,"  must  be  acknowledged 
to  be,  it  has  been  made  the  subject  of  very  fair  and  legitimate 
doubt  whether  it  has  not  occasionally  been  carried  too  far.  "  The 
mere  non-production  of  written  evidence,"  says  Sir  W.  D.  Evans  (a), 
"which  is  in  the  power  of  a  party,  generally  operates  as  a  strong 
presumption  against  him.  I  conceive  that  has  been  sometimes 
carried  too  far,  by  being  allowed  to  supersede  the  necessity  of  other 
evidence,  instead  of  being  regarded  as  merely  matter  of  inference, 
in  weighing  the  effect  of  evidence  in  its  own  nature  applicable  to 
the  subject  in  dispute."  So  in  Barker  v.  Ray  (b),  Lord  Eldon  said : 
"  This  court  has  a  peculiar  jurisdiction  in  cases  of  spoliation.  .  .  . 
The  jurisdiction  of  the  court  in  matters  of  spoliation  has  gone  a 
long  way ;  indeed,  it  has  gone  to  such  a  length  that  if  I  did  not 
think  myself  bound  by  authority  and  practice,  I  should  have  great 
difficulty  in  following  them  so  far.  To  say  that  if  you  once  prove 
spoliation,  you  will  take  it  for  granted  that  the  contents  of  the 
thing  spoliated  are  what  they  have  been  alleged  to  be,  may  be,  in 
a  great  many  instances,  going  a  great  length."  Even  when  the 
positive  fabrication  of  evidence  is  proved  against  a  party,  tribunals 
whose  object  is  the  ascertaining  of  truth  will  consider  the  nature  of 
the  case,  and  the  temptation  which  might  have  led  to  fabrication. 
Is  there  anything  impossible  in  the  suggestion,  is  it  even  unlikely, 
that  in  many  cases  the  fabrication  of  evidence  has  been  resorted 
to  under  the  apprehension,  perhaps  the  certain  knowledge,  that 
similar  malpractice  will  be  exercised  by  the  other  side  (c)  ?  Suppose 
a  man  is  sued  on  a  bond  which  he  knows  to  be  a  forgery,  but  feels 

(x)  Cro.    Car.    317.      The   text   of  the  Stvuvius,    Synt.    Jur.    Civ.    Exercit.    28, 

canon  law  went  farther,   laying  it   down  §   18,   n.  (0,  by  Miiller,  and  iiifrtl,  §  3, 

"Semel  malus,    semper   prsesumitur  esse  sub-sect.  1. 

mains."    Sext.    Decretal,  lib.  5,  tit.   12,  (y)  11  Price,  488. 

De  Reg.  Jur.  R.  8.     But  the  commentators  (z)   1  Stark.  Ev.  564,  3rd  Ed. 

on  that  law  seem  disposed  to  restrict  its  (a)  2  Ev.  Poth.  337. 

effect  to  misconduct  ejusdem  generis.    See  (b)  2  Kuss.  72,  73. 

Gilbert,    Corp.    Jur.    Can.    Proleg.    Pars  (c)  3  Benth.  Jud.  Ev.  168. 
Post.    tit.    7,   cap.    2,    §    2,    n.    20  ;   also 
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that  it  is  altogether  out  of  his  power  to  prove  it  so.  "Forge  a 
release,"  or  "  Bribe  a  witness  to  prove  payment "  (d),  are  suggestions 
too  obvious  not  to  have  been  occasionally  acted  on. 

§  415.  Whatever  weight  may  be  legitimately  attached  to  this 
presumption  in  civil  cases,  great  care  must  be  taken  in  criminal 
cases,  where  life  or  liberty  are  at  stake,  not  to  give  to  spoliation,  or 
similar  acts,  any  weight  to  which  they  are  not  entitled.  Nations 
and  ages  differ  in  the  tone  of  moral  feeling  diffused  through  society, 
and  in  their  reverence  for  the  sacredness  of  an  oath ;  men  differ  in 
strength  of  conscientious  principle,  as  well  as  in  courage ;  and 
tribunals  differ  in  ability  and  impartiality  and  in  the  quantity 
of  evidence  which  they  exact  for  condemnation.  Undoubtedly  the 
suppression  or  fabrication  of  evidence  by  a  party  accused  of  a  crime 
is  always  a  circumstance,  frequently  a  most  powerful  one,  to  prove 
his  guilt.  But  many  instances  have  occurred  of  innocent  persons — 
alarmed  at  a  body  of  evidence  against  them  which,  although  false 
or  inconclusive,  they  felt  themselves  unable  to  refute — having 
recourse  to  the  suppression  or  destruction  of  criminative,  and  even 
to  the  fabrication  of  exculpatory  testimony  («»).  Sir  Edward  Coke 
relates  a  now  well-known,  but  not  on  that  account  less  remarkable 
or  striking  instance  of  this  (/).  An  uncle  had  the  bringing  up  of 
his  niece,  who  was  entitled  to  some  landed  property  under  her 
father's  will,  of  which  she  would  become  possessed  at  the  age 
of  sixteen,  and  to  which  the  uncle  was  next  heir.  When  she  was 
about  eight  or  nine  years  old,  he  was  one  day  correcting  her  for 
some  offence,  when  she  was  heard  to  say,  "  Oh,  good  uncle,  kill  me 
not ! ''  After  this  time  the  child  could  not  be  heard  of,  though 
much  inquiry  was  made  after  her ;  and  the  uncle,  being  committed 
to  jail  on  suspicion  of  her  murder,  was  admonished  by  the  justices 
of  assize  to  find  out  the  child  against  the  next  assizes.  Unable  to 

(d)  Id.     "  One  of  the  greatest  and  most          (e)  1  Stark.  Ev.  565,  3rd  Ed.  ;  Ph.   & 

difficult  points  iu  the  Douglas  cause,"  ob-  Am.    Ev.    467.      Innocent   persons   have 

serves  Sir  \V.  D.  Evans,  "  arose  from  Sir  occasionally  endeavoured  to  defend  them- 

John  Stewart  having  fabricated  four  letters,  selves  by  setting  up  false  alibis  ;  and  cases 

as  received  from  La  Marre,  the  surgeon, —  have  probably  occurred  where  the  accused, 

a  conduct  certainly  very  suspicious,  and  though  innocent,  could  not  avail  himself 

calculated  to  induce  a  strong  presumption  of  his   real   defence   without   criminating 

against  the  general  veracity  of  his  account.  others  whom  he  is  anxious  not  to  injure, 

1  believe  the  true  conclusion  from  all  the  or  even  criminating  himself  with  respect 
circumstances  in   that  cause  to  be  that  to  other  transactions. 

which  was  drawn  by  the  House  of  Lords  (/)  3  Inst.  ch.  104,  p.  232  ;  cited  also 

in  support  of  the  filiation  ;  but  it  is  iin-       2   Hale,  P.   C.    290  ;   2  Ev.   Poth.    338  ; 
possible  for  great  doubt  not  to  hang  upon      Wills,  Circ.  Ev.  82,  3rd  Ed. 
a  case  affected  by  such  a  circumstance." 

2  Ev.  Poth.  337,  n.  (a). 

B.E.  23 
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do  this,  he  dressed  up  another  child  to  represent  her ;  but  the 
falsehood  being  detected,  he  was  convicted  and  executed  for  the 
supposed  murder.  It  afterwards  appeared,  however,  that  on  being 
beaten  by  her  uncle,  the  niece  had  run  away  into  an  adjoining 
county,  where  she  remained  until  the  age  of  sixteen,  when  she 
returned  to  claim  her  property.  "Which  case,"  he  adds,  "  we  have 
reported  for  a  double  caveat :  first,  to  judges,  that  they  in  case  of 
life  judge  not  too  hastily  upon  bare  presumption;  and,  secondly, 
to  the  innocent  and  true  man,  that  he  never  seek  to  excuse  himself 
by  false  or  undue  means,  lest  thereby  he,  offending  God  (the  author 
of  truth),  overthrow  himself,  as  the  uncle  did."  A  case  is  also 
related  where,  in  a  large  company,  a  valuable  trinket  belonging  to 
one  of  the  party  was  suddenly  missed.  On  the  proposal  of  one  of  the 
company,  all  agreed  to  be  searched,  except  one,  who,  by  an  obstinate 
refusal,  drew  down  on  himself  strong  suspicion.  He,  however, 
succeeded  in  obtaining  a  private  audience  of  the  master  of  the 
house ;  and  on  his  pockets  being  turned  inside  put,  there  was 
discovered,  instead  of  the  trinket  sought,  a  portion  of  eatables 
which  he  had  taken  to  carry  home  to  his  wife,  who  had  no  means 
of  procuring  food  (g) . 
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§  416.  We  propose  now  to  consider  certain  presumptions  to  be 
found  in  international  law. 

§  417.  The  public  international  law,  as  is  well  known,  is  adopted 
by  the  common  law,  and  is  held  to  be  part  of  the  law  of  the  land  (//), 
"  In  republica  maxime  conservanda  sunt  jura  belli "  (i). 

§  418.  Where  the  subject  of  one  state  is  also  the  independent 
sovereign  of  another,  he  is,  of  course,  not  responsible  to  the  laws  of 
the  former  state  for  acts  done  by  him  as  such  sovereign  (/«:).  And 


(g)  3  Benth.  Jud.  Ev.  88-89. 
(h)  4  Blackst.  Comm.  67. 
(i)  2  Inst.  58. 


(k)   The  Duke  of  Brunswick  v.  The  King 
of  Hanover,  6  Beav.  1  ;    Wadsicorth  v.  The 
Queen  of  Spain,  17Q.  B.  171  :  De  Ha' 
The  Qucf.n  of  Portugal,  Id.  196. 
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it  seems  that  in  respect  to  any  act  done  by  such  a  person  out  of  the 
realm  of  which  he  is  a  subject,  or  any  act  as  to  which  it  might  be 
doubtful  whether  it  ought  to  be  attributed  to  the  character  of  the 
sovereign  prince  or  to  that  of  the  subject,  the  act  ought  to  be 
presumed  to  have  been  done  in  the  character  of  the  sovereign 
prince  (I). 

§  419.  The  principle  of  presuming  in  disfavour  of  a  spoliator  (m) 
is  recognised  in  international  law  (n),  especially  in  those  cases  where 
papers  have  been  spoliated  by  a  captured  party  (o) ,  and  where 
neutral  vessels  are  found  carrying  despatches  from  one  part  of  the 
dominions  of  a  belligerent  power  to  another  QJ). 

§  420.  With  respect  to  private  international  law,  its  very  exist- 
ence rests  on  one  important  presumption.  "In  the  silence  of  any 
positive  rule,"  says  Dr.  Story,  "  affirming  or  denying,  or  restraining 
the  operation  of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are  repug- 
nant to  its  policy,  or  prejudicial  to  its  interests "  (4).  So,  says 
Professor  Greenleaf,  "A  spirit  of  comity  and  a  disposition  to  friendly 
intercourse  are  presumed  to  exist  among  nations  as  well  as  among 
individuals  "  (r). 

£  421.  There  are  other  presumptions  to  be  found  in  this  branch 
of  jurisprudence.  Thus,  the  place  of  a  person's  birth  is  considered 
as  his  domicil,  if  it  is  at  the  time  of  his  birth  the  domicil  of  his 
parents  (s).  But  a  more  important  rule  is,  that  the  place  where  a 
person  lives  must  be  taken,  prima  facie,  to  be  his  domicil,  until 
other  facts  establish  the  contrary  (t).  Where  the  family  of  a 
married  man  resides  is  generally  to  be  deemed  his  domicil  (u) ;  and 
that  of  an  unmarried  man  will  be  taken  to  be  in  the  place  where  he 
transacts  his  business,  exercises  his  profession,  or  assumes  and 
exercises  municipal  duties  or  privileges  (x).  And  it  is  said  to  be 
a  principle,  that  where  the  place  of  domicil  is  fixed  or  determined 
by  positive  facts,  presumptions  from  mere  circumstances  will  not 
prevail  against  those  facts  (#).  This  does  not  mean  that  presump- 

(0  The  Duke  of  Brunswick  v.  The  King  (r)  1  Greenl.  Ev.  §  43,  7th  Ed. 

of  Hanover,  6  Beav.  57,  58.  (s)  Story,  Confl,  of  Laws,  §  46,  5th  Ed. 

(m)  See   this  subject  generally,   supra,  (t)  Id.  ;  Bruce  v.  Bruce,  2  B.  &  P.  229, 

sub-sect.  8.  230,  n.  (a)  ;  Bempde  \.  Johnstone,  3  Ves. 

(n)  1  Greenl.  Ev.  §  31,  7th  Ed.  Jan.  198  ;  Stanley  v.  Bernes,  3  Hagg.  K  R. 

(o)  The  Hunter,  1  Dods.  Adm.  Rep.  480  ;  437. 

The  Johanna  Emilie,  18  Jur.  703.  (u)  Story,  Confl.  of  Laws.  §  46,  5th  Ed. 

(p )   The  Atalanta,  6  Robins.  Adm.  R.  (x)  Id.  §  47,  5th  Ed. 

44°-  (y)  Id. 

(?)  Story,  Confl.  of  Laws,  §  38,  5th  Ed. 

23—2 
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tive  evidence  is  inadmissible  to  prove  domicil ;  and,  indeed,  it 
amounts  to  little  more  than  saying  that  the  weaker  evidence  shall 
not  be  allowed  to  prevail  against  the  stronger. 

§  422.  It  is  also  a  principle  of  international  law  that,  generally 
speaking,  the  validity  of  a  contract  is  to  be  decided  by  the  law  of 
the  place  where  it  is  made,  unless  it  is  to  be  performed  in  another 
country  (z) ;  for,  in  the  latter  case,  the  law  of  the  place  of  perform- 
ance is  to  govern  (a) ,  because  such  may  well  be  presumed  to  have 
been  the  intention  of  the  parties  (/>).  So  a  foreign  marriage  will 
be  presumed  to  have  been  celebrated  with  the  solemnities  required 
by  the  law  of  the  place  where  it  is  celebrated  (c).  And  the  general 
presumptions  against  crime,  fraud,  covin,  immorality,  &c.,  are 
applicable  to  acts  done  abroad. 
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§  423.  Among  the  most  important  presumptions  in  maritime  law 
are  those  relating  to  seaworthiness. 

Every  ship  insured  on  a  voyage  policy  sails  under  an  implied 
warranty  that  she  is  seawrorthy.  It  is  not  necessary  to  inquire 
whether  the  assured  acted  honestly  and  fairly  in  the  transaction  ; 
however  just  and  honest  his  intentions  may  have  been,  if  he  was 
mistaken  in  the  fact,  and  the  vessel  was  not  seaworthy,  the  under- 
writer is  not  liable  (d).  But  if  a  ship,  shortly  after  sailing,  turns 
out  to  be  unfit  for  sea,  without  apparent  or  adequate  cause,  the 
burden  of  proof  is  thrown  on  the  assured ;  and  a  jury  ought  to 
presume  that  the  unseaworthiness  existed  before  the  commence- 
ment of  the  voyage  (e) .  And  this  rule  holds  even  though  the  ship 
encountered  a  violent  storm,  unless  it  can  fairly  be  inferred  that 
the  damage  resulted  from  the  storm  (/) .  The  implied  warranty  of 
seaworthiness,  however,  does  not  extend  to  time  policies  (g). 

689,  690,  2nd  Ed.  ;  Knill  v.  Hooper,  2  H. 
&  N.  277  ;  Douglas  v.  Scougall,  4  Dow,  269. 

(e)  Munro  v.  Vandam,  Park,  Ins.  333, 
n.  (a),  7th  Ed. 

(/)  Douglas  v.  Scougall,  4  Dow,  269  ; 
Watson  v.  Clark,  1  Dow,  336  ;  Parker  v. 
Potts,  3  Dow,  23. 

(.7)  Gibson  v.  Small,  4  Ho.  Lo.  Cos.  3">.°.  ; 


(z)  Per    Lord    Mansfield,    Robinson    v. 
Bland,  1  W.  Bl.  256,  258,  259. 

(a)  Story,  Confl.  of  Laws,  §  242  (1),  280- 
282. 

(b)  Id.  §  76. 

(c)  11.  v.   The  Inhabitants  of  Brampton, 
10  East,  282,  289,  per  Lord  Ellenborough. 

(d)  Park,   Ins.  332,  7th  Ed.  ;  Am.  Ins. 
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§  424.  Where  a  vessel  is  missing,  and  no  intelligence  of  her  has 
been  received  within  a  reasonable  time  after  she  sailed,  it  is  to  be 
presumed  that  she  foundered  at  sea  (/<) .  There  is  no  precise  time  for 
this  presumption  fixed,  either  by  the  common  or  general  maritime 
law  (i),  although  the  laws  of  some  countries  have  peculiar  provisions  on 
the  subject  (k) :  but  the  court  and  jury  will  be  guided  by  the  circum- 
stances laid  before  them,  and  the  nature  of  the  voyage  and  navigation. 
In  order,  however,  to  raise  this  presumption,  it  must  be  distinctly 
shown  that  the  ship  left  port,  bound  on  her  intended  voyage  (I). 
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§  425.  We  now  propose  to  advert  to  some  presumptions  likely 
to  be  met  with  in  practice,  which  have  not  been  hitherto  noticed. 

§  426.  A  large  number  of  these  relate  to  real  estate,  and  are  for 
the  most  part  quasi  prasumptiones  juris;  i.e.,  presumptions  which 
are  almost  as  obligatory  as  presumptions  of  law,  but  which  cannot 
be  made  without  the  intervention  of  a  jury.  Thus  the  soil  of  the 
sea-shore,  between  high  and  low  water-mark,  is  presumed  to  belong 
to  the  Crown  (;») ;  and  so  is  the  soil  at  the  bottom  of  a  navigable 
tidal  river  (»).  So  the  shore  of  the  sea  or  of  a  tidal  river,  between 
ordinary  high  and  low  water-mark,  is  presumed  to  be  extra- 
parochial  (<>}.  Whether  the  soil  of  lakes  prima  facie  belongs  to  the 
owners  of  the  lands  or  manors  on  either  side,  ad  medium  filum 
aquae,  or  to  the  Crown,  seems  a  disputed  point  (p),  and  it  is  a  point 
bare  of  authority,  whether  unoccupied  islands  within  three  miles  of 


Thompson  v.  Hopper,  6  E.  &  B.  172,  937  ; 
Dudgeon  v.  PcmbroKc,  '2  App.  Cas.  284. 

(h)  Park,  Ins.  105,  7th  Ed.  ;  Green  v. 
Broicn,  2  Str.  1199  ;  Huustman  v.  Thorn- 
ton, Holt,  X.  P.  C.  243  ;  17  E.  K,  632. 

(0  Park,  Ins.  10'i,  7th  E<1.  ;  Houstman 
v.  Thornton,  Holt,  X.  P.  C.  243  ;  17  R.  R. 
632,  per  Gibbs,  C.  J. 

(k)  Park,  Ins.  107,  7th  Ed. 

(I)  Kostcr  v.  Lines,  R.  &  M.  333  ;  Cohen 
v.  Hinckky.ZCsaa-rt.  51;  11  R.  R.  660. 

(HI)  Blundcllv.  Cattemll.  5  B.  &  A.  268, 
304,  353,  380,  per  Bayley,  J.  In  this 


case  it  was  held  (Best,  J.  diss.)  that  a  pro- 
prietor of  bathing  machines  cannot  justify 
the  use  of  the  sea  shore  for  profit,  as 
against  the  lord  of  the  manor. 

(H)  Malcolmson  v.  O'Dea,  10  Ho.  Lo. 
Cas.  593,  618. 

(o)  Ipswich  Dock  Commissioners  v.  Over- 
seers of  St.  Peter's,  Ipswich,  7  B.  &;  S.  310  ; 
Bridgwater  Trustees  v.  Booth,  Id.  348  ; 
L.  Rep.  2  Q.  B.  4. 

(p)  Marshall  v.  The  Ulleswater  Steam 
Xarigation  Company,  3  B.  &  S.  732  ; 
affirmed  in  error,  6  B.  &  S.  570. 
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the  shore  belong  to  the  Crown  or  to  the  owner  of  the  shore  above 
high  water-mark.  Such  islands,  however,  are  within  the  territorial 
jurisdiction  of  the  Crown  (q),  and  there  seems  to  be  little  doubt  that 
the  Crown  has  a  right  of  property  in  them  also  (q).  Where  the 
river  is  not  navigable,  the  bed  is  presumed  to  be  the  property  of 
the  owners  on  each  side,  ad  medium  filum  aquse(r).  The  same 
principle  holds  in  the  case  of  a  public  highway,  the  soil  of  which 
is  taken,  prima  facie,  to  belong  to  the  owners  of  the  adjoining  lands, 
usque  ad  medium  filum  vise  (s)  ;  and  it  also  applies  to  the  case  of 
a  private  road  (t).  But  as  this  presumption  is  founded  on  the 
supposition  that  the  road  originally  passed  over  the  lands  of  adjoin- 
ing owners,  it  seems  that  it  does  not  apply  to  roads  set  out  under 
enclosure  Acts  (u),  or  to  cases  where  the  original  dedication  of  the 
road  can  be  shown  by  positive  evidence  (,r).  And  in  the  case  of 
a  private  road,  it  may  be  rebutted  by  proof  of  acts  of  ownership  (y). 
Again,  it  seems  to  be  a  prtesumptio  juris  that  one  part  of  a  manor 
is  not  of  a  different  nature  from  the  rest  (z) .  So  the  lord  of  a  manor 
is,  prima  facie,  entitled  to  all  the  waste  lands  within  the  manor  (a) ; 
but  the  presumption  may  be  rebutted  by  circumstances  (b).  Strips 
of  land  adjoining  a  road  are  presumed  to  belong  to  the  owner 
of  the  adjoining  enclosed  land,  and  not  to  the  lord  of  the  manor  (r), 
although  this  presumption  also  may  be  rebutted  (d)  ;  and  is  either 
done  away,  or  considerably  narrowed,  by  proof  that  those  strips 
communicated  with  open  commons,  or  larger  portions  of  land  (<?)• 
Prima  facie,  the  public  right  of  passage  over  a  highway  extends 
from  fence  to  fence,  and  is  not  confined  to  the  metalled  part  of  the 
highway  (/) ;  but  this  presumption  may  be  rebutted,  and  the  nature 
of  district,  the  width  and  level  of  the  margins,  and  the  regularity 

(q}  See  Territorial  Waters  Jurisdiction  (x)  Hcadlam  v,  Jlcadley,  Holt,  N.  P.  C. 

Act,  1878.  463. 

(r)  Carter  v.  Murcot,  4  Burr.  2162  ;R.  v.  (y)  See  Holmes  v.  Bellingliam,  7  C.  B. 

The  Inhabitants  of  Landulph,    1  Moo.  &  x.s.  329,  337. 

R.  393  ;  Lord   \.    The    Commissioners    of  (~)  Co.  Litt.  78  b. 

Sidney,  12  Moo.  P.  C.  C.  473;  M'Cannon  (a)  Docd.EarlofDunravcn\.H'i 

v.  Sinclair,  '2  E.  &  E.  53.  7  C.  &  P.  332. 

(s)  Kerry  and  Goodman's  case,  2  Leon.  (1)  Simpson  v.  Dendy,  8  C.  B.  N.  s.  433. 

148  ;  Grose  v.  West,  7  Taunt,  39,  17  R.  R.  (c)  Doc  d.  Pring  v.  Pcarsry,  7  P>.  ^  ''• 

437  ;  Salisbury  (Marquis  of)  v.  The  Great  304;   31   R.   R.    209;    Steel    v.    /'/•->/,• 

Northern  Railway  Company,  53m.  N.  s.  70  ;  2  Stark.  463;   20  R.  It.   717;  Scoonet  v. 

Berridge   v.    Ward.  10   C.   B.  x.  s.   400  ;  Morrell,  1   Beav.    251  ;  Doe  d.  J'xir. 

JR.  v.  The  Strand  Hoard  of  Works,  4  B.  &  Kemp,  7  Bing.  332  ;  33  R.  R,  487. 

S.  526.  (d)  Doc  d.  Harrison  v.  Hamjjson,  4  C.  & 

(t)  Holmes  v.  Bellingham,  7  C.  B.  N.  s.  P.  267. 

329.  (c)  Grose  v.   Went,  7  Taunt.  39. 

(u)  JR.  v.  The  Inhabitants  of  Edmonton,  (/)  llcrj.    v.    Unit'1'?    k';ii<i<l»n> 

1  M.  &  Rob.  24,  32  ;  R.  v.  Wright,  3  B.  &  Telegraph  Co.,  31  L.  J.  M.  C.  166. 
Ad.  681  :  37  R.  R.  520. 
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of  the  lines  of  fence  are  circumstances  to  be  taken  into  account  in 
determining  the  fact  of  a  dedication  (//).  Where  an  enclosure  is 
bounded  by  a  bank  and  ditch,  the  land  which  constitutes  the  ditch 
is  prima  facie  part  of  the  close,  although  it  be  on  the  outside  of  the 
bank  (/<).  And  in  the  case  of  party-walls  where  the  quantity  of 
land  contributed  by  each  owner  is  unknown,  the  common  use  of 
the  wall  is  prima  facie  evidence  that  it  and  the  land  on  which  it  is 
built  are  the  undivided  property  of  both  (i). 

§  427.  Where  the  terms  of  the  grant  of  a  several  fishery  are 
unknown,  the  owner  of  the  fishery  may  be  presumed  to  be  the 
owner  of  the  soil  (k) ;  but  where  those  terms  appear,  and  are  such 
as  to  convey  an  incorporeal  hereditament  only,  the  presumption  is 
destroyed  (/) .  And  ownership  of  the  soil  is  prima  facie  evidence  of 
a  right  of  fishery  (//<)•  Proof  of  a  carriage-way  is  presumptive 
evidence  of  a  grant  of  a  drift- way  (n).  Where  rents  of  small 
amount  have  been  paid  to  the  lord  of  a  manor  for  a  long  series  of 
years,  without  any  variation,  the  payment  of  them  affords  no 
evidence  of  title  to  the  land :  the  presumption  is,  that  they  are 
quit-rents  (o).  So  an  allegation  of  seisin  prima  facie  implies 
occupation  (p). 

$  428.  Several  presumptions  are  founded  on  the  relations  in 
which  parties  stand  to  each  other.  Thus,  though  the  mere  fact  of 
marriage  has  never  formed  a  presumption  of  compulsion  of  a  wife 
by  her  husband  (q),  a  woman  who  commits  felony  in  company  with 
her  husband,  is  excused  on  the  presumption  (which,  however,  may 
be  rebutted)  of  her  having  acted  under  his  coercion  (r).  This  rule 
is  said  not  to  extend  to  crimes  which  are  mala  in  se,  and  prohibited 
by  the  law  of  nature;  nor  to  such  as  are  heinous  in  their  character, 
or  dangerous  in  their  consequences  (*).  So  that  murder  and 

(g)  Belmore  (Countess  of)  v.  Kent  County  (I)  Duke  of  Somerset  v.  Fogwcll,  5  B.  & 

Council,    [1901]    1   Ch.   873,  per  Cozens-  C.  875  ;  29  R.  R.  449. 

Hardy,  J.,  citing  Xeeld  v.  Hendon  Urban  (MI)  See     Mayor,    ttc.    of    Carlisle   y. 

Council,  81  L.  T.  409— C.  A.  Graham,  L.  Rep.,  4  Ex.  361,  363  ;  3  Stark- 

(A)  See,  per  Holroyd,  J.,  Doe  d.  Pringv.  Ev.  1253,  3rd  E<1. 

Pearsey,  7  B.  &  C.  304;  31  R.  R.  -209.  (n)  Ballard  v.    Dyson,  1    Taunt.  179  ; 

(i)  Cubitt  v.  Porter,  8  B.  &  C.  257  ;  32  9  R.  R.  770. 

R.    R.    374  ;    and   see    Watson    v.   Gray,  (o)  Doe   d.    Whittick  v.  Johnson,    Gow, 

14  Ch.  D.  192.  X.  P.  C.  17:3  :  21  R.  R.  826,  per  Holroyd,  J. 

(k]  Duke  of  Somerset  v.  Fogwell,  5  B.  &  (p)  Stott  v.  Stott,  16  East,  351  ;  14  R.  R. 

C.  875  ;  29  R.  R.  449  ;  Hoi  ford  v.  Bailty,  354.  See  Clayton  v.  Corbtj,  2  G.  &  Dav.  174  ; 

8  Q.  B.  1000,  1016,  per  Lord  Deninan,  Id.,  England  v.   Wall,  10  M.  &  W.  699. 

in  error,  13  Q.  B.  426,  444,  per  Parke,  B.  (q)  Broicn  \.  Attorney- General  for  New 

See  also  Marshall  v.  The  Ulleswater  Steam  Zealand,  [1898]  A.  C.  at  p.  237. 

Xari'jation    Company.    3    B.   i    S.   732;  (r)  See  Reg.  v.  Torpey,  12  Cox,  45. 

affirmed,  6  Id.  570  ;  and  Co.  Litt.  122  b,  (s)  Arch.  Crim.  Plead.  22nd  Ed.  (1900), 

with  Hnrgrave's  note  (7).  by  Craies,  at  p.  29. 
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treason  are  clearly  excluded  from  its  operation  (f),  but  it  is  hard  to 
say  what  this  curious  exception  means  ;  and  a  married  woman  has 
been  acquitted  on  a  charge  of  robbery  with  violence  in  which  she 
had  herself  taken  a  very  active  part  (»).  Nor  is  there  any  general 
distinction  between  felony  and  misdemeanour  in  this  respect  (#). 
The  law  of  New  Zealand,  by  its  Criminal  Code  of  1893,  s.  24  (2), 
directs  that  "  no  presumption  shall  be  made  that  a  married 
woman  committing  an  offence  does  so  under  compulsion  only 
because  she  commits  it  in  the  presence  of  her  husband." 

Encroachments  made  by  a  tenant  are  considered  as  annexed  to 
his  holding,  unless  it  appears  clearly  that  he  intended  them  for  his 
own  benefit,  and  not  to  hold  them  as  he  held  the  farm  to  which 
they  are  adjacent  (?/).  It  is  also  a  maxim,  "In  praesumptione  legis, 
judicium  redditur  in  invitum  "  (z). 

§  429.  In  the  case  of  contracts  between  individuals,  there  are 
many  presumptions  of  law  based  on  policy  and  general  convenience. 
Thus,  it  is  a  conclusive  presumption  of  law  that  an  instrument 
under  seal  has  been  given  for  consideration  ;  and  this  presumption 
can  only  be  removed  by  impeaching  the  instrument  for  fraud  (a). 
But  there  is  a  remarkable  exception  to  this  rule;  viz.,  where  an 
instrument  under  seal  operates  in  restraint  of  trade,  in  which  case 
a  real  consideration  must  appear  (b).  So,  although  in  the  case  of 
contracts  not  under  seal,  a  consideration  is  not  in  general  pre- 
sumed (c),  it  is  otherwise  in  the  case  of  bills  of  exchange  and 
promissory  notes  (d). 

§  430.  Where  goods  intrusted  to  a  common  carrier,  to  be  carried 
for  reward,  are  lost  otherwise  than  by  the  act  of  God  or  the  King's 
enemies,  it  is  a  prawmptio  juris  et  de  jure  that  they  were  lost  by 
negligence,  fraud,  or  connivance  on  his  part(c).  By  the  act  of  God 
is  meant  storms,  lightning,  floods,  earthquakes,  and  such  direct, 
violent,  sudden,  and  irresistible  act  of  nature  as  could  not  by  any 
reasonable  care  have  been  foreseen  or  resisted  (/) ;  and  under  the 
head  of  the  King's  enemies  must  be  understood  public  enemies, 

(t)  X.  v.  Manning,  2  C.  &  K.  903,  n.  (z)  Co.  Litt.  248  b  ;  5  Co.  28  b ;  10  Co. 

(«)  Reg.  v.  Torpcy,  12  Cox,  45.  94  b.     See  infra,  cli.  9. 

(x)  Reg.  v.  Torpey,  supra.     In  this  case  (a)  Bk.  2,  pt.  3,  §  220. 

the  wife  was   tried    alone,    her    husband  (b)  See  Mitchell  v.  Reynolds,  1  Sin.  L.  C. 

having  escaped.  (c)  Rann  v.  Hughes,  7  T.  R.  350,  n. 

(y)  Andrews  v.  Hailes,  2  E.  &  B.  349  ;  (d)  Suprh,  §  1,  sub-sect.  1,  §  314. 

Doe  d.  Croft   v.   Tidbury,  14  C.  B.   304  ;  (c)  Bull.  N.  P.  70,  n.  («)  ;  Palmer  v.  7V 

Kingsmillv.  Millard,  11  Exch.  313  ;  Earl  Grand  Junction  Railway  Company,  4M.  & 

ofLisburne  v.  Davies,  L.  Eep.,  1  C.  P.  259.  W.  749. 

(/)  Nugent  v.  Smith,  1  C.  P.  D.  423. 
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•with  whom  the  nation  is  at  open  war  (//) ;  so  that  robbery  by  a  mob, 
irresistible  from  their  number,  would  be  no  excuse  for  the  bailee  (h). 
This  is  an  extremely  severe  presumption,  but  one  which  public 
policy  appears  to  require ;  although  both  by  the  common  law,  and 
by  virtue  of  various  modern  statutes,  common  carriers  can,  in  many 
cases,  limit  their  liability  (/)•  So  in  the  case  of  innkeepers,  before 
the  Innkeepers  Act,  1863,  26  &  27  Yict.  c.  41, — which  has  con- 
siderably modified  their  liability, — where  the  goods  of  a  traveller 
brought  into  an  inn  were  lost,  it  was  presumed  to  be  through 
negligence  in  the  innkeeper ;  and  the  law  cast  on  him  the  onus  of 
rebutting  this  presumption  (k).  "  Eigorous  as  this  law  may  seem," 
says  Sir  William  Jones  (I),  "  and  hard  as  it  may  actually  be  in  one 
or  two  particular  instances,  it  is  founded  on  the  great  principle  of 
public  utility,  to  which  all  private  considerations  ought  to  yield. 
For  travellers,  who  must  be  numerous  in  a  rich  and  commercial 
country,  are  obliged  to  rely  almost  implicitly  on  the  good  faith  of 
innholders,  whose  education  and  morals  are  usually  none  of  the 
best,  and  who  might  have  frequent  opportunities  of  associating 
with  ruffians  or  pilferers,  while  the  injured  guest  could  seldom  or 
never  obtain  legal  proof  of  such  combinations,  or  even  of  their 
iwjUijt'nce,  if  no  actual  fraud  had  been  committed  by  them."  In 
this,  as  in  many  other  instances  of  legal  presumption,  we  may 
detect  the  application  of  the  maxim,  "  ^lulta  in  jure  communi 
contra  rationem  disputandi,  pro  communi  utilitate  introducta 
sunt  "  (in). 


SECTION   III. 

PRESUMPTIONS    AND    PRESUMPTIVE    EVIDENCE    IN    CRIMINAL   LAW. 

§  431.  The  subject  of  presumptions  and  presumptive  evidence  in 
criminal  law  requires  a  separate  consideration.  In  the  present 
section  we  accordingly  propose  to  treat, — 

1.  Presumptions  in  criminal  law. 

2.  Presumptive  proof  in  criminal  cases. 

3.  The  principal  forms  of  inculpatory  presumptive  evidence  in 

criminal  proceedings. 

(</)  Story,  Bailm.  §  489,  5th  Ed.  Armistead  v.  Wilde,  17  Q.  B.  261 ;  Cashill 

(h)  Cogcjs  v.  Bernard,  2  L.  Raym.  909,  v.   Wright,  6  E.  &  B.  891.     As  to  effect  of 

918,  per  Holt,  C.  J.  the    Innkeepers   Act,    1863,  see  Spice  v. 

(i)  See  Carriers  Act,  1830,  11  Geo.  4  &  Bacon,  2  Q.  B.  D.  463— C.  A. 
1  Will.  4,  c.  68  ;  Railway  and  Canal  Traffic          (I)  Jones  on  Bailments,  95,  96,  4th  Ed. 
Act,  1854,  17  &  18  Viet  c.  31.  (m)  Co.  Litt  70  b. 

(k)  Story,  Bailm.  §§  472,  473,  5th  Ed.  ; 
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§  432.  The  introduction  of  legal  presumptions  into  criminal 
jurisprudence  presents  a  question  of  some  difficulty.  Although 
no  person  ought  to  be  condemned  in  a  court  of  justice,  unless  the 
tribunal  really  and  actually  believes  in  his  guilt,  yet  even  here 
the  principle  of  legal  presumption  may,  with  due  discretion,  be 
advantageously  resorted  to  for  the  protection  alike  of  the  community 
and  the  accused.  And  accordingly  we  find,  that  not  only  are  the 
general  presumptions  of  law  recognised  in  criminal  jurisprudence, 
but  that  it  has  peculiar  presumptions  of  its  own.  The  universal 
presumption  of  acquaintance  with  the  penal  law  (n),  and  the  maxim 
"res  judicata  pro  veritate  accipitur  "  (o),  exist  there  in  full  force. 
Ignorance  of  any  law  which  has  been  duly  promulgated  cannot  be 
pleaded  in  a  criminal  court ;  and  a  person  who  has  once  been  tried 
for  an  offence,  under  circumstances  where  his  safety  was  in  jeopardy 
by  the  proceedings,  cannot,  if  acquitted,  be  tried  again  for  that 
offence,  whatever  new  arguments  to  prove  his  guilt  may  be  discovered, 
or  whatever  fresh  proofs  of  it  may  come  to  light. 

§  433.  A  criminal  intent  is  often  presumed  from  acts  which, 
morally  speaking,  are  susceptible  of  but  one  interpretation.  When, 
for  instance,  a  party  is  proved  to  have  laid  poison  for  another,  or  to 
have  deliberately  struck  at  him  with  a  deadly  weapon,  or  to  have 
knowingly  discharged  loaded  fire-arms  at  him,  it  would  be  absurd 
to  require  the  prosecutor  to  show  that  he  intended  death  or  bodily 
harm  to  that  person.  So,  where  a  baker  delivered  adulterated 
bread  for  the  use  of  a  public  asylum,  it  was  held  unnecessary  to  allege 
that  he  intended  it  to  be  eaten,  as  the  law  would  imply  that  from 
the  delivery  (_p) .  The  setting  fire  to  a  building  is  evidence  of  an 
intent  to  injure  the  owner,  although  no  motive  for  the  act  be 

(n)  Introd.  pt.  2,  §  45,  and  su^rh,  §  2,  (;;)  E.  v.  Dixon,  3  Mau.  &  S.  11  ;  15 

sub-sect.  1.  R.  R.  381. 

(o)  Introd.  pt.  2.  §  44,  and  ivfrft,  ch.  9. 
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shown  (q) ;  and  the  uttering  a  forged  document  is  conclusive  of  an 
intent  to  defraud  the  person  who  would  naturally  be  affected  by 
it, — an  inference  which  is  not  removed  merely  by  that  party 
swearing  that  he  believes  the  accused  had  no  such  intention  (r).  So 
where  a  party  deliberately  publishes  defamatory  matter,  malice  will 
be  presumed  (s).  In  such  cases  res  ipsa  in  se  dolum  habet(t), — 
the  facts  speak  for  themselves.  Presumptions  of  this  kind  are  so 
conformable  to  reason  that  moral  conviction  and  legal  intendment 
are  here  in  perfect  harmony.  But  the  safety  of  society,  joined  to 
the  difficulty  of  proving  psychological  facts  (u),  renders  impera- 
tively necessary  a  presumption  which  may  seem  severe  ;  viz.,  that 
which  casts  on  the  accused  the  onus  of  justifying  or  explaining 
certain  acts  which  are  prima  facie  illegal.  It  is  partly  on  this 
principle  that  sanity  is  presumed  in  preference  to  innocence  (.r), 
even  in  the  case  of  suicide  (#).  So  a  party  who  is  proved  to  have 
killed  another  is  presumed  in  the  first  instance  to  have  done  it 
maliciously,  or  at  least  unjustifiably ;  and  consequently  all  circum- 
stances of  justification  or  extenuation  are  to  be  made  out  by  the 
accused,  unless  they  appear  from  the  evidence  adduced  against 
him  (z). 

$  434.  A  criminal  intent  is  sometimes  transferred  by  law  from 
one  act  to  another,  the  maxim  being  "  In  criminalibus  sufficit 
generalis  rnalitia  intentionis  cum  facto  paris  gradus "  (a).  A., 
maliciously  discharging  a  gun  at  B.,  kills  C.  ;  A.  is  guilty  of 
murder,  for  the  malice  is  transferred  from  B.  to  C.  (I).  And  the 
same  holds  where  poison  laid  by  A.  for  B.  is  accidentally  taken  by 
C.  (c).  It  is  on  this  principle  that  a  party  who  accidentally  kills 
himself  in  the  attempt  to  murder  another  is  deemed  felo  de  se  (d). 


(q)  S.  v.  Farrinrjton,  R.  &  R.  207. 

(r)  A',  v.  Sheppard,  R.  &  R.  169.  See 
also  R.  v.  Maza.rjora,  Id.  291  ;  11.  v.  Xasfi, 
2  Den.  C.  C.  493. 

By  the  Forgery  Act,  1861,  24  &  25  Yict. 
c.  98,  s.  44,  it  is  sufficient,  in  any  indict- 
ment for  forging,  &c.,  an  instrument, 
where  it  is  necessary  to  allege  an  intent 
to  defraud,  to  allege  that  the  party  accused 
did  the  act  with  intent  to  defraud,  without 
alleging  an  intent  to  defraud  any  particular 
person  ;  and  the  same  rule  applies  to  the 
trial  of  any  such  offence. 

(s)  Haire  v.  Wilson,  9  B.  &  C.  643  ;  33 
R.  R.  284. 

(0  Bonnier,  Trait  e  des  Preuves,  §§  676, 
577. 

{)  "Comen  erudition  est  que  1'entent 
d'un  home  ne  serra  trie,  car  le  Diable  n'ad 


couusance  de  1'entent  de  home  ;  "  per  Brian, 
C.  J.,  P.  17  Edw.  IV.  2  A.  pi.  2.  See, 
however,  that  case. 

(x)  2  Ev.  Poth.  332  ;  Answer  of  the 
Judges  to  the  House  of  Lords,  8  Scott,  N. 
R.  595,  601  ;  1  Car.  &  K.  134,  135.  See 
supra,  §  1,  sub-sect.  3,  §  332. 

(y)  The  laws  of  some  countries,  it  is  be- 
lieved, have  established  it  as  a  prsesumptio 
juris  et  de  jure  that  all  suicides  are  insane. 

(z)  Fost.  Cr.  Law,  255,  290. 

(a)  Bacon,  Max.  Law,  Reg.  15.    See  also 
3  Inst.  51. 

(b)  1  East,  P.  C.  230 ;  S.  v.  Smith,  1 
Dearsl.  C.  C.  559. 

(c)  Plowd.  474  :  1  East,  P.  C.  230. 

(rf)  1  Hale,  P.  C.  413  ;  1  East,  P.  C. 
230. 
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§  435.  In  some  cases  the  law  goes  farther,  and  attaches  to  acts 
criminal  in  themselves  a  degree  of  guilt  higher  than  that  to  which 
they  are  naturally  entitled.  It  was  on  this  principle  that  the 
entering  into  measures  for  deposing  or  imprisoning  the  king  was 
held  to  be  an  overt  act  of  compassing  his  death  (r).  So  if  a  man, 
without  justification,  assaults  another  with  the  intention  of  giving 
him  only  a  slight  beating,  and  death  ensues,  he  is  held  to  be  guilty 
of  homicide  (/).  And  if  several  persons  go  out  with  the  intention 
of  committing  a  felony,  and  in  the  prosecution  of  the  general 
design  one  of  them  commits  any  other  felony,  all  are  accountable 
for  it(0r). 

§  436.  The  presumptions  in  the  two  preceding  articles  are  par- 
ticular cases  of  the  maxim,  "  Qui  semel  malus,  semper  praesumitur 
esse  malus  eodem  genere"  (/&),  another  instance  of  which  has  been 
already  given  (i).  But  the  foregoing  applications  of  it,  especially 
the  second,  have  been  attacked  by  some  modern  writers  as  being 
repugnant  to  natural  justice  and  humanity  (k) ;  as  well  as  to  the 
passages  of  the  Roman  law,  "  In  maleficiis  voiuntas  spectatur, 
non  exitus  "  (/) ,  "  Fraudis  interpretatio  semper  in  jure  civil  i,  non 
ex  eventu  duntaxat,  sed  et  consilio  quoque  desideratur  "  (m).  But 
it  may  well  be  doubted  whether  these  passages,  standing  as  they 
do  in  the  Digest  without  context,  mean  to  express  more  than  the 
unquestionable  principle  that  there  can  be  no  crime  where  there  is 
no  criminal  intention  ;  or,  as  our  own  law  has  it,  "  Actus  non  facit 
reum  nisi  mens  sit  rea  "  («).  And  so  far  from  being  at  variance 
with  natural  justice  or  humanity,  the  maxim  in  question  seems  to 
be  a  principle  of  general  jurisprudence,  and  is  founded  in  true 
morality  and  policy.  The  principle  is  recognised  in  the  laws  of 
France  (o)  and  Louisiana  (p),  and,  it  is  said,  of  China  also  (r/),  and, 
in  some  cases  at  least,  by  the  Roman  law  (r) ;  while  the  maxim  in 
terms  is  found  in  the  canon  law(s),  and  is  thus  ably  explained  by 
one  of  the  commentators  upon  it:  "'Semel  malus,  semper  pr;» 
sumitur  malus.'  Regula  videtur  contraria  charitati,  quoe  non 
cogitet  malum  ;  sed  non  est.  Non  enim  charitatis  est  malum  non 


(e)  Post.  Cr.  Law,  195-196.  (m)  Dig.  lib.  50,  tit.  17, 1.  79. 

(/)  4  Blackst.  Comin.  200.  (n)  Bk.  1,  pt.  1,  §  96. 

(g)  1  Hale,  P.  C.  439.  (o)  Bonnier,  Traite  des  Preuves,  §  674. 

(h)  Cro.  Car.  317.  (p)  Criin.  Code  of  Louisiana,  §  41. 

(i)  Suprd,  §  2,  sub-sect.  8,  §  413.  («?)  Benth.  Jud.  Ev.  bk.  5,  ch.  4. 

(&)  Benth.  Jud.  Ev.  bk.  5,  ch.  4  ;  Phil-  (r)  See  Dig.  lib.  47,  tit.  10,  1.  18, 

limore,  Principles  and  Maxims  of  Juris-  (s)  Sext.  Decretal,  lib.  5,  tit.  12,  DeRegi 

prudence,  43.  Jnr.  I»eg.  8. 

(1)  Dig.  lib.  48,  tit.  8,  1.  14. 
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cogitare  in  omni  casu,  sed  tantum,  cum  nullum  subest  fundamen- 
tura,  quale  subest  in  casu  regulse  ;  preeterea  non  prtesmnitur  hie 
mains  in  omni  mali  genere,  sed  in  eo  tantum,  in  quo  mains  inventus 
est,  idque  solum,  ut  impediatur  ne  simile  malum  perpetret ;  unde 
hfec  prsesumptio  non  obest,  sed  potius  prodest  ei  in  quern  cadit : 
uno  verbo  pnesurnptio  de  qua  regula,  non  est  maligna,  sed  cauta, 
utpote  non  nata  ex  prava  male  judicandi  consuetudine,  aliove  vitio, 
sed  ex  justo  metu  "  (0-  ^o  considerations  of  policy  can  justify  the 
condemnation  of  a  man  who  is  either  innocent,  or  of  whose  guilt 
any  reasonable  doubt  exists  ;  but  it  is  very  different  where  there  is 
a  proved  basis  of  guilty  intention  to  work  on.  There  a  man  is 
rightly  held  accountable  for  the  natural  consequences  of  his  mis- 
conduct, though  he  may  not  have  intended  them  ;  and  perilous 
indeed  would  it  be  to  the  community  were  this  otherwise.  The 
enormity  of  an  offence  is  made  up,  not  only  of  the  actual  amount 
of  mischief  done  by  the  criminal,  but  of  the  tendency  of  his  con- 
duct to  encourage  others  to  break  the  law  ;  and  in  measuring  this 
latter,  regard  must  be  had  to  the  notorious  difficulty  of  proving 
psychological  facts.  Look  at  the  cases  already  put  (w).  A  man, 
without  justification,  assaults  another  with  the  intention  of  giving 
him  only  a  slight  beating :  death  ensues;  ought  a  judicial  tribunal 
to  permit  him  to  contend  that  he  was  not  responsible  for  homicide '? 
So  if  several  persons  go  out  with  the  intention  of  committing  a 
felony,  surely  the  law  is  perfectly  justified  in  holding  each  respon- 
sible for  all  acts  done  by  his  companions  in  furtherance  of  the 
general  design.  For  not  only  was  the  person  who  did  the  act 
encouraged  in,  if  not  instigated  to,  his  guilt,  by  the  presence  of  the 
rest ;  but  when  several  persons  are  involved  in  such  a  transaction, 
it  is  often  extremely  difficult  to  apportion  to  each  his  precise  share 
of  guilty  intention  ;  and  if  the  onus  of  doing  this  with  accuracy 
were  cast  upon  the  law,  the  most  wicked  and  cunning  criminals 
would  frequently  escape  their  just  punishment. 

£  487.  Many  artificial  presumptions  have  from  time  to  time 
been  introduced  by  statute  into  our  criminal  code.  An  instance  is 
presented  in  the  well-known  but  long  since  repealed  statute  21 
Jac.  1,  c.  27  (.r),  by  which  it  was  enacted  that  any  woman  delivered 
of  a  bastard  child,  who  should  endeavour  to  conceal  its  birth,  should 
be  deemed  to  have  murdered  it,  unless  she  proved  it  to  have  been 
born  dead  (y).  So  the  Forgery  Act,  1861,  24  &  25  Viet.  c.  98,  s.  13, 

(0  Gibert,  Corp.  Jur.  Can.  Proleg.  Pars  (z)  See  Introd.  pt.  2,  §  46. 

Post.  tit.  7,  cap.  2,  §  2,  n.  20.  (y)  This  reproach  to  our  legislation  was 

(M)  §  435.  removed  by  43  Geo.  3,  c.  53,  s.  3. 
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renders  it  felony  for  any  person  to  purchase,  receive,  or  have  in  his 
custody  or  possession,  without  lawful  excuse, — the  proof  whereof 
shall  lie  on  the  party  accused, — any  forged  bank-note,  or  other 
forged  document  of  the  nature  therein  specified,  knowing  the  same 
to  be  forged.  And  by  "The  Foreign  Enlistment  Act,  1870"  (z), 
any  ship,  built  by  order  or  on  behalf  of  any  foreign  state  when  at  war 
with  a  friendly  state,  or  delivered  to,  or  to  the  order  of,  such  foreign 
state  or  of  any  person  who,  to  the  knowledge  of  the  person  building, 
is  an  agent  of  such  foreign  state,  or  which  is  paid  for  by  such 
foreign  state  or  such  agent,  and  is  employed  in  the  military  or 
naval  service  of  such  foreign  state,  shall,  until  the  contrary  is 
proved,  be  deemed  to  have  been  built  with  a  view  to  being  so 
employed ;  and  the  onus  of  proving  that  he  did  not  know  that  the 
ship  was  intended  to  be  so  employed,  is  cast  on  the  builder.  Similar 
enactments  are  to  be  found  in  the  Larceny  Act,  1861,  s.  58,  in  the 
Coinage  Act,  1861,  ss.  23  and  24,  and  in  the  Explosive  Substances 
Act,  1883,  s.  4. 

§  438.  Some  presumptions  of  the  criminal  law7  are  for  the  pro- 
tection of  accused  persons.  Thus,  an  infant  under  seven  years  of 
age  is  conclusively  presumed  incapable  of  committing  felony  (a)  ; 
between  the  ages  of  seven  and  fourteen  the  presumption  exists,  but 
may  be  rebutted  by  evidence  (b)  ;  and  a  boy  under  fourteen  is  con- 
clusively presumed  incapable  of  committing  a  rape  as  principal  in 
the  first  degree  (c). 

(t)  33  &  34  Viet.  c.  90,  s.  9.  (b)  Id.  ;  1  Hale,  P.  C.  26,  27. 

(a)  4  Blackst.  Com.  23  ;  1  Hale,  P,  C.  (c)  Id.  212  ;  and  1  Hale,  P.  C.  630. 

27,  28. 
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§  439.  The  rules  regulating  the  admissibility  of  evidence  are, 
in  general,  the  same  in  civil  as  in  criminal  proceedings  (d) ;  and 
although  presumptive  evidence  is  receivable  to  prove  almost  any 
fact  (e),  the  necessity  for  resorting  to  it  is  more  frequent  in  the 
latter  than  in  the  former.  The  most  heinous  oftences  are  usually 
committed  in  secret, — visible  proofs  of  works  of  darkness  must  not 
be  expected  ;  and  accordingly  direct  testimony  against  criminals  is 
rarely  attainable,  except  in  those  cases  where  one  of  several  delin- 
quents denounces  his  companions  at  the  bar  of  justice.  We  do  not 
mean  that,  for  want  of  legitimate  evidence,  the  law  condemns  and 
punishes  on  that  which  is  inferior  or  less  conclusive, — quite  the 
reverse.  A  chain  of  presumptive  evidence  often  affords  proof  quite 
as  convincing  as  the  testimony  of  eye-witnesses  (/) ;  and  as  in 
criminal  trials  the  interests  at  stake  are  greater,  and  the  conse- 
quences of  error  infinitely  more  serious,  a  higher  degree  of  assur- 
ance is  required  for  condemnatory  decision  than  hi  civil  proceedings, 


(d)  See  bk.  1,  pt.  1,  §  94.  There  is  a 
statutory  distinction  as  to  unstamped  docu- 
ments, which  by  the  Stamp  Act,  1891,  re- 
enacting  former  enactments  to  the  same 


effect,  are  admissible  in  criminal,  but  not 
in  civil  proceedings. 

(e)  Ch.  1,  §  294. 

(/)  Id.  §§  295,  297. 
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where  the  mere  preponderance  of  probability  is  sufficient  ground 
for  adjudication  (g). 

§  440.  While  all  attempts  to  reduce  the  credibility  of  evidence 
to  fixed  degrees  must  ever  be  deprecated  as  absurd  and  mischievous, 
the  experience  of  past  ages  would  indeed  be  thrown  away  if  it  did 
not  point  out  the  principal  quicksands  and  dangers  to  be  avoided, 
when  dealing  with  the  serious  question  of  the  guilt  or  innocence 
of  persons  charged  with  crime.  Numerous  rules  have  from  time 
to  time  been  suggested  for  the  guidance  of  tribunals  in  this  respect, 
among  which  the  following  are  the  soundest  in  principle,  and  most 
generally  recognised  in  practice  : — 

1.  The  onus- of  proving  everything  essential  to  the  establishment 
of  the  charge  against  the  accused,  lies  on  the  prosecutor  (li). 

2.  The  evidence  must  be  such  as  to  exclude,  to  a  moral  certainty, 
every  reasonable  doubt  of  the  guilt  of  the  accused  (?'). 

3.  In  matters  of  doubt  it  is  safer  to  acquit  than  to  condemn  ;  for 
it  is  better  that  several  guilty  persons  should  escape  than  that  one 
innocent  person  should  suffer  (7c). 

§  441.  The  above  hold  universally;  but  there  are  two  others 
peculiarly  applicable  when  the  proof  is  presumptive. 

I.  There  must  be  clear  and  unequivocal  proof  of  the  corpus 
delicti  (I).  Every  criminal  charge  involves  two  things  :  first,  that 
an  offence  has  been  committed  ;  and  secondly,  that  the  accused  is 
the  author,  or  one  of  the  authors  of  it.  "I  take  the  rule  to  be 
this,"  says  Lord  Stowell  in  his  judgment  in  Evans  v.  Evans  (m),— 
"  if  you  have  a  criminal  fact  ascertained,  you  may  then  take  pre- 
sumptive proof  to  show  who  did  it ;  to  fix  the  criminal,  having  then 
an  actual  corpus  delicti  .  .  .  ;  but  to  take  presumptions  in  order 
to  swell  an  equivocal  fact — a  fact  that  is  absolutely  ambiguous  in 
its  own  nature — into  a  criminal  fact,  is  a  mode  of  proceeding  of  a 
very  different  nature,  and  would,  I  take  it,  be  an  entire  misapplica- 
tion of  the  doctrine  of  presumptions."  Sir  Matthew  Hale,  also,  in 
his  Pleas  of  the  Crown  (n),  laid  down  the  two  following  rules,  which 
have  met  with  deserved  approbation  :  "I  would  never  convict  any 

(y)  Bk.  1,  pt.  1,  §  95.  35, 105  ;  Burnett's  Crini.  Law  of  Scotland, 

(A)  Supra,  §  2,  sub-sect.  3,  §  346.  529  ;  D'Aguesseau  ((Euvres),  torn.  4,  pp. 

(i)  Bk.  1,  pt.  1,  §95.  422-423,  456.  "Diligenter  eavemlum 

(k)  lutrod.  pt.  2,  §  49,  and  bk.  1,  pt.  1,  judici,  lie  supplicium  pnecipitet,  antequam 

§  95.  de  crimine  constiteril."  Matth.  de  Crim. 

(1)  R.  v.  Burdeit,  4  B.  &  A.  95,  123,  and  ad  Dig.  lib.  48,  tit.  16,  c.  1,  n.  2. 

162  ;  22  R,  R.  539  ;  Wills,  Circ.  Evid.  156,  (m)  1  Hagg.  C.  B.  35,  105. 

3rd  Ed.  ;  Evans  v.  Evans,  1  Hngg.  C.  R.  (n)  2  Hale,  P.  C.  290. 
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person  for  stealing  the  goods  eujusdam  ignoti,  merely  because  he 
would  not  give  an  account  how  he  came  by  them,  unless  there 
were  due  proof  made  that  a  felony  was  committed  of  these  goods. 
I  would  never  convict  any  person  of  murder  or  manslaughter  unless 
the  fact  were  proved  to  be  done,  or  at  least  the  body  found  dead  "  (o). 
And  in  Starkie  on  Evidence  (p)  it  is  stated  to  be  "  an  established 
rule,  upon  charges  of  homicide,  that  the  accused  shall  not  be  con- 
victed unless  the  death  be  first  distinctly  proved,  either  by  direct 
evidence  of  the  fact,  or  by  inspection  of  the  body."  Such  is  the 
language  of  these  eminent  authorities.  But  the  general  principles 
they  lay  down  must  be  taken  with  considerable  limitation  ;  and  in 
order  to  treat  the  subject  with  accuracy,  it  is  to  be  remarked  that 
in  some  offences  the  evidence  establishing  the  existence  of  the  crime 
also  indicates  the  criminal,  while  in  others  the  traces  or  effects  of 
the  crime  are  visible,  leaving  its  author  undetermined, — the  former 
being  denominated  by  foreign  jurists  "  delicta  facti  transeuntis," 
and  the  latter  "  delicta  facti  permanentis  "  (</).  Under  the  former 
• — i.e.,  delicta  facti  transeuntis — are  ranged  those  offences  the 
essence  of  which  consists  in  intention,  such  as  various  forms  of 
treason,  conspiracy,  criminal  language,  &c. ;  all  which,  being  of  an 
exclusively  psychological  nature,  must  necessarily  be  established 
by  presumptive  evidence  (r) ,  unless  the  guilty  party  chooses  to  make 
a  plenary  confession  (s). 

$  442.  In  the  other  sort  of  cases — delicta  facti  permanentis ;  or 
as  they  have  been  sometimes  termed,  delicta  cum  effectu  per- 
manente  (t) — the  proof  of  the  crime  is  separable  from  that  of  the 
criminal.  Thus  the  finding  a  dead  body,  or  a  house  in  ashes,  may 
indicate  a  crime,  but  does  not  necessarily  afford  any  clue  to  the 
perpetrator.  And  here,  again,  a  distinction  must  be  drawn  relative 
to  the  effect  of  presumptive  evidence.  The  corpus  delicti,  in  cases 
such  as  we  are  now  considering,  is  made  up  of  two  things ;  first, 
certain  facts  forming  its  basis ;  and  secondly,  the  existence  of 
criminal  agency  as  the  cause  of  them  (u).  It  is  with  respect  to  the 

(o)  The  coincidence   between  this  and  Case  of  Capt.  Green  and  his  Crew,  14  How. 

the  following  is  observable. — "  De  corpore  St.  Tr.  1230. 

interfecti  necesse  est,   ut  constet  ...  Si  (r)  3  Beiith.  Jud.  Ev.  5  ;  E.  v.  Burdett, 
<juis   fassus   se  fureni,  confessio  lisec  non  4  B.  &  A.  95,    122  ;  Bonnier,  Traite  des 
obest.  nisi  constet  etiam  in  specie  de  rebus  Preuves,  §  56  ;  see  Introd.  pt.  1,  §  12. 
furto    subtractis."      Matthseus,    de   Prob.  (s)  Infra,  eh.    7.     As  to  effect  of  con- 
cap.  1,  u.  4.  fessions  of  adultery  in  matrimonial  causes, 

0>l  1  Stark.  Ev.  575,  3rd  Ed.  ;  Id.  862,  see  §  567,  post. 

4th  Ed.  (ft  14  How.  St.  Tr.  1230. 

(q)  Bonnier,  Traite  des  Preuves,  §  56;  («)  "Constare     (crimen)    non    dicitnr 

B.E.  24 
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former  of  these  that  the  general  principles  of  Lord  Stowell  and  Sir 
Matthew  Hale  especially  apply,  the  established  rule  being  that  the 
facts  which  form  the  basis  of  the  corpus  delicti  ought  to  be  proved, 
either  by  direct  testimony  or  by  presumptive  evidence  of  the  most 
cogent  and  irresistible  kind,  or  by  a  clear  and  unsuspected  confession 
of  the  party  (x).  This  is  particularly  necessary  in  cases  of  murder, 
where  the  maxim  laid  down  by  Sir  Matthew  Hale  seems  to  have 
been  generally  followed  ;  namely,  that  the  fact  of  death  should  be 
shown,  either  by  witnesses  who  were  present  when  the  murderous 
act  was  done,  or  by  proof  of  the  dead  body,  or  some  portion  of  tht 
dead  body,  having  been  found  (//)  ;  and  where  the  body  is  in  a  stat 
of  decomposition,  or  is  reduced  to  a  skeleton,  or  is,  for  any  other 
reason,  in  such  a  state  as  to  render  identification  by  inspection 
impossible,  it  should  be  identified  by  dress  or  circumstances  (,?),- 
"  Liquere  debet  hominem  esse  interemptum  "  (a). 


§  443.  This  rule  rests  on  principles  which  have  their  foundatior 
in  the  deepest  equity  and  soundest  policy.     In  the  first  place,  wher 
the   crime  is  separable  from  the  person  of    the  criminal,  man] 
sources  of  error  are  introduced  which  do  not  exist  in  the  opposit 
case.     1.  A  given  event,  the  origin  of  which  is  unascertained, 
be  the  result  of  almost  innumerable  causes,  having  their  soirn 
either  in  accident  or  the  agency  of  other  persons.     2.  The  danger 
of  rashly  inferring  the  guilt  of  a  suspected  person  from  inconclusive 
circumstances  may  be  aggravated  by  his  own  imprudence,  or  ever 
by  his  criminal  agency  in  other   matters.     3.  In   witnesses   anc 
tribunals  the  love  of  the  marvellous  and  the  desire  to  detect  gm 


simul  atque  de  facto  constiterit  :  etiam  de 
dolo  et  causa  facti  liquere  debet."  M  tilth. 
de  Crim.  ad  Dig.  lib.  48,  tit,  16,  c;ip.  1, 
n.  2.  See  also  Bonnier,  Traite  des  Preuves, 
§56. 

(x)  See  infra,  ch.  7. 

(y)  The  practice  of  simulating  death  to 
attain  particular  objects  is  common  in  the 
East.  See  Family  Library :  Sketches  of 
Imposture,  Deception,  and  Credulity,  ch. 
9,  p.  139.  "When  some  officers  in  India 
were  breakfasting  in  the  commander's  tent, 
the  body  of  a  native  said  to  have  been  mur- 
dered by  the  Sepoys,  was  brought  in  and 
laid  down.  The  crime  could  not  be 
brought  home  to  any  one  of  them,  yet 
there  was  the  body.  A  suspicion,  how- 
ever, crossed  the  adjutant's  mind  ;  and 
having  the  kettle  in  his  hand,  a  thought 
struck  him  that  he  would  pour  a  little 


boiling  water  on  the  body.      He  did  s<>,  or 
which  the  murdered  remains  started  uj 
and  scampered  off. "     No  authority  is  cite 

(z)  In  H.  v.  Clcu-es,  4  C.  &   P.  221,  the 
skeleton  of  a  man  was,   after  a  lapse  of 
twenty-three  years,  identified  by  his  widow, 
from  some  peculiarity  about  the  teeth.     A 
carpenter's  rule  and  a  pair  of  shoes  found 
with   his  remains    were    also    identified. 
When  a  skeleton  is  found,  it  frequently 
becomes  of  the  utmost  importance  to  u 
mine  whether  it  is  that  of  a  male  or  female, 
of  a  young  or  old  person.     For  full  infoi 
tion  on  this  subject  the  reader  isi< 
Beck's  Med.  Jurisp.  p.  539  et  scq.,  7th  K<1., 
where  several  cases  illustrative  of  tli 
sity  of  attending  to  it  are  given. 

(re)  D'Aguesseau   (lEuvres),    to:u.  4,   p. 
456. 
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crimes  committed  in  secret.  4.  The  facility  afforded  by  the  pre- 
ceding causes  to  false  accusations  against  persons  who  are  disliked. 
In  the  second  place,  the  conviction  of  a  man  for  an  imaginary 
offence  is  a  scandal  to  the  administration  of  justice,  and  is  also  an 
injury  to  society  infinitely  greater  than  an  erroneous  conviction  for 
an  offence  really  committed  (b). 

§  444.  The  sound  policy  of  this  rule  is  fearfully  established  by 
some  old  cases.  A  very  celebrated  one,  related  by  Sir  "William  Coke, 
has  been  already  given  under  the  head  of  presumptions  made  in 
disfavour  of  the  spoliator  (c).  Sir  Matthew  Hale  also  mentions  an 
instance  where  a  man  was  missing  for  a  considerable  time,  and  there 
was  strong  ground  for  presuming  that  another  had  murdered  him, 
and  consumed  the  body  to  ashes  in  an  oven.  The  supposed  mur- 
derer was  convicted  and  executed  ;  after  which  the  other  ^nian 
returned  from  sea,  where  he  had  been  sent  against  his  will  by  the 
accused,  who,  though  innocent  of  murder,  was  not  entirely  blame- 
less (t.T).  There  is  also  the  case  of  a  man  named  John  Miles,  who 
was  executed  for  the  murder  of  his  friend,  William  Eidley,  with 
whom  he  had  been  last  seen  drinking,  and  whose  body  was  not 
found  until  after  the  execution  of  Miles.  The  deceased  had,  while 
in  a  state  of  intoxication,  fallen  into  a  deep  privy,  where  no  one 
thought  of  looking  for  him  (e).  This  rule  is  said  to  have  been  car- 
ried so  far  that  where  the  mother  and  reputed  father  of  a  bastard 
child  were  observed  to  strip  and  throw  it  into  the  dock  of  a  seaport 
town,  after  which  the  body  of  the  infant  was  never  seen,  Gould,  J., 
who  tried  the  father  and  mother  for  the  murder,  advised  an  acquittal, 
on  the  ground  that,  as  the  tide  of  the  sea  flowed  and  reflowed  into 
and  out  of  the  dock,  it  might  possibly  have  carried  out  the  lii-iny 
infant  (/). 

§  445.  Where,  however,  the  fact  of  the  murder  is  proved  by  eye- 
witnesses, the  inspection  of  the  dead  body  may  be  dispensed  with, 
as  is  well  illustrated  by  E.  v.  Hindmarsh  (>/).  There  the  prisoner, 
a  seaman,  was  charged  with  the  murder  of  his  captain.  The  first 
count  of  the  indictment  alleged  the  murder  to  have  been  committed 
by  blows  with  a  large  piece  of  wood,  and  the  second  by  throwing 
the  deceased  into  the  sea.  It  appeared  in  evidence  that  while  the 

(6)  See  Introd.  pt.  2,   §  49,  and  u.  (q)  Pin,  5  Causes  Celebres,  449,  Ed.  Richer, 

there.  Arnst.  1773. 

(c)  Supra,  §  2,  sub-sect.  8,  §  415.  (/)  Per    Garrow,    aryuendo    in    It.    v. 

Hale,  P.  C.  290.  Hindmarsh,  2  Leach,  C.  L.  569,  571. 

(c)  Theory  of  Presumptive  Proof,   Ap-          (g)  2  Leach,  C.  L.  569. 
pen  J.  case  5.     See  also  the  case  of  Antoine 

24—2 
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ship  was  lying  off  the  coast  of  Africa,  with  other  vessels  near,  the 
prisoner  was  seen  one  night  to  take  the  captain  up  and  throw  him 
into  the  sea,  after  which  he  was  never  heard  of ;  while  near  the 
place  on  the  deck  where  the  captain  was  seen,  was  found  a  billet  of 
wood,  and  the  deck  and  part  of  the  prisoner's  dress  were  stained 
with  blood.  On  this  it  was  objected  by  the  prisoner's  counsel  that 
the  corpus  delicti  was  not  proved,  as  the  captain  might  have  been 
taken  up  by  some  of  the  neighbouring  vessels,  citing  Sir  Matthew 
Hale  and  the  case  before  Gould,  J.  The  court,  consisting  of  the 
judge  of  the  Admiralty,  Ashhurst,  J.,  Hotham,  B.,  and  several 
doctors  of  the  civil  law,  admitted  the  general  rule  of  law ;  but 
Ashhurst,  J.,  who  tried  the  case,  left  it  to  the  jury  upon  the  evidence 
to  say  whether  the  deceased  was  not  killed  before  his  body  was  cast 
into  the  sea ;  and  the  jury  having  found  in  the  affirmative,  the 
prisoner  was  convicted,  and  the  conviction  was  afterwards  held  good 
by  all  the  judges. 

§  446.  Whether  it  is  competent,  even  in  extreme  cases,  to  prove 
the  basis  of  the  corpus  delicti  by  presumptive  evidence,  has  been 
questioned.  But  it  seems  a  startling  thing  to  proclaim  to  every 
murderer  that,  in  order  to  secure  immunity  to  himself,  he  has 
nothing  to  do  but  consume  or  decompose  the  body  by  fire  or  lime, 
or  to  sink  it  in  an  unfathomable  part  of  the  sea  (h).  Unsuccessful 
attempts  of  this  kind  are  known  to  have  been  made  (i),  and  successful 
ones  may  have  remained  undiscovered. 

§  447.  The  basis  of  a  corpus  delicti  once  established,  presumptive 
evidence  is  receivable  to  complete  the  proof  of  it ;  as  for  instance 
to  fix  the  place  of  the  commission  of  the  offence  (/<;), — the  locus 
delicti  (I)  ;  and  even  to  show  the  presence  of  crime  by  negativing 

(h)  3   Benth.  Jud.   Ev.   234  ;   Bonnier,  (i)  In  R.  v.  Cook,  Leicester  Sum.  Ass. 

Traite  des  Preuves,  §  56.     We  believe  that  1834,  Wills,  Circ.   Ev.   165,  3rd  Ed.,  the 

Rolfe,  B.,  once  directed  a  grand  jury  that  prisoner   was   tried   for  the  murder  of  a 

the   rule  excluding  presumptive  evidence  creditor  who  had  called  to  obtain  payment 

of  the  basis  of   the  corpus  delicti  is  not  of  a  debt,  and  whose  body  he  had  cut  into 

universal.       On    this    subject   Chancellor  pieces   and    attempted   to   dispose   of   l>y 

d'Aguesseau   expresses  himself  as  follows  :  burning.     The  effluvium  and  other  cimim- 

"  A   Dieu   ne  plaise   que  le  public  puis  stances,  however,  alarmed  the  neighbours  i 

jamais  nous  reprocher  que  nous  donnous  and  a  portion  of  the  body  remaining  un- 

aux  criminelsune  esperance  d'impunite,  en  consumed,  the  prisoner  was  convicted  and 

reconnaissaut  qu'il   est   impossible  de  les  executed.     A  similar  attempt  was  made  by 

condamner,  lorsque  lour  cruelle  industrie  the   accused    in     The    Commonwealth    v. 

aura  e"te  assez  heureuse  pour  derober  aux  Webster,  Burr.  Circ.  Evid.  682. 

yeux  de  la  Justice,  les  miserables  restes  de  (k)  R.  v.  Burdelt,  4  B.  &  A.  95. 

celui  qu'ils  ont  immole  a  leur  vengeance."  (1)  Dicks.  Ev.  in  Scotl.  43. 
D'Aguesseau,  Ler  Plaidoyer  dans  la  cause 
du  Sieur  de  la  Pivadiere,  &c. 
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the  hypotheses,  that  the  facts  proved  were  the  result  of  natural 
causes,  or  irresponsible  agency.  For  this  purpose  all  the  circum- 
stances of  the  case,  and  every  part  of  the  conduct  of  the  accused, 
may  be  taken  into  consideration  (m).  On  finding  a  dead  body,  for 
instance,  it  should  be  considered  whether  death  may  not  have 
been  caused  by  lightning,  cold,  noxious  exhalations,  kc.,  or  have  been 
the  result  of  suicide.  On  this  latter  subject  the  following  excellent 
directions,  given  by  Dr.  Beck  to  the  members  of  his  own  profession, 
may  not  inaptly  be  inserted  here  (»)  :  "  Besides  noticing  the  surface 
of  the  body,  and  ascertaining  whether  ecchymosis  or  suggillation  be 
present,  we  should  pay  great  attention  to  the  following  circum- 
stances,— the  situation  in  which  the  wounded  body  is  found,  the 
position  of  its  members  and  the  state  of  its  dress,  the  expression  of 
countenance,  the  marks  of  violence,  if  any  be  present  on  the  body, 
the  redness  or  suffusion  of  the  face.  The  last  is  important,  as  it 
may  indicate  violence  in  order  to  stop  the  cries  of  the  individual. 
The  quantity  of  blood  on  the  ground,  or  on  the  clothes,  should  be 
noticed,  and,  in  particular,  the  probable  weapon  used,  the  nature  of 
the  wound  and  its  depth  and  direction.  In  a  case  of  supposed 
suicide  by  means  of  a  knife  or  pistol,  the  course  of  the  wound  should 
be  examined,  whether  it  be  upwards  or  downwards,  and  the  length 
of  the  arm  should  be  compared  with  the  direction  of  the  injury. 
Ascertain  whether  the  right  or  left  arm  has  been  used ;  and  as  the 
former  is  most  commonly  employed,  the  direction  should  correspond 
with  it,  and  be  from  right  to  left."  It  is  of  the  utmost  importance 
to  examine  minutely  for  the  traces  of  another  person  at  the  scene  of 
death ;  for  it  is  by  no  means  an  uncommon  practice  with  murderers 
so  to  dispose  of  the  bodies  of  their  victims  as  to  lead  to  the  sup- 
position of  suicide  or  death  from  natural  causes  (o),  while,  on  the 
other  hand,  persons  about  to  commit  suicide,  but  anxious  to  preserve 
their  reputation  after  death,  or  their  property  from  forfeiture,  or 
both,  have  not  unfrequently  endeavoured,  by  special  preparations, 
to  avert  suspicion  of  the  mode  by  which  they  came  by  their  end  (_/>). 

(IK)  So  laid  down  by  Buller,  J.,  in  the  Ass.  1847,  MS.  ;  by  Lord  Campbell,  in  K. 

celebrated  case  of  Captain  John  Donellan,  v.  Palmer,  Cent.  C'r.  Ct.,  May,  1856  ;  and 

who  was  convicted  and  executed  for  the  by  Pollock,   C.    B.,  in   R.   v.   Srndhurst, 

murder  by  poison  of   his  brother-in-law,  Cent.  Cr.  Ct.,  August,  1859.     See  also  R. 

Sir  Theodosius    Boughton    (Warwick  Sp.  v.  Eldridyc,  R.  &  R.  440,  and  S.  v.  White, 

Ass.  1781,  Report  by  Gurney)  ;  by  Parke,  Id.  508. 

B.,  in  R.  v.  Taicell,  who  was  convicted  of  (n)  Beck's  Med.  Jurisp.  583,   7th  Ed., 

murder  by  poison  at  the  Aylesbury  Spring  where   several   very  instructive  cases  are 

Assizes  of  1845  (Wills,  Circ.  Ev.  188,  3rd  collected. 

K.I.    :   by  Abbott,  J.,  in  R.   v.   Donna.ll,  (o)  Stark.  Ev.  857,  4th  Ed. 

Launee-ston  Sp.    Ass.   1817  (Id.  187)  ;  by  (p)  Id.  863,  4th  Ed. 
e,  C.  J.,  in  Ji.  v.  Hatticld,  SUIT.  Sp. 
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And  instances  have  occurred  where,  after  death  from  natural  causes, 
injuries  have  been  done  to  a  corpse  with  a  view  of  raising  a  sus- 
picion of  murder  against  an  innocent  person  (q).  The  following 
case  strongly  illustrates  the  difficulties  which  sometimes  attend 
investigations  of  this  nature.  A  man,  on  detecting  his  wife  in  the 
act  of  adultery,  fell  into  a  state  of  distraction,  and  having  dashed 
his  head  several  times  against  a  wall,  struck  himself  violently  and 
repeatedly  on  the  forehead  with  a  cleaver,  until  he  fell  dead  from  a 
great  number  of  wounds.  All  this  was  done  in  the  presence  of 
several  witnesses ;  but  suppose  it  had  been  otherwise,  and  that  the 
dead  body  had  been  found  with  these  marks  of  violence  upon  it, 
murder  would  have  been  at  least  suspected  (r) .  And  even  where 
there  is  the  clearest  proof  of  the  infliction  of  wounds,  death  may 
have  been  caused  by  previous  disease,  or  by  violence  from  some 
other  source.  Cases  illustrative  of  the  former  hypothesis  are  pretty 
numerous  (s)  ;  and  the  two  following  show  the  necessity  of  not  over- 
looking the  latter.  At  an  inn  in  France,  a  quarrel  arose  among  some 
drovers,  during  which  one  of  them  was  wounded  with  a  knife  on  the 
face,  hand,  and  upper  part  of  the  thorax  near  the  right  clavicle. 
The  injuries  were  examined,  and  found  to  be  superficial  and  slight. 
They  were  washed,  and  an  hour  afterwards  the  wounded  man 
departed  for  his  home ;  but  the  next  morning  he  was  found  dead 
bathed  in  blood.  Dissection  was  made,  and  the  left  lung  and 
pulmonary  artery  were  found  cut.  The  surgeons  deposed  that  this 
injury  was  the  cause  of  death,  and  that  it  must  have  been  inflicted 
after  the  superficial  wound  on  the  thorax,  which  was  not  bloody,  but 
surrounded  by  ecchymosis.  Such  proved  to  be  the  fact, — on  his  way 
home  he  had  been  robbed  and  murdered  (0.  In  another  case,  a  girl 
expired  in  convulsions  while  her  father  was  in  the  act  of  chastising 
her  for  a  theft;  and  she  was  believed,  both  by  himself  and  the 
bystanders,  to  have  died  of  the  beating.  But  although  there  were 
marks  of  a  large  number  of  pretty  severe  stripes  on  the  body,  they 
did  not  appear  to  the  medical  man  who  saw  it  to  be  quite  sufficient  to 
cause  death  ;  and  he  therefore  made  a  post-mortem  examination, 
from  which  and  other  circumstances  it  was  discovered  that  the  girl 
on  finding  her  crime  detected  had  taken  poison  through  fear  of  her 
father's  anger  (u). 

And,  lastly,  a  source  of  mischief  is  found  in  the  destruction  or 
fabrication  of  indicia,  through  the  conduct  of  persons  brought  in 


(q)  See  one  of  these,  l>k.  2,  pt.  2,  §  206.       Jurisp.  cli.  15,  7th  Ed.,  ami  Taylor's  MM!. 
(r)  Beck's  Meil.  Jurisp.  562,  7th  Ed.  Jurisp.  ch.  29,  7th  I'M. 

(s)  Several  will  be  (bund  in  Beck's  Med.  (t)  Beck's  Mod.  Jurisp.  588,  7th  Ed. 

(?0  Id.  766,  7th  Ed. 
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contact,  by  duty  or  otherwise,  with  the  bodies  of  individuals  who  have 
let  with  a  violent  death.  A  good  illustration  of  this  is  afforded  by  a 
ise  which  once  occurred  in  France.  A  young  man  was  found  dead 
his  bed,  with  three  wounds  on  the  front  of  his  neck.  The  physician 
rho  was  first  called  to  see  him  had,  unknowingly,  stepped  on  the 

)lood  with  which  the  floor  was  covered,  and  had  then  walked  into  an 
Ijoining  room,  passing  and  repassing  several  times,  and  thus  left 
number  of  bloody  footprints  on  the  floor.  The  consequence  was 

that  suspicion  was  raised  against  a  party  who  narrowly  escaped  being 
t  to  take  his  trial  for  murder  (./•). 

§  448.  It  is  in  cases  of  supposed  poisoning  that  the  nicest  ques- 
tions arise  relative  to  the  proof  of  a  corpus  delicti.  The  evidences 
of  poisoning  are  either  physical  or  moral.  Under  the  former  are 
included  the  symptoms  during  life,  the  appearance  of  the  body  after 
death,  or  on  dissection,  and  the  presence  of  poison,  ascertained  by 
the  application  of  chemical  agents  used  for  its  detection.  Among 
the  moral  evidences  are  peculiar  facilities  for  committing  the  crime, 
the  purchasing  or  preparing  poisonous  ingredients,  attempts  to  stifle 
inquiry,  spreading  false  rumours  as  to  the  cause  of  death,  abortive 
endeavours  to  cast  suspicion  on  others,  &c.  (y).  The  existence  of 
disease  (and  poison  is  not  unfrequently  administered  to  persons 
labouring  under  it)  will  often  explain  the  symptoms  during  life,  and, 
in  some  cases,  the  appearances  after  death,  which  latter  may  like- 
wise be  the  result  of  putrefaction  ;  so  that,  in  order  to  obtain  clear 
proof  of  a  corpus  delicti,  tribunals  willingly  avail  themselves  of  the 
scientific  tests  which  chemistry  lends  to  justice  for  the  detection  of 
crime  (z).  The  value  of  these  tests  has,  however,  been  much  over- 
rated. An  infallibility  has  been  attributed  to  them  which  they  most 
certainly  do  not  possess ;  and  a  notion  seems  to  have  got  abroad 
that  in  cases  of  poisoning,  the  corpus  delicti  must  be  established  by 
those  tests  alone,  to  the  exclusion  of  all  considerations  of  the 
physical  and  moral  circumstances  of  the  case, — a  doctrine  which  is 
both  contrary  to  law  (a),  and  an  outrage  on  common-sense.  The 
science  of  toxicology  is  not  by  any  means  in  a  perfect  state,  par- 
ticularly as  regards  the  vegetable  poisons  (b) ;  although  the  tests  for 
one  of  the  worst  of  them  (hydrocyanic,  or  prussic  acid),  and  for  the 
mineral  poison  most  commonly  used  for  criminal  purposes  (arsenic), 

(x)  Tayl.  Meil.  Jurisp.  274,  7tli  Ed.  posious  are  given  with  great  minuteness  in 

(y)  "  Venenum  arguis  :  ubi  emi .'  a  quo?  Beck's  Med.  Jurisp.    See  also  Taylor's  Jled. 

quanti?   per  quern   dedi  ?  quo   conscio?"  Jurisp. 

Quintiliaii,  Just.  Orat.  lib.  5,  c.   7,  vers.  (a)  See  supra,  §  447. 

fin.  (b)  Beck's  Med.  Juris]..  754,  7th  Ed. 
(:)  The    tests    of  a    large     number   of 
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are  among  the  most  complete.  It  is  always  advisable  to  employ  as 
many  tests  as  the  quantity  of  suspected  matter  will  admit ;  for  in  the 
case  of  each  individual  test  there  may,  by  possibility,  be  other  sub- 
stances in  nature  which  would  produce  the  appearances  supposed  to 
be  peculiar  to  the  particular  poison  ;  and  the  danger  always  exists, 
more  or  less,  of  forming  the  substance  the  existence  of  which  is 
suspected,  by  means  of  the  chemical  agents  used  for  its  detection. 
But  when  several  tests,  based  on  principles  totally  distinct,  are 
applied  to  different  portions  of  a  suspected  substance,  and  each  gives 
the  characteristic  results  of  a  known  poison,  the  chances  of  error 
are  indefinitely  removed ;  and  the  proof  of  the  existence  of  that 
poison  in  that  substance,  especially  if  there  are  corroborative  moral 
circumstances,  comes  short  only  of  positive  demonstration. 

§  449.  In  dealing  with  cases  of  suspected  poisoning  it  must  be 
remembered  that  even  when  poison  is  actually  obtained  from  the 
dead  body,  it  may  not  only  have  been  taken  by  accident,  or  medici- 
nally, or  as  in  the  case  of  arsenic,  for  the  purpose  of  clearing  the 
complexion,  or  with  the  view  of  committing  suicide ;  but  that 
instances  have  occurred  where,  after  death  from  natural  causes,  a 
poisonous  substance  has  been  introduced  into  the  corpse  (c),  or  into 
matter  vomited,  or  discharged  from  the  bowels  (d),  with  the  view  of 
raising  a  suspicion  of  murder.  This  may,  however,  be  detected  by 
a  careful  post-mortem  examination  (<?),  and  attention  to  the  moral 
circumstances  of  the  case. 

§  450.  Whatever  may  be  the  admissibility  or  effect  of  presump- 
tive evidence  to  prove  the  corpus  delicti,  it  is  always  admissible, 
and  it  is  often,  especially  when  amounting  to  evidentia  rei,  most 
powerful  to  disprove  it.  Thus  the  probability  of  the  statements  of 
witnesses  may  be  tested,  by  comparing  their  story  with  the  sur- 
rounding circumstances ;  and  in  practice  false  testimony  is  often 
encountered  and  overthrown  in  this  way.  Sir  Matthew  Hale  relates 
an  extraordinary  trial  for  rape;  which  took  place  before  him  in 
Sussex  ;  where  the  party  indicted  was  an  ancient  wealthy  man, 
turned  of  sixt}%  and  the  charge  was  fully  sworn  against  him  by 
a  young  girl  of  fourteen,  with  the  concurrent  testimony  of  her 
mother  and  father  and  some  other  relations ;  and  where  the  accused 
defended  himself  successfully,  by  showing  that  he  had  for  niimv 
years  been  afflicted  with  a  rupture  so  great  as  to  render  sexual 

(c)  Beck's  Med.  Jump.  770,  7th  Ed.  recent  inflammation  in  the  upper  intestines. 

(d)  Taylor's  Med.  Jurisp.  16,  4th  Ed.  cannot,  it  is  said,  be  imitated  by  poison 
(c)  Some  consequences  of  poisoning  dur-       injected  after  death.     Beck's  .Med.  .Inrisp. 

ing  life,  such,  for  instance,  as  the  traces  of       770,  7th  Ed. 
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intercourse  impossible  (/)•  In  another  case,  the  prosecutrix  of  an 
indictment  against  a  man  for  administering  arsenic  to  her  to 
procure  abortion  deposed  that  he  had  sent  her  a  present  of  tarts,  of 
which  she  partook,  and  that  shortly  afterwards  she  was  seized  with 
symptoms  of  poisoning.  Amongst  other  inconsistencies  she  stated 
that  she  had  felt  a  coppery  taste  in  the  act  of  eating,  which  it  was 
proved  that  arsenic  does  not  possess;  and  from  the  quantity  of 
arsenic  in  the  tarts  which  remained  untouched,  she  could  not  have 
taken  above  two  grains ;  while  after  repeated  vomitings,  the  alleged 
matter  subsequently  preserved  contained  nearly  fifteen  grains, 
though  the  matter  first  vomited  contained  only  one  grain.  The 
prisoner  was  acquitted  ;  and  the  prosecutrix  afterwards  confessed 
that  she  had  preferred  the  charge  from  jealousy  (//). 

§  451.  II.  The  hypothesis  of  delinquency  should  be  consistent  with 
ALL  the  facts  proved  (h).  The  chief  danger  to  be  avoided  when  dealing 
with  presumptive  evidence  arises  from  a  proneness  natural  to  man, 
to  jump  to  conclusions  from  certain  facts,  without  duly  adverting  to 
others  which  are  inconsistent  with  the  hypothesis  which  those  facts 
seem  to  indicate  (i).  "  The  human  mind,"  says  Lord  Bacon  (A-), 
"  has  this  property,  that  it  readily  supposes  a  greater  order  and 
conformity  in  things  than  it  finds ;  and  although  many  things  in 
nature  are  singular  and  entirely  dissimilar,  yet  the  mind  is  still 
imagining  parallels,  correspondences,  and  relations  between  them 
which  have  no  existence."  This  natural  propensity  cannot  be  too 
closely  watched.  If,  as  was  said  by  some  one,  a  certain  number  of 
pieces  of  wood  will  build  a  house,  with  the  exception  of  one  cross- 
beam, it  is  the  natural  tendency  of  the  mind  to  reject  that  beam. 
It  should  never  be  forgotten,  as  observed  by  an  able  writer  on  the 
law  of  evidence,  that  all  facts  and  circumstances  which  have  really 
happened,  were  perfectly  consistent  with  each  other,  for  they  did 
actually  so  consist  (/),  an  inevitable  consequence  of  which  is,  that 
if  any  of  the  circumstances  established  in  evidence  is  absolutely 
inconsistent  with  the  hypothesis  of  the  guilt  of  the  accused, 
that  hypothesis  cannot  be  true.  Take  the  case,  put  in  a  former 
section  (//i),  of  a  man  being  indicted  for  stealing  a  piece  of  timber, 

(/)  1  Hale,  P.  C.  635.     See  l>k.  2,  pt.  2,  (t)  Supra,  ch.  1,  §  298. 

§  201.  (k)  Bacon's  Xovum  Organum,  Aphorism 

(g)  £.  v.  Whallcy,  York  Sp.  Ass.  1829,  45.      See  also    Bacon's   Advancement   of 

Wills,  Circ.  Ev.  122,  3rd  Ed.     See  further  Learning,  bk.  2. 

on  this  subject  the  elaborate  judgment  of  (I)  1  Stark.   Ev.  560,  3rd  Ed.  ;  Id.  842, 

Lord  Stowell  in  Ei-ans  v.  Evans,  1  Hagg.  4th  Ed. 

C^R.  105.  (ia)  Supra,  §  1.  sub-sect.  3,  §  332. 

(h)  1  Stark.  Ev   561,  573,  3rd  Ed.  ;  /-/. 
842,  859,  4th  Ed. 
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and  a  large  body  of  circumstantial  evidence  being  adduced  to  show 
that  it  was  carried  off  by  one  person,  and  that  person  the  prisoner. 
Now,  suppose  it  were  to  transpire  in  the  course  of  the  trial  that  the 
article  stolen  was  so  heavy  that  twenty  men  could  not  move  it,  here 
would  be  a  fact  absolutely  inconsistent  with  the  hypothesis  of  guilt, 
and  clearly  indicating  mistake  or  mendacity  somewhere.  And  not 
only  may  the  hypothesis  of  guilt  be  overturned  by  facts  absolutely 
falsifying  it,  but  due  attention  should  be  paid  to  all  contrary 
hypotheses  and  affirmative  circumstances. 
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§  452.  We  now  proceed  to  examine  more  in  detail  the  principal 
forms  of  inculpatory  presumptive  evidence  in  criminal  cases.  They 
are  reducible  to  these  general  heads  (71)  :— 

First,  Eeal  evidence,  or  evidence  from  things. 

Secondly,  Evidence  derived  from  the  antecedent  conduct  or  posi- 
tion of  the  accused.  Under  this  head  come  motives  to  commit  the 
offence,  means  and  opportunities  of  committing  it,  preparations  for 
the  commission  of,  and  previous  attempts  to  commit  it,  declarations 
of  intention,  and  threats  to  commit  it. 

Thirdly,  Evidence  derived  from  the  subsequent  conduct  of  the 
accused.  To  this  class  belong  sudden  change  of  life  or  circum- 


(n)  The  author  deems  it  common  justice 
to  acknowledge  the  large  use  he  has  made 
throughout  this  sub-section  of  the  5th  Hook 
of  tttentham's  Treatise  on  Judicial  Evi- 
dence, where  he  treats  of  circumstantial 
evidence.  In  that  part  of  his  work,  we 


have  the  full  benefit  of  the  strong  sense 
and  observant  mind  of  the  writer,  rom- 
paratively  free  from  the  peculiar  notions 
and  erroneous  views  which  pervade  and 
disfigure  so  much  of  the  rest. 
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stances,  silence  when  accused,  false  or  evasive  statements  made  by 
the  accused,  suppression  or  eloignment  of  evidence,  forgery  of 
exculpatory  evidence,  evasion  of  justice,  by  flight  or  otherwise, 
tampering  with  officers  of  justice,  and  fear,  indicated  by  passive 
deportment  or  a  desire  for  secrecy. 

Fourthly,  Confessorial  evidence. 

Each  of  these  has  of  course  its  peculiar  probative  force  and 
infirmative  hypotheses.  The  subject  of  real  evidence  has  been 
treated  in  a  former  part  of  this  work  (o) :  the  suppression  and 
eloignment  of  evidence  and  the  forgery  of  exculpatory  evidence 
have  been  mentioned  under  the  head  of  presumptions  in  disfavour 
of  a  spoliator  ( p) ;  while  silence  under  accusation,  and  false  or 
evasive  statements,  as  likewise  confessorial  evidence,  will  be 
reserved  for  the  title  of  self-regarding  evidence  (5),  to  which 
they  most  properly  belong.  The  others  will  now  be  treated  in 
their  order. 

S  453.  I.  MOTIVES  TO  COMMIT  THE  OFFENCE,  AND  MEANS  AND 
OPPORTUNITIES  OF  COMMITTING  IT. — A  mischievous  event  being  sup- 
posed to  have  been  produced,  and  Titius  being  suspected  of  having 
been  concerned  in  the  production  of  it,  "^Yhat  could  have  been  his 
motive !  "  says  a  question,  the  pertinency  of  which  will  never  be 
matter  of  dispute  (r).  The  mere  fact,  however,  of  a  party  being  so 
situated  that  an  advantage  would  accrue  to  him  from  the  commis- 
sion of  a  crime,  amounts  to  nothing,  or  next  to  nothing,  as  a  proof 
of  his  having  committed  it.  Almost  every  child  has  something  to 
gain  by  the  death  of  his  parents,  but  rarely  on  the  death  of  a 
parent  is  parricide  even  suspected  ($).  Still,  under  certain  circum- 
stances, the  existence  of  a  motive  becomes  an  important  element  in 
a  chain  of  presumptive  proof;  as  where  a  person,  accused  of  having 
set  fire  to  his  house,  has  previously  insured  it  to  an  amount 
exceeding  its  value ;  or  where  a  man,  accused  of  the  murder  of  his 
wife,  has  previously  formed  an  adulterous  connection  with  another 
woman,  Arc.  On  the  other  hand,  the  absence  of  any  apparent 
motive  is  always  a  fact  in  favour  of  the  accused  ;  although  the 
existence  of  motives,  invisible  to  all  except  the  person  who  is 
influenced  by  them,  must  not  be  overlooked.  The  infirmative 
hypotheses  affecting  motives  to  commit  an  offence  are  applicable 
also  to  means  and  opportunities  of  committing  it  (0  ;  and  some 
unhappy  cases  show  the  danger  of  placing  undue  reliance  on  them. 

(o)  Bk.  2.  !>t.  2.  (r)  3  Bentli.  Jud.  Ev.  183. 

(p)  Suprii,  §  2,  sub-sect.  8.  (s)  Id.  187,  188. 

(q)  Infra,  ch.  7.  (t)  Id.  189. 
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A  female  servant  was  charged  with  having  murdered  her  mistress. 
No  persons  were  in  the  house  but  the  deceased  and  the  prisoner, 
and  the  doors  and  windows  were  closed  and  secure  as  usual.  The 
prisoner  was  condemned  and  executed,  chiefly  on  the  presumption 
that  no  one  else  could  have  had  access  to  the  house  ;  but  it  after- 
wards appeared,  by  the  confession  of  one  of  the  real  murderers, 
that  they  had  gained  admittance  into  the  house,  which  was  situated 
in  a  narrow  street,  by  means  of  a  board  thrust  across  the  street 
from  an  upper  window  of  an  opposite  house  to  an  upper  window  of 
that  in  which  the  deceased  lived ;  and  that,  having  committed  the 
murder,  they  retreated  the  same  way,  leaving  no  traces  behind 
them  (u). 

§  454.  II.  PREPARATIONS  FOR  THE  COMMISSION  OF  AN  OFFENCE, 
AND  PREVIOUS  ATTEMPTS  TO  COMMIT  IT. — Under  the  head  of  prepa- 
rations for  the  commission  of  an  offence,  may  be  ranked  the 
purchasing,  collecting,  or  fashioning  instruments  of  mischief ; 
repairing  to  the  spot  destined  to  be  the  scene  of  it ;  acts  done 
with  the  view  of  giving  birth  to  productive  or  facilitating  causes, 
or  of  removing  obstructions  to  its  execution,  or  averting  suspicion 
from  the  criminal  (.r).  Besides  preparations  of  this  nature,  which 
are  immediately  pointed  to  the  accomplishment  of  the  principal 
design,  there  are  others  of  a  secondary  nature,  for  preventing 
discovery  or  averting  suspicion  of  the  former  (//).  In  addition 
to  these  preparations  of  the  second  order,  may  be  imagined 
preparations  of  the  third  and  fourth  orders,  and  so  on  (z). 

§  455.  Of  all  species  of  preparations,  those  which  are  resorted  to 
for  the  purpose  of  averting  suspicion  from  the  criminal  require  the 
most  particular  notice.  A  remarkable  instance  is  presented  in  the 
case  of  Richard  Patch,  who  was  convicted  and  executed  for  the 
murder  of  his  patron  and  friend,  Isaac  Blight.  The  prisoner  and 
deceased  lived  in  the  same  house  ;  and  the  latter,  while  sitting  one 
evening  in  his  parlour,  was  shot  by  a  pistol  from  an  unseen  hand. 
A  strong  and  well-connected  chain  of  circumstantial  evidence  fixed 
Patch  as  the  murderer ;  in  the  course  of  which  it  appeared  that  a 
few  evenings  before  that  on  which  the  murder  was  committed,  anc 
while  the  deceased  was  away  from  home,  a  loaded  gun  or  pistol  had 
been  discharged  into  the  room  in  which  the  family  when  at  home 
usually  passed  their  evenings.  This  shot  the  prisoner  represented 


(«)  Stark.  Ev.  865,  4th  Ed.   For  another          (.//)  Id.  64. 
instance,  see  Burrill,  Circ.  Kvid.  371.  (~)  Id.  65. 

(x)  3  Henth.  Jud.  Ev.  63.  64. 
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at  the  time  as  having  been  fired  at  him ;  but  there  was  every  reason 
to  believe  that  it  must  have  been  fired  by  himself,  in  order  to 
induce  the  deceased  and  his  servants  to  suppose  that  assassins 
were  prowling  about  the  building  (a).  Murderers  are  frequently 
found  busy  for  some  time  previously  to  their  crime,  in  spreading 
rumours  that  from  ill-health,  imprudence,  or  other  cause,  the 
existence  of  their  victim  is  likely  to  be  short  (b) ;  others  prophesy 
impending  mischief  to  him  in  more  defined  terms ;  and  those  in 
the  lower  walks  of  life  throw  out  dark  and  mysterious  hints  as  to 
his  approaching  death  (c).  The  object  of  all  this  is  to  prepare 
the  minds  of  his  friends  and  neighbours  for  the  event,  and  by 
diminishing  surprise,  to  prevent  investigation  into  its  cause.  Pre- 
vious attempts  to  commit  an  offence  are  closely  allied  to  preparations 
for  the  commission  of  it,  and  only  differ  in  being  carried  one  step 
further  and  nearer  to  the  criminal  act,  of  which,  however,  like  the 
former,  they  fall  short  (d). 

§  456.  The  probative  force,  both  of  preparations  and  previous 
attempts,  manifestly  rests  on  the  presumption  that  an  intention  to 
commit  the  individual  offence  was  formed  in  the  mind  of  the 
accused,  which  persisted  until  power  and  opportunity  were  found 
to  carry  it  into  execution.  But  however  strong  this  presumption 
may  be  when  the  corpus  delicti  has  been  proved,  it  must  be  taken 
in  connection  with  the  following  infirmative  hypotheses  :  1°.  The 
intention  of  the  accused  in  doing  the  suspicious  act  is  a  psychological 
question,  and  may  be  mistaken.  His  intention  may  either  have 
been  altogether  innocent,  or  if  criminal,  directed  towards  a  different 
object  (<?).  1.  Thus  a  person  may  be  poisoned;  and  another, 
innocent  of  his  death,  may,  a  short  time  before,  have  purchased 
a  quantity  of  the  same  poison,  for  the  purpose  of  destroying  vermin. 
So  predictions  of  approaching  mischief  to  an  individual,  who  is 
afterwards  found  murdered,  may  frequently  be  explained  on  the 
ground  that  the  accused  was  really  speaking  the  conviction  of  his 
own  mind,  without  any  criminal  intention ;  prophecies  of  death 
are  much  more  frequently  the  offspring  of  superstition  than  of 
premeditated  assassination.  2.  As  an  example  of  criminal  inten- 
tion with  a  different  object,  murder  by  fire-arms  is  not  uncommon ; 
and  a  person  innocent  of  a  murder  might,  a  short  time  previous  to 
its  commission,  have  purchased  a  gun  for  the  purpose  of  poaching, 

(a)  Trial  of  Richard  Patch  for  the  mur-  (J)  3  Benth.   Jnd.  Ev.  65,  66  ;  Wills, 

der  of  Isaac  Blight,  London,  1806.     For       Circ.  Ev.  79,  3rd  Ed. 
another  instance,   see   It.   v.   Courroisicr,  (c)  Stark.  EY.  850,  4th  Ed. 

Wills,  Circ.  Ev.  241,  3rd  Ed.  (d)  3  Benth.  Jud.  Ev.  69. 

(e)  Id.  72. 
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or  even  have  stolen  one,  which  is  found  in  his  possession.  So  A. 
might  purchase  a  sword  or  pistol  for  the  purpose  of  fighting  a  duel 
with  B. ;  and  before  the  meeting  took  place,  the  weapon  might  be 
purloined  or  stolen  by  C.  in  order  to  assassinate  D. 

§  457.  2°.  But  even  when  preparations  have  been  made  with  the 
intention  of  committing,  or  previous  attempts  have  been  made  to 
commit,  the  identical  offence  charged,  two  things  remain  to  be 
considered  (/).  1.  The  intention  may  have  been  changed  or 
abandoned  before  execution.  Until  a  deed  is  done,  there  is  always 
a  locus  pcenitentice ;  and  the  possibility  of  a  like  criminal  design 
having  been  harboured  and  carried  into  execution  by  other  persons 
must  not  be  overlooked.  2.  The  intention  to  commit  the  crime 
may  have  persisted  throughout,  but  the  criminal  may  have  been 
anticipated  by  others.  A  remarkable  instance  of  this  is  presented 
by  the  celebrated  case  of  Jonathan  Bradford.  This  man  was  an 
innkeeper.  In  the  middle  of  the  night,  a  guest  in  his  house  was 
found  murdered  in  bed,  his  host  standing  over  the  bed  with  a  dark 
lantern  in  one  hand  and  a  knife  in  the  other.  The  knife  and  the 
hand  which  held  it  were  both  bloody  ;  and  Bradford  on  being  thus 
discovered  exhibited  symptoms  of  the  greatest  terror.  He  was 
convicted  and  executed  for  this  murder  ;  but  it  afterwards  appeared 
that  it  had  been  committed  by  another  person,  immediately  before 
Bradford  came  into  the  room  of  the  deceased.  He  had,  however, 
entered  the  room  with  a  similar  design  ;  the  symptoms  attributed 
to  consciousness  of  guilt  were  partly  attributable  to  surprise  at 
finding  his  purpose  anticipated  ;  while  the  blood  on  his  hand  and 
on  the  knife  was  occasioned  by  his  having,  when  turning  back  the 
bed-clothes  to  see  if  the  deceased  were  really  dead,  dropped  the 
knife  on  the  bleeding  body  (#). 

§  458.  III.  DECLARATIONS  OF  INTENTION  TO  COMMIT  AN  OFFENCE, 
AND  THREATS  TO  COMMIT  IT. — Next  to  preparations  and  attempts 
follow  declarations  of  intention,  and  threats  to  commit  the  offence 
which  is  found  perpetrated.  Most  of  the  infirmative  hypotheses 
applicable  to  the  former  are  incident  to  those  now  under  con- 
sideration ;  and  these,  besides,  have  some  which  are  peculiar  to 
themselves.  1st,  The  words  supposed  to  be  declaratory  of  criminal 
intention  may  have  been  misunderstood,  or  misremembered.  2ndly, 
It  does  not  necessarily  follow  because  a  man  avows  an  intention,  or 

(/)  3  Benth.  Jud.  Ev.  74.  (?)  Theory    of    Pres.    Proof,    Append. 

7. 
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threatens  to  commit  a  crime,  that  such  intention  really  exists  in 
his  mind.  The  words  may  have  been  uttered  through  bravado, 
or  with  the  view  of  annoying,  intimidating,  extorting  money,  or  for 
some  other  collateral  object.  3rdly,  Besides,  another  person  really 
desirous  of  committing  the  offence  may  have  profited  by  the  occasion 
of  the  threat  to  avert  suspicion  from  himself  (/*).  4thly,  It  must  be 
remembered  that  a  threat  or  declaration  of  this  nature  tends  to 
frustrate  its  own  accomplishment.  By  threatening  a  man  you  put 
him  upon  his  guard,  and  force  him  to  have  recourse  to  such  means 
of  protection  as  the  law,  or  any  extra-judicial  powers  which  he  may 
have  at  command,  may  be  capable  of  affording  to  him  (/).  "  Still, 
however,"  as  has  been  judiciously  observed,  "  by  the  testimony 
of  experience,  criminal  threats  are  but  too  often,  sooner  or  later, 
realised.  To  the  intention  of  producing  the  terror,  and  nothing 
but  the  terror,  succeeds,  under  favour  of  some  special  opportunity, 
or  under  the  spur  of  some  fresh  provocation,  the  intention  of  pro- 
ducing the  mischief,  and  (in  pursuance  of  that  intention)  the 
mischievous  act  "(/•:).  "  Threats,"  observes  a  recent  author  (I), 
"  are  often  disregarded  and  despised  :  it  is  only  the  more  timid 
dispositions  that  are  influenced  by  them  ;  and  in  most  minds  there 
is  an  unwillingness,  even  if  fear  be  felt,  to  manifest  it  by  any 
outward  acts  or  cautionary  proceedings.  To  this  contempt  of  the 
mere  language  of  an  enemy,  and  the  exposure  of  person  which  has 
followed,  have  many  courageous  persons  notoriously  owed  their 
deaths.  And  it  may  be  that  the  threatener,  in  these  cases,  has 
counted,  in  advance,  upon  this  very  circumstance." 

§  459.  IV.  CHANGE  OF  LIFE  OR  CIRCUMSTANCES.  —  Having 
examined  the  probative  force  of  criminative  facts  existing  before, 
though  perhaps  not  discovered  until  after,  the  perpetration  of  the 

(A)  A  curious  instance  of  this  is  related  committed  by  another  man  of  whom  he  was 

by  a  very  old  French  authority.    A  woman  the  accomplice.     That  person  was  immedi- 

of  extremely  bad  character,  one  day  in  the  ately  arrested,  and  confessed  the  whole  truth 

open  street,  threatened  a  man  who  had  done  as  follows:  That  happening  to  be  passing 

something  to  displease  her  that  she  would  in  the  street  when  the  threat  was  uttered, 

"get  his  hams  cut  across  for  him  before  he  took  advantage  of  that  circumstance  to 

long."     A  short  time   afterwards  he  was  make  away  with  the  murdered  man,  well 

found  dead,  with  his  hams  cut  across,  and  assured  that  the  woman's  bad  character 

several  other  wounds.     This  was  of  course  would  immediately  direct  towards  her  the 

sufficient  to  excite  suspicion  against  the  attention  of  the  officers  of  justice.     Papon, 

female,  who,  according  to  the  practice  of  Arrests,  liv.  24,  tit.  8,  arrest  1  ;  cited,  not 

continental  tribunals  at  that  time,  was  put  very  accurately,  in  the  Causes  Celebres,  vol. 

to  the  torture,  confessed  the  crime,  and  was  5,  p.  437,  Ed.  Richer,  Amsterdam,  1773. 
executed.     Shortly  afterwards,  however,  a  (i)  3  Benth.  Jud.  Ev.  78. 

man  who  had  been  taken  into  custody  for  (k)  Id. 

some  other  offence  declared  that  she  was  (1)  Burrill,  Circ.  Ev.  342. 

innocent,  and  that  the  murder  had  been 


384  ADMISSIBILITY   AND    EFFECT    OF    EVIDENCE.  [BOOK   III. 

offence,  we  proceed  to  consider  those  occurring  subsequent  to  it. 
Among  these  the  first  that  naturally  presents  itself  to  notice  is  a 
change  of  life  or  circumstances  not  easily  capable  of  explanation, 
except  on  the  hypothesis  of  the  possession  of  the  fruits  of  crime  ; 
as,  for  instance,  where  shortly  after  a  larceny  or  robbery,  or  the 
suspicious  death  or  disappearance  of  a  person  in  good  circum- 
stances, a  person  previously  poor  is  found  in  the  possession  of 
considerable  wealth  and  the  like,  the  civil  law  held  that  the 
suddenly  becoming  rich  was  not  even  prima  facie  evidence  of 
dishonesty  against  a  guardian  (m),  and  in  our  criminal  courts  it 
is  not,  when  standing  alone,  any  ground  for  putting  a  party  on  his 
defence  (n). 

§460.  V.  EVASION  OF  JUSTICE. — By  "evasion  of  justice"  is 
meant  the  doing  some  act  indicative  of  a  desire  to  avoid  or  stifle 
judicial  inquiry  into  an  offence  of  which  the  party  doing  the  act 
is  accused  or  suspected.  Such  desire  may  be  evidenced  by  his 
flying  from  the  country  or  neighbourhood  ;  removing  himself,  his 
family,  or  his  goods,  to  another  place ;  keeping  concealed,  &c.  To 
these  must  be  added  the  kindred  acts  of  bribing  or  tampering  with 
officers  of  justice  to  induce  them  to  permit  escape,  suppress 
evidence,  &c.  All  these  afford  a  presumption  of  guilt,  more  or 
less  cogent  according  to  circumstances. 

§  461.  The  fact  that  about  the  time  of  the  commission  of  an 
offence  a  person  accused  or  suspected  of  it  left  the  country,  changed 
his  home,  &c.,  is  only  presumptive  evidence  of  an  intention  ta 
escape  being  rendered  amenable  to  justice  for  that  offence :  a 
man  may  change  his  abode  for  health,  business,  or  pleasure.  In 
order  to  estimate  the  weight  due  to  this  presumption,  it  is  most 
important  to  inquire  into  the  party's  general  mode  of  life.  In  the 
case  of  a  mariner,  carrier,  itinerant  vendor,  or  itinerant  handicraft, 
the  inference  of  guilt  from  change  of  place  might  amount  to  little 
or  nothing  (o).  Moreover,  the  object  in  absconding  might  be  to 
avoid  civil  process,  or  inquiry  into  some  other  offence  (^). 

§  462.  But  even  the  clearest  proof  that  the  accused  absented 
himself  to  avoid  the  actual  charge  against  him,  although  a  strong 
circumstance,  is  by  no  means  conclusive  evidence  of  guilt.  Many 
men  are  naturally  of  weak  nerve,  and  under  certain  circumstances 
the  most  innocent  person  may  deem  a  trial  too  great  a  risk  to 

(m)  Cod.  lib.  5,  lit.  51,  1.  10.  (o)  3  Benth.  Jud.  Ev.  17C. 

(n)  2  Ev.  Poth.  345.  (p]  Id.  180. 
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encounter.  He  may  be  aware  that  a  number  of  suspicious  though 
inconclusive  facts  will  be  adduced  in  evidence  against  him  ;  he  may 
feel  his  inability  to  procure  legal  advice  to  conduct  his  defence,  or 
to  bring  witnesses  from  a  distance  to  establish  it  ;  he  may  be  fully 
assured  that  powerful  or  wealthy  individuals  have  resolved  on  his 
ruin,  or  that  witnesses  have  been  suborned  to  bear  false  testimony 
against  him.  Add  to  all  this  that,  even  under  the  best-regulated 
judicial  system,  more  or  less  vexation  must  necessarily  be 
experienced  by  all  persons  who  are  made  the  subject  of  criminal 
charges,  which  vexation  it  may  have  been  the  object  of  the  party 
to  elude  by  concealment,  with  the  intention  of  surrendering  himself 
into  the  hands  of  justice  when  the  time  for  trial  should  arrive. 
These  considerations  are  entitled  to  weight  at  all  times,  and  in  all 
places ;  but  in  addition  to  them,  the  nature  and  character  of  the 
tribunal  before  which,  and  of  the  administration  of  justice  in  the 
country  where  the  trial  is  to  take  place,  must  never  be  lost  sight  of. 
To  say  nothing  of  those  cases  where  the  tribunal  lies  under  just 
suspicion  of  positive  corruption,  partiality,  or  prejudice,  the  prin- 
ciples on  which  it  avowedly  acts  may  in  themselves  be  sufficient 
to  deter  any  man  from  voluntarily  placing  himself  in  its  power.  In 
the  case,  for  instance,  of  those  tribunals  which  act  on  the  maxims, 
"  In  atrocissimis  leviores  conjecturae  sufficiunt,  et  licet  judici  jura 
transgredi "  (q) ;  Hsereseos  suspectus,  tanquam  haereticus  con- 
demnatur,  nisi  omnem  suspicionem  excusserit "  (r)  ;  or  of  others 
which,  on  slight  evidence,  would,  in  order  to  extract  confession, 
torture  a  suspected  man  so  as  perhaps  to  disable  him  for  life  (s} ; 
or  of  others  acting  on  the  principle  laid  down  by  certain  eminent 
moralists,  that  it  is  justifiable  to  deliver  up  to  capital  punishment 
individuals  whose  guilt  is  not  indisputably  proved,  on  the  ground 
that  those  who  fall  by  a  mistaken  sentence  may  be  considered 
as  falling  for  their  country  (t), — is  it  matter  of  wonder  that  innocent 
persons  should  fly  to  avoid  the  impending  danger  ?  Would  it  not 
be  more  surprising  to  find  any  waiting  to  meet  the  course  of  justice? 

§  -463.  But  there  are  other  considerations,  independent  of  tribunals 
or  their  practice,  which  might  powerfully  influence  a  man  to  seek 
to  avoid  being  tried  for  a  suspected  crime.  The  case  may  have 
attracted  much  public  attention,  and  a  strong  popular  feeling 
may  prevail  against  the  supposed  criminal.  And  here  the 
occasional  misconduct  of  the  public  press  must  not  be  overlooked. 

lutrod.  pt.  2,  §  49,  p.  36.  (s)  See  any  treatise  on  the  practice  of 

(r)  Devot.  Inst.   Canon,   lib.  3,  tit.  9,       the  civil  law  in  criminal  cases, 
i    §  31,  Ed.  1852.  (/)  See  Introd.  pt.  2,  §  49. 

B.E.  25 
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When  facts  have  come  to  light,  indicating  the  probable  commission 
of  some  crime  conspicuous  for  its  peculiarity  or  atrocity,  the  press 
of  this  country  in  days  gone  by  too  often  forgot  the  honourable 
position  it  ought  to  occupy,  and  the  fearful  responsibility  con- 
sequent on  the  abuse  of  its  power.  Under  colour  of  a  horror  of  a 
crime,  but  more  probably  with  the  view  of  increasing  the  sale  of  a 
newspaper  by  pandering  to  excited  curiosity  and  morbid  feeling,  a 
course  has  been  taken,  calculated  to  deprive  of  all  chance  of  a  fair 
trial,  the  unfortunate  individual  who  was  suspected  of  it.  For 
weeks  or  months  previous,  his  conduct  and  character  had  been 
made  the  continual  subject  of  condemnatory  discussion  in  the 
public  prints,  and  in  all  places  within  the  sphere  of  their  influence. 
Circumstantial  descriptions  of  the  way  in  which  the  crime  was 
committed,  and  sometimes  actual  delineations  of  it,  with  the  accused 
represented  in  the  very  act ;  elaborate  histories  of  his  past  life,  in 
which  he  has  been  spoken  of  as  guilty  of  crimes  innumerable ; 
minute  accounts  of  his  conduct  in  the  retirement  of  his  cell,  and 
while  under  examination ;  and  expressions  of  wonder  and  rage 
that  he  has  had  the  audacity  to  withhold  a  confession  of  his  guilt,— 
were  daily  and  hourly  poured  forth.  In  one  case,  while  certain 
parties  were  awaiting  their  trial  for  murder,  the  whole  scene  of  the 
murder,  of  which,  of  course,  they  were  assumed  to  be  the  perpe- 
trators, was  dramatised,  and  represented  to  a  metropolitan  audience  (»•) . 
Misconduct  of  this  kind,  or  at  any  rate  to  this  degree,  is  now 
almost  unknown  ;  and  if  it  were  attempted,  it  would  soon  be  put 
down  by  the  law,  if  not  by  the  spontaneous  action  of  public  opinion, 

§  464.  We  must  not,  however,  dismiss  this  subject,  without 
observing  that  cases  sometimes  occur,  where  an  offence  is  com- 
mitted under  the  prospect  of  impunity,  offered  by  a  change  of  place 
resolved  on  from  other  motives. 

§  465.  Few  things  distinguish  an  enlightened  from  a  rude  and 
barbarous  system  of  judicature  more  than  the  way  in  which  they 
deal  with  evidence.  The  former  weiglis  evidence ;  the  latter, 
conscious  perhaps  of  its  inability  to  do  so  with  effect,  or  careless 
of  the  consequences  of  error,  sometimes  rejects  the  evidence 
altogether,  and  at  others  converts  certain  pieces  of  evidence  into 
rules  of  law,  by  investing  them  with  conclusive  effect,  merely 

(«)  On  the  7th  of  January,  1824,  John  of  October,  1823.    The  murder  was  <1 

Thurtell  and  Joseph  Hunt  were  tried  and  tised,  and  the  piece  played  at  the  S 

convicted  on  unquestionable  evidence  for  Theatre  on  the  17th  of  November  pr 

the  murder  of  William  Weave,  on  the  17th  the  triiil. 
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because  their  probative  force  has  in  general   been   found   to  be 
considerable. 

Our  ancestors,  observing  that  guilty  persons  commonly  fled  from 
justice,  adopted  the  hasty  conclusion  that  it  was  onl}*  the  guilty  who 
did  so,  according  to  the  maxim,  "  Fatetur  f acinus  qui  fugit  judi- 
ciuni  "  (x).  Under  the  old  law,  a  man  who  fled  to  avoid  being  tried 
for  treason  or  felony  forfeited  all  his  goods  and  chattels,  even  though 
he  were  acquitted  (j/)  :  and  in  such  cases  the  jury  were  charged  to 
inquire,  not  only  whether  the  accused  were  guilty  of  the  offence, 
but  also  "  whether  he  fled  for  it,"  and  if  so  what  goods  and 
chattels  he  had.  This  practice  was  not  formally  abolished  until 
1826,  by  7  &  8  Geo.  4,  c.  28,  s.  5.  Xor  was  the  notion  peculiar  to 
the  English  law.  "We  find  traces  of  it  among  the  earlier  civilians, 
who  lay  down,  "  Keus  per  fugam  sui,  pene  accusator  existit  (z). 
Among  the  later  civilians  (a),  as  well  as  among  ourselves  in  modern 
times,  more  correct  views  have  prevailed  ;  and  the  evasion  of  justice 
seems  now  nearly,  if  not  altogether,  reduced  to  its  true  place  in  the 
administration  of  the  criminal  law  ;  namely,  that  of  a  circumstance, 
— a  fact  which  it  is  always  of  importance  to  take  into  considera- 
tion ;  and  which,  combined  with  others,  may  supply  the  most 
satisfactory  proof  of  guilt,  although,  like  any  other  piece  of 
presumptive  evidence,  it  is  equally  absurd  and  dangerous  to  invest 
with  infallibility. 

§  466.  VI.  FEAR  INDICATED  BY  PASSIVE  DEPORTMENT,  &c. — The 
emotion  of  fear,  indicated  by  passive  deportment  when  a  party  is 
accused,  or  perceives  that  he  is  suspected  of  an  offence,  is  some- 
times relied  on  as  a  criminative  circumstance.  The  following 
physical  symptoms  may  be  indicative  of  fear  :  "  Blushing, 
paleness,  trembling,  fainting,  sweating,  involuntary  evacuations, 
weeping,  sighing,  distortions  of  the  countenance,  sobbing,  starting, 
pacing,  exclamation,  hesitation,  stammering,  faltering  of  the  voice," 
&c.  (b) ;  and  as  the  probative  force  of  each  of  these  depends  on  the 
correctness  of  the  inference  that  the  symptom  has  been  caused  by 
fear  of  detection  of  the  offence  imputed,  two  classes  of  infirmative 
hypotheses  naturally  present  themselves.  1st,  The  emotion  of  fear 
may  not  be  present  in  the  mind  of  the  individual.  Several  of  the 
above  symptoms  are  indicative  of  disease,  and  characteristic  of 

(x)  5  Co.  109  b  ;    11  Co.  60  b  ;  Jenk.  crime  in  itself.     Plowd.  262  ;  19  How.  St. 

Cent.  1,  Cas.  80.  Tr.  1098. 

(y)  Co.  Litt.  373  a  &  b ;  5  Co.  109  b ;  (z)  Voet.  ad  Pand.  lib.  22,  tit.  3,  n.  5  ; 

19  How.  St.  Tr.  1098.     According  to  some  Novel.  53,  cap.  4. 

authorities,    indeed,    this    forfeiture    was  (a)  Mascard  de  Prob.  Concl,  499  ;  Matth. 

inflicted  on  the  ground  that  the  flight  was  de  Prob.  cap.  2,  n.  69  ;  Voet.  in  loc.  cit. 
a  contempt  of  the  law,  and  a  substantive  (b)  3  Benth.  Jud.  Ev.  153. 

25—2 
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other  emotions,  such  as  surprise,  grief,  anger,  &c.  With  respect  to 
the  first,  for  instance,  "  blushing,"  the  flush  of  fever  and  the  glow 
of  insulted  innocence  are  quite  as  common  as  the  crimson  of  guilt. 
2ndly,  The  emotion  of  fear,  even  if  actually  present,  although 
presumptive,  is  by  no  means  conclusive  evidence  of  guilt  of  the 
offence  imputed.  The  alarm  may  be  occasioned  by  the  consciousness 
of  another  crime,  committed  either  by  the  party  himself,  or  by 
others  connected  with  him  by  some  tie  of  sympathy,  on  whom 
judicial  inquiry  may  bring  down  suspicion  or  punishment  (c)  ;  or 
even  by  the  recollection  of  a  fact,  in  consequence  of  which,  without 
any  delinquency  at  all,  vexation  has  been,  or  is  likely  to  be  produced 
to  him  or  them  (d).  So  the  apprehension  of  condemnation  and 
punishment,  though  innocent,  or  of  vexation  and  annoyance  from 
prosecution,  is  a  circumstance,  the  weight  of  which,  like  that  of  the 
evasion  of  justice,  depends  very  considerably  on  the  character  of  the 
tribunal  before  which,  and  the  forms  of  criminal  procedure  in  the 
country  where  the  trial  is  to  take  place  (e).  Lastly,  the  rare, 
though  no  doubt  possible,  case  of  the  falsity  of  the  supposed  self- 
criminative  recollection  (/).  E.g.,  a  habitual  thief  is  taken  into 
custody  for  a  theft  ;  that  he  should  show  symptoms  of  fear  is  natural 
enough  ;  and  confounding  one  of  his  exploits  with  another,  he  may 
(especially  if  the  time  of  the  supposed  offence  be  very  remote) 
imagine  himself  to  recollect  a  theft,  in  which,  in  truth,  he  bore  no 


Closely  allied  to  this  subject  is  the  inference  of  the  existence  of 
alarm,  and  through  it  of  delinquency,  derived  from  confusion  of 
mind  ;  as  expressed  in  the  countenance,  or  by  discourse,  or  con- 
duct (/<).  This,  however,  like  the  former,  is  subject  to  the  mfirmative 
hypotheses,  —  1st,  That  the  alarm  maybe  caused  by  the  apprehension 
of  some  other  crime,  or  some  disagreeable  circumstance  coming  to 
light  (i)  ;  2nd,  Consciousness  on  the  part  of  the  accused  or  suspected 
person  that,  though  innocent,  appearances  are  against  him  (k). 

§  467.   VII.    FEAR   INDICATED   BY   A   DESIRE   FOR   SECRECY.  —  The 
presence  of  fear  may  be  evidenced  in  another  way  ;    namely,  by 

(c)  3  Benth.  Jud.  Ev.  157.  of  justice.      He  had   at   the   moment  in 

(d)  Id.  bed  with  him  a  female,  whose  reputation 
(c)  Supra,  §  462.  would  have  been  ruined  by  the  disclosure  ; 
(/)  3  Benth.  Jud.  Ev.  157.  and  confusion,  more  or  less,  he  must  have 
(g)  Id.  158.  betrayed.      His   presence  of  mind 

(h)  Id.  149.  himself  and  her,  by  uncovering  enough  ol 

(i)  There  is  a  well-known  case  of  a  man,  her   person    to   indicate   the   sex  without 

who,  being  wrongly  suspected  of  harbour-  betraying    the    individual.       See    Benth. 

ing  a  person,  accused  of  a  State  crime,  had  Jud.  Ev.  151  (n). 

his  house,  and  even  his  )>ed-chamber  as  he  (k)  3  Benth.  Jud.  Ev.  151. 

was  lying  in  bed,  searched  by  the  officers 
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acts  showing  a  desire  for  secrecy ;  such  as  doing  in  the  dark  what, 
but  for  the  criminal  design,  would  naturally  have  been  done  in  the 
light :  choosing  a  spot  supposed  to  be  out  of  the  view  of  others, 
for  doing  that  which,  but  for  the  criminal  design,  would  naturally 
have  been  done  in  a  place  open  to  observation ;  disguising  the 
person ;  taking  measures  to  remove  witnesses  from  the  scene  of 
the  intended  unlawful  action,  &c.  (I).  Acts  such  as  these  are, 
lowever,  frequently  capable  of  explanation.  1st,  It  is  perfectly 
>ssible  that  the  design  of  the  person  seeking  secrecy  may  be 
iltogether  innocent,  at  least  so  far  as  the  criminal  law  is  con- 
jrned  (m).  The  lovers  of  servants,  for  instance,  are  often 
listaken  for  thieves,  and  vice  versa  (H).  2ndly,  The  design,  even 
criminal,  may  be  criminal  with  a  different  object,  and  of  a  degree 
less  culpable  than  that  attributed  (o)  ;  as,  for  instance,  where  a 
lan,  with  a  view  of  making  sport  by  alarming  his  neighbours, 
dresses  himself  up  to  pass  for  a  ghost  (p}. 

§  468.  The  subject  of  the  present  section  may  fairly  be  termed 
the  Eomance  of  Jurisprudence,  and  is  indeed  one  of  the  few  parts 
of  that  matter-of-fact  science  in  which  it  becomes  necessary,  under 
penalty  of  the  gravest  consequences,  to  guard  against  illusions  of 
the  imagination.  Unfortunately  for  the  interests  of  society,  the 
true  principles  on  which  presumptive  evidence  rests  have  not 
always  been  understood  or  adverted  to  by  those  intrusted  with 
power ;  and  the  judicial  histories  of  every  country  supply  melan- 
choly instances  where  the  safety  of  individuals  has  been  sacrificed 
to  the  ignorance,  haste,  or  misdirected  zeal  of  judges  and  jurymen 
dealing  with  this  mode  of  proof.  The  consequence  has  been  that 
a  prejudice  has  arisen  against  it,  so  that  a  declamation  on  the 
dangers  of  convicting  on  presumptive  evidence  is  ever  sure  of  the 
ready  ear  of  a  popular  assembly.  Viewed  either  in  a  legislative 
or  professional  light,  such  an  argument  scarcely  deserves  serious 
refutation.  No  form  of  judicial  evidence  is  infallible :  however 
strong  in  itself,  the  degree  of  assurance  resulting  from  it  amounts 
only  to  an  indefinitely  high  degree  of  probability  (q) ;  and  perhaps 
as  many  erroneous  condemnations  have  taken  place  on  false  or 
mistaken  direct  testimony  as  on  presumptive  proof  (r).  As  every 
one  must  be  aware,  positive  direct  testimony  frequently  has  its 
origin  in  wilful  falsehood.  The  most  heinous  offences,  murder 

(0  3  Henth.  Jud.  Ev.  160,  161.  (q)  See  Introd.  pt.  1,  §§  7  and  27  ;  bk. 

(m)  Id.  162.  1,  pt.  1,  §  95. 

(n)  Id.  (r)  For  cases  of  mistaken  identity,  see 

(o)  Id.  infra,  ch.  6. 

(p)  Id.  163 
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not  excepted,  have  occasionally  been  committed  with  the  view  of 
afterwards  accusing  innocent  persons  of  them,  in  order  to  obtain 
a  reward  held  out  for  the  conviction  of  offenders.  At  Dublin,  in 
January,  1842,  one  John  Delahunt  was  convicted  and  executed 
for  an  offence  of  this  nature  (s).  The  English  government  has 
for  many  years  discontinued  the  offering  rewards  for  the  detection 
of  crimes  on  the  ground  that  persons  committed  crimes  for  the 
purpose  of  obtaining  the  rewards  by  false  accusations  of  the 
innocent ;  and  the  Home  Office,  though  urgently  requested  to 
offer  a  reward  for  the  discovery  of  a  series  of  murders  of  women 
in  Whitechapel  in  1888,  steadily  refused  to  revive  the  practice  on 
this  ground.  Indeed,  the  most  unhappy  instances  are  those  where 
the  tribunal  has  been  deceived  by  suspicious  circumstances,  casual 
or  forged,  coupled  with  false  direct  testimony;  for  in  such  cases 
the  two  species  of  evidence  (though  each  is  fallacious  in  itself)  prop 
up  each  other.  And  as  in  the  most  important  transactions  of  life, 
in  all  the  moral,  and  most  of  the  physical  sciences,  we  are  com- 
pelled to  rely  almost  exclusively  on  probable  or  presumptive 
reasoning  (t),  it  seems  difficult  to  suggest  why  a  higher  degree 
of  assurance  should  be  required  in  judicial  investigations,  even 
were  such  assurance  attainable. 

§  469.  But  while  we  condemn  this  perhaps  not  unnatural  error, 
what  must  be  said  of  one  of  an  opposite  kind,  infinitely  more 
mischievous  because  promulgated  by  authority  which  we  are 
bound  to  respect, — namely,  the  setting  presumptive  evidence 
above  all  other  modes  of  proof,  and  investing  it  with  infalli- 
bility? Juries  have  been  told  from  the  bench,  even  in  capital 
cases,  that  "where  a  violent  presumption  necessarily  arises 
from  circumstances,  they  are  more  convincing  and  satisfactory 
than  any  other  kind  of  evidence,  because  facts  cannot  lie"  (u). 
Numerous  remarks  might  be  made  on  this  strange  dogma ;  the 
first  of  which  that  presents  itself  is,  that  the  moment  we  talk 
of  anything  following  as  a  necessary  consequence  from  others, 
all  idea  of  presumptive  reasoning  is  at  an  end  (x).  Secondly,  that 
even  assuming  the  truth  of  the  assertion  that  facts  or  circum- 
stances cannot  lie,  still  so  long  as  witnesses  and  documents,  by 

(s)  See  also  R.  v.  M'Danicl  and  otJicrs,  Sp.  Ass.   1781,   Report  by   Guruey  ;   per 

0.   B.    Sess.     1755,  reported    in    Foster's  Mounteuey,  B.,  in  Annesley  v.   Eu.fl  "/ 

C.  L.  121.  Anglesca,   17  How.  St.  Tr.   1430  ;    Gilb. 

(t)  Locke  on  the  Human  Understanding,  Ev.    157,    4th   Ed.;    Paley's   Moral   niul 

bk.  4,  ch.  14.  Political  Philosophy,  bk.  6,   ch.   9  ;  ami 

(u)  Per  Legge,  B.,  in  the  case  of  Mary  the  Works  of  Chancellor  d'Aguesseau,  torn. 

Blaiuly,  18  How.  St.  Tr.  1187.      See  also,  12,  p.  647. 

per  Buller,  J.,  in  Donclhui's  caxc,  Warwick  (x)  See  supih,  §  468. 
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which  the  existence  of  those  facts  must  be  established  (y),  can  lie 
or  even  honestly  misrepresent,  so  long  will  it  be  impossible  to 
arrive  at  infallible  conclusions  from  circumstantial  evidence.  But 
without  dwelling  on  tiiese  considerations,  look  at  the  broad  proposi- 
tion, "facts  cannot  lie."  Can  they  not,  indeed?  "When,  in  order 
to  effect  the  ruin  of  a  servant,  his  box  is  opened  with  a  false  key, 
and  a  quantity  of  goods  stolen  from  his  master  is  deposited  in  it ; 
or,  where  a  man  is  found  dead,  with  a  bloody  weapon  lying  beside 
him,  which  is  proved  to  belong  to  a  person  with  whom  he  has  had 
a  quarrel  a  short  time  before,  and  foot-marks  of  that  person  are 
traced  near  the  corpse ;  but  the  murder  has  in  reality  been  com- 
mitted by  a  third  person  who,  owing  a  spite  to  both,  put  on  the 
shoes  of  one  of  them  and  borrowed  his  weapon  to  kill  the  other, 
do  not  the  circumstances  lie  (^) '?  There  is  every  reason  to  fear 
that  a  blind  reliance  on  the  dictum,  "  facts  cannot  lie,"  has 
occasionally  exercised  a  mischievous  effect  in  the  administration 
of  justice. 

§  470.  In  dealing  with  judicial  evidence  of  all  kinds,  ignorance 
dogmatises,  science  theorises,  sense  judges.  The  right  application 
of  presumptive,  as  of  other  species  of  evidence,  depends  on  the 
intelligence,  the  honesty,  and  the  firmness  of  tribunals.  To  convict, 
at  least  in  capital  cases,  on  the  strength  of  a  single  circumstance, 
is  always  dangerous  ;  and  it  has  been  justly  observed,  that  where 
the  criminative  facts  of  a  presumptive  nature  are  more  numerous, 
most  of  the  erroneous  convictions  which  have  taken  place  have 
arisen  from  relying  too  much  on  general  appearances,  when  no 
inchoate  act  approaching  the  crime  has  been  proved  against  the 
accused  (a). 

§  471.  But  the  stream,  and  even  the  source  of  justice,  may  be 
poisoned  by  causes  irrespective  of  the  imbecility  of  laws  or  the 
errors  of  tribunals.  One  of  these,  from  the  influence  it  has 
frequently  exercised  in  capital  cases,  and  especially  when  the 
proof  against  the  accused  has  been  presumptive,  deserves  parti- 
cular attention.  We  allude  to  the  prevalence  of  superstitious 

(*/)  Domat,  Lois  Civiles,  part.  1,  liv.  3,  bk.  2,  pt.  2,  on  Real  Evidence.      See  also 

tit.   6,  Preamb.  :   Theory  of  Presumptive  the  story  narrated  by  Cicero,  de  Inv.  lib. 

Proof,  pp.  23  and  28.  2,  3.  4,  cited  Earn  on  Facts,  97,  and  the 

(2)  A  bad  case  of   this   latter   kind  is  quotation  from  "  Cymbeline  "  in  Goodeve 

given  in  the  Theory  of  Presumptive  Proof,  on  Evidence,  43,  44. 

Append.   Case  10.      See  also  the  case  of          (a)  Theory  of   Presumptive    Proof,  58, 

Adrien  Dout,  5  Causes  Celebres,  444,  Ed.  59. 
Richer,    Amsterdam,    1773  ;   and    suprtt, 
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notions,  which,  although  much  diminished  by  the  march  of 
enlightenment  and  civilisation,  is  far  from  extinct.  The  days 
are,  it  is  true,  gone  by  when  supernatural  agency  was  allowed 
to  supply  chasms  in  a  chain  of  proof ;  when  persons  were  con- 
demned to  death  on  the  supposed  testimony  of  apparitions  (b), 
or  because  the  corpse  bled  at  their  touch  (c) ;  but  the  spirit  of 
superstition  is  ever  the  same.  There  is  a  notion  still  very 
prevalent  among  the  lower  orders  of  society  (though  not  by  any 
means  confined  to  them),  that  no  person  would  venture  to  die 
with  a  lie  in  his  mouth  ;  and,  consequently,  that  when  a  criminal 
awaiting  his  execution,  especially  a  criminal  who  evinces  religious 
feeling,  makes  a  solemn  protestation  of  his  innocence,  no  alterna- 
tive remains  but  to  believe  him,  and  that  the  tribunal  by  which 
he  wras  condemned  w7as  either  corrupt  or  mistaken.  It  is  difficult 
to  imagine  a  fallacy  more  dangerous  to  the  peace  of  society  than 
this.  Conceding  that  such  protestations  are  always  deserving  of 
attention  from  the  executive,  what  is  there  to  invest  them  with 
any  conclusive  effect,  in  opposition  to  a  chain  of  presumptive 
evidence  the  force  of  which  falls  short  only  of  mathematical 
demonstration  ?  The  criminal,  it  is  argued,  is  standing  on  the 
confines  of  a  future  world.  True;  but  perhaps  he  does  not  believe 
in  its  existence.  Take,  however,  the  strongest  case.  Suppose  his 
faith  undoubted,  that  he  has  attended  most  assiduously  to  every 
religious  duty,  and  displayed  up  to  the  very  moment  of  execution  a 
becoming  sense  of  contrition  for  past  offences  in  general,  but  that 
he  solemnly  declares  his  innocence  of  the  crime  for  which  he  is 
about  to  suffer,  must  he  necessarily  be  believed  ?  Is  there  nothing 
else  to  be  taken  into  consideration?  He  reflects  on  the  obloquy 
which  an  avowal  of  his  guilt  will  bring  on  his  family  and  connec- 
tions,— that  its  effect  will  be  to  expose  them  to  the  finger  of  scorn 
for  generations  to  come,  or  perhaps  to  reduce  them  to  poverty, 
or  drive  them  to  self -expatriation.  With  all  this  present  to  his 
mind  we  need  not  be  astonished  if  a  criminal,  whose  notions  of 

(b)  At  a  trial  in  1754,  for  murder,  before  of  Jane  Norkott,  wife  of  one  of  the  accused, 
the  Court  of  Justiciary  in  Scotland,  two  two  respectable  clergymen  swore  that,  the 
witnesses  were  allowed  to  swear  to  their  body  having  been  taken  out  of  the  grave 
having  seen  a  ghost  or  spirit,  which  they  and  laid  on  the  grass   thirty  days  after 
said  had  told  them  where  the  body  was  to  death,  and  one  of  the  parties  required  to 
be  found,   and  that  the  panels  (i.e.,   the  touch  it,  "  the  brow  of  the  dead,  which 
accused)  were  the  murderers.      Burnett's  before  was  of  a  livid  and  carrion  colour, 
Grim.  Law  of  Scotland,  529.  began  to  have  a  dew,  or  gentle  sweat  arise 

(c)  In  this  country,  in  the  case  of  Mary  on  it,  which  increased  by  degrees,  till  the 
Korkott  and  others,  who  were  tried  at  the  sweat  ran  down  in  drops  on  the  face,''  Ac. 
bar  of  the  King's  Bench,  in  the  4  Car.  I.  14  How.  St.  Tr.  1324,  reported  by  Serjeant 
(1628-1629),  on  an  appeal  of  the  murder  JMaynard. 
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morality  were  perhaps  never  very  clear,  should,  particularly  when 
regard  for  his  own  memory  is  taken  into  the  account,  delude  himself 
into  the  belief  that  a  false  protestation  of  innocence,  made  to  avert 
so  much  evil,  is  an  offence  of  an  extremly  venial  nature,  if  not 
an  act  deserving  positive  approbation.  We  must  not  forget  the 
position  in  life  and  the  character  of  the  persons  who  commonly 
make  these  protestations,  or  expect  them  to  see,  with  the  eyes  of 
philosophy,  the  extent  of  the  mischief  which  will  inevitably  result 
from  a  conviction  in  the  public  mind  that  an  innocent  man  has 
been  sacrificed  by  a  corrupt  or  mistaken  sentence.  The  immediate 
benefit  to  themselves,  their  families,  or  neighbours  forms  the 
boundary  line  of  their  vision,  while  the  great  interests  of  society 
are  lost  in  a  distant  horizon.  The  judicial  histories  of  all  coun- 
tries furnish  examples  of  the  most  solemn  denunciations  of  the 
unjustness  of  their  judges,  or  the  perjury  of  the  witnesses  against 
them,  made  by  criminals  the  blackness  of  whose  deeds  and  the 
justice  of  whose  condemnation  no  rational  being  could  doubt ;  and 
when  we  recollect  the  numerous  instances  which  have  occurred  of 
persons  making  groundless  confessions  of  guilt  (d),  we  shall  cease  to 
be  surprised  at  false  asseverations  of  innocence. 

(d)  See  infra,  ch.  7. 
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§  472.  THE  exaction  of  oru/inal  evidence  is  unquestionably  one  of 
the  most  marked  features  of  English  law  (a).  And  in  the  present 
chapter  we  propose  to  consider  the  application  of  this  principle  to 
the  proof  of  instruments  and  documents,  which  are  sufficiently 
identified  by  description,  and  proximate  to  the  issues  raised,  to  be 
at  least  prima  facie  receivable  in  evidence.  Such  are  said  to  be  the 
"primary  evidence  "  of  their  own  contents,  and  the  term  "secondary 
evidence  "  is  used  to  designate  any  derivative  proof  of  them;  such 
as  memorials,  copies,  abstracts,  recollections  of  persons  who  have 
read  them,  &c.  It  is  a  general  and  well-known  rule  that  no 
secondary  evidence  of  a  document  can  be  received  until  an  excuse, 
such  as  the  law  deems  sufficient,  is  given  for  the  non-production  of 
the  primary  (I).  Whether  a  proper  foundation  has  been  laid  for 
the  admission  of  secondary  evidence  is  to  be  determined  by  the 
judge  ;  and  if  this  depends  on  a  disputed  question  of  fact,  he  must 
decide  it  (c). 


(a)  See  Introd.  pt.  1,  §  29,  and  bk.  1, 
pt.  1,  §§  87-89. 

(b)  See    Lucas   v.     Williains  [1892],  2 
Q.  B.,  at  p.  116— C.  A.   per  Lord  Esher, 
where,   however,  the    production   of   the 
photograph  of  an  engraving  of  a  picture 


was  admitted  as  evidence  in  an  action  tor 
infringing  the  copyright  of  the  picture-  by 
selling  the  photograph. 

(<0  Supra,  bk.  1,  pt.  1,  §  82  ;  ffarc<u  v. 
Mitchell,  2  Moo.  &  R.  366  ;  Elmcs  v.  Oylc, 
15  Jur.  180. 
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§  473  (d).  And  here  the  important  question  presents  itself, — is 
this  principle  confined  to  evidence  in  causa,  or  does  it  extend  to 
evidence  extra  causarn  f  The  following  questions  were  put  by  the 
House  of  Lords,  and  the  following  answers  given  by  the  judges, 
during  the  proceedings  against  Queen  Caroline  hi  1820  (e).  "  First, 
whether,  in  the  courts  below,  a  party  on  cross-examination  would 
be  allowed  to  represent  in  the  statement  of  a  question  the  contents 
of  a  letter,  and  to  ask  the  witness  whether  the  witness  wrote  a 
letter  to  any  person  with  such  contents,  or  contents  to  the  like 
effect,  without  having  first  shown  to  the  witness  the  letter,  and 
having  asked  that  witness  whether  the  witness  wrote  that  letter, 
and  his  admitting  that  he  wrote  such  letter?"  "Secondly, 
Whether,  when  a  letter  is  produced  in  the  courts  below,  the 
court  would  allow  a  witness  to  be  asked,  upon  showing  the  witness 
only  a  part  of,  or  one  or  more  lines  of  such  letter  and  not  the  whole 
of  it,  whether  he  wrote  such  part  or  such  one  or  more  lines  ;  and  in 
case  the  witness  shall  not  admit  that  he  did  or  did  not  write  the 
same,  the  witness  can  be  examined  to  the  contents  of  such  letter?  " 
"  Thirdly,  Whether,  when  a  witness  is  cross-examined,  and,  upon 
the  production  of  a  letter  to  the  witness  under  cross-examination, 
the  witness  admits  that  he  wrote  that  letter,  the  witness  can  be 
examined  in  the  courts  below,  whether  he  did  not,  in  such  letter, 
make  statements  such  as  the  counsel  shall,  by  questions  addressed 
to  the  witness,  inquire  are  or  are  not  made  therein ;  or  whether  the 
letter  itself  must  be  read  as  the  evidence  to  manifest  that  such 
statements  are  or  are  not  contained  therein  ;  and  in  what  stage  of 
the  proceedings,  according  to  the  practice  of  the  courts  below,  such 
letter  could  be  required  by  counsel  to  be  read,  or  be  permitted  by 
the  court  below  to  be  read  ?  "  The  first  of  these  questions  the 
judges  answered  in  the  negative ;  on  the  ground  that  "  The  con- 
tents of  every  written  paper  are,  according  to  the  ordinary  and 
well-established  rules  of  evidence,  to  be  proved  by  the  paper  itself, 
and  by  that  alone,  if  the  paper  be  in  existence  ;  the  proper  course, 
therefore,  is  to  ask  the  witness  whether  or  no  that  letter  is  of  the 
handwriting  of  the  witness.  If  the  witness  admits  that  it  is  of  his 
or  her  handwriting,  the  cross-examining  counsel  may,  at  his  proper 
season,  read  that  letter  as  evidence,  and  when  the  letter  is  produced, 
then  the  whole  of  the  letter  is  made  evidence.  One  of  the  reasons 
for  the  rule  requiring  the  production  of  written  instruments  is,  in 

(d)  §§    474-450,     \vluch     were    mainly  (c)  Quten's  Case,  The,  2  B.  &  B.  286-291  ; 

devoted  by  the  author  to  a  forcible  attack       22  R.  K.  662. 
on  the  answers  of  the  judges,  are  wholly 
omitted  iu  the  present  edition. 
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order  that  the  court  may  be  possessed  of  the  whole.  If  the  course 
which  is  here  proposed  should  be  followed,  the  cross-examining 
counsel  may  put  the  court  in  possession  only  of  a  part  of  the  con- 
tents of  the  written  paper ;  and  thus  the  court  may  never  be  in 
possession  of  the  whole,  though  it  may  happen  that  the  whole,  if 
produced,  may  have  an  effect  very  different  from  that  which  might 
be  produced  by  a  statement  of  a  part."  The  first  part  of  the  second 
question — namely,  "  whether,  when  a  letter  is  produced  in  the  courts 
below,  the  court  would  allow  a  witness  to  be  asked,  upon  showing 
the  witness  only  a  part  or  one  or  more  lines  of  such  letter,  and  not 
the  whole  of  it,  whether  he  wrote  such  part?  " — the  judges  thought 
should  be  answered  by  them  in  the  affirmative  in  that  form ;  but  to 
the  latter,  "  and  in  case  the  witness  shall  not  admit  that  he  did  or 
did  not  write  such  part,  whether  he  can  be  examined  as  to  the  con- 
tents of  such  letter,"  they  answered  in  the  negative,  for  the  reasons 
already  given  ;  namely,  that  the  paper  itself  is  to  be  produced,  in 
order  that  the  whole  may  be  seen,  and  the  one  part  explained  by 
the  other.  To  the  first  part  of  the  third  question,  Lord  Chief 
Justice  Abbott  answered  as  follows:  "The  judges  are  of  opinion, 
in  the  case  propounded,  that  the  counsel  cannot,  by  questions 
addressed  to  the  witness,  inquire  whether  or  no  such  statements 
are  contained  in  the  letter  ;  but  that  the  letter  itself  must  be  read 
to  manifest  whether  such  statements  are  or  are  not  contained  in 
that  letter.  In  delivering  this  opinion  to  your  lordships,  the 
judges  do  not  conceive  that  they  are  presuming  to  offer  your 
lordships  any  new  rule  of  evidence,  now,  for  the  first  time,  intro- 
duced by  them ;  but  that  they  found  their  opinion  upon  what,  in 
their  judgment,  is  a  rule  of  evidence  as  old  as  any  part  of  the 
common  law  of  England  ;  namely,  that  the  contents  of  a  written 
instrument,  if  it  be  in  existence,  are  to  be  proved  by  that  instrument 
itself,  and  not  by  parol  evidence."  To  the  latter  part  of  the  ques- 
tion he  returned  for  answer,  "  the  judges  are  of  opinion,  according 
to  the  ordinary  rule  of  proceeding  in  the  courts  below,  the  letter  is 
to  be  read  as  the  evidence  of  the  cross-examining  counsel,  as  part  of 
his  evidence  in  his  turn,  after  he  shall  have  opened  his  case ;  that 
that  is  the  ordinary  course  :  but  that  if  the  counsel  who  is  cross- 
examining  suggests  to  the  court  that  he  wishes  to  have  the  letter 
read  immediately,  in  order  that  he  may,  after  the  contents  of  that 
letter  shall  have  been  made  known  to  the  court,  found  certain 
questions  upon  the  contents  of  that  letter,  to  be  propounded  to  the 
witness,  which  could  not  well  or  effectually  be  done  without  reading 
the  letter  itself,  that  becomes  an  excepted  case  in  the  courts  below, 
and,  for  the  convenient  administration  of  justice,  the  letter  is 
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permitted  to  be  read  at  the  suggestion  of  the  counsel,  but  con- 
sidering it,  however,  as  part  of  the  evidence  of  the  counsel  pro- 
posing it,  and  subject  to  all  the  consequences  of  having  such  letter 
considered  as  part  of  his  evidence." 

The  foregoing  questions  and  answers  were  followed  by  this  (/)  : 
"  Whether,  according  to  the  established  practice  in  the  courts  below, 
counsel  cross-examining  are  entitled,  if  the  counsel  on  the  other 
side  object  to  it,  to  ask  a  witness  whether  he  has  made  represen- 
ations  of  a  particular  nature,  not  specifying  in  his  question 
whether  the  question  refers  to  representations  in  writing  or  in 
words?"  Lord  Chief  Justice  Abbott  delivered  the  following 
answer  of  the  judges  :  "  The  judges  find  a  difficulty  to  give  a 
distinct  answer  to  the  question  thus  proposed  by  your  lordships, 
either  in  the  affirmative  or  negative,  inasmuch  as  we  are  not  aware 
that  there  is,  in  the  courts  below,  any  established  practice  which  we 
can  state  to  your  lordships,  as  distinctly  referring  to  such  a  ques- 
tion propounded  by  counsel  on  cross-examination,  as  is  here  con- 
tained ;  that  is,  whether  the  counsel  cross-examining  are  entitled 
to  ask  the  witness  whether  he  has  made  such  representation ;  for  it 
is  not  in  the  recollection  of  any  one  of  us  that  such  a  question,  in 
those  words, — namely,  '  whether  a  witness  has  made  such  and  such 
representation,' — has  at  any  time  been  asked  of  a  witness.  Ques- 
tions, however,  of  a  similar  nature  are  frequently  asked  at  »/>>•/  prius, 
referring  rather  to  contracts  and  agreements,  or  to  supposed  con- 
tracts and  agreements,  than  to  declarations  of  the  witness  ;  as,  for 
instance,  a  witness  is  often  asked  whether  there  is  an  agreement  for 
a  certain  price  for  a  certain  article, — an  agreement  for  a  certain 
definite  time, — a  warranty, — or  other  matter  of  that  kind  being  a 
matter  of  contract.  And  when  a  question  of  that  kind  has  been 
asked  at  nisi  jwius,  the  ordinary  course  has  been  for  the  counsel  on 
the  other  side  not  to  object  to  the  question  as  a  question  that  could 
not  properly  be  put,  but  to  interpose,  on  his  own  behalf,  another 
intermediate  question ;  namely,  to  ask  the  witness  whether  the 
agreement  referred  to  in  the  question  originally  proposed  by  the 
counsel  on  the  other  side  was  or  was  not  in  writing ;  and  if  the 
witness  answers  that  it  was  in  writing,  then  the  inquiry  is  stopped, 
because  the  writing  must  be  itself  produced. — My  lords,  therefore, 
although  we  cannot  answer  your  lordships'  question  distinctly  in 
the  affirmative  or  the  negative,  for  the  reason  I  have  given, — 
namely,  the  want  of  an  established  practice  referring  to  such  a 
question  by  counsel, — yet,  as  we  are  all  of  opinion  that  the  witness 
cannot  properly  be  asked,  on  cross-examination,  whether  he  has 

(/)  2  B.  &  B.  292-294  :  22  E.  R.  662. 
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written  such  a  thing  (the  proper  course  being  to  put  the  writing 
into  his  hands,  and  ask  him  whether  it  be  his  writing),  considering 
the  question  proposed  to  us  by  your  lordships,  with  reference  to  that 
principle  of  law  which  requires  the  writing  itself  to  be  produced,  and 
with  reference  to  the  course  that  ordinarily  takes  place  on  questions 
relating  to  contracts  or  agreements,  we  each  of  us  think  that  if  such 
a  question  were  propounded  before  us  at  nisi  ^>ri«s,  and  objected 
to,  we  should  direct  the  counsel  to  separate  the  question  into  its 
parts.  My  lords,  I  find  I  have  not  expressed  myself  with  the  clear- 
ness I  had  wished,  as  to  dividing  the  question  into  parts.  I  beg, 
therefore,  to  inform  the  House  that,  by  dividing  the  question  into 
parts,  I  mean,  that  the  counsel  would  be  directed  to  ask  whether 
the  representation  had  been  made  in  writing  or  by  words.  If  he 
should  ask  whether  it  had  been  made  in  writing,  the  counsel  on  the 
other  side  would  object  to  the  question  ;  if  he  should  ask  whether  it 
had  been  made  by  words, — that  is,  whether  the  witness  had  said  so 
and  so, — the  counsel  would  undoubtedly  have  a  right  to  put  that 
question,  and  probably  no  objection  would  be  made  to  it." 

§  481  (ff).  The  answers  of  the  judges  in  Queen  Caroline's  case — 
opposed,  as  they  were,  to  the  most  elementary  principles  of  evi- 
dence— having  for  years  been  denounced  by  writers  on  the  subject, 
and  latterly  by  the  Common  Law  Commissioners  of  1850,  at  length 
received  the  condemnation  of  the  Legislature.  The  Common  Law 
Procedure  Act,  1854  (17  &  18  Viet.  c.  125),  s.  24,  following  almost 
verbatim  the  recommendation  of  those  commissioners,  enacted  that — 

"  A  witness  may  be  cross-examined  as  to  previous  statements  made 
by  him  in  writing,  or  reduced  into  writing,  relative  to  the  subject- 
matter  of  the  cause,  without  such  writing  being  shown  to  him  ;  but 
if  it  is  intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the 
purpose  of  so  contradicting  him  :  Provided  always,  that  it  shall  be 
competent  for  the  judge,  at  any  time  during  the  trial,  to  require 
the  production  of  the  writing  for  his  inspection,  and  he  may  there- 
upon make  such  use  of  it  for  the  purposes  of  the  trial  as  he  shall 
think  fit."  By  sect.  103,  the  enactments  in  this  section  were 
extended  to  every  court  of  civil  judicature  in  England  and  Ireland ; 
and  the  Criminal  Procedure  Act,  1865  (28  Viet.  c.  18),  sects.  1  &  5, 
extended  them  to  criminal  cases. 

§  482.  It  has  been  already  stated,  that  when  the  absence  of  the 
primary  source  of  evidence  has  been  accounted  for,  secondary 

(g)  As  to  omission  from  this  edition  of  §§  474-480,  see  p.  395,  n.  (il),  supra. 
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evidence  is  receivable  (h).     The  excuses  which  the  law  allows  for  / 


dispensing  with  primary  evidence  are0hat  the  document  has  been 
destroyed  "oTTost ;  or  that  it  is  in  the  possession  of  the  adversary, 
who  does  not  produce  it  after  due  notice  calling  on  him  so  to  do  ; 
or  in  that  of  a  party  privileged  to  withhold  it,  who  insists  on  his 
privilege ;  or  who  is  out  of  the  jurisdiction  of  the  court,  and  conse- 
quently cannot  be  compelled  to  produce  it.  Whether  a  sufficient 
foundation  has  been  laid  for  admitting  secondary  evidence,  is  often 
a  matter  of  nicety,  and  depends  on  whether  sufficient  proof  has 
been  given  of  the  destruction  or  loss  of  the  document ;  whether  a 
notice  to  produce  is  required, — as  in  many  cases  the  proceedings 
amount  to  constructive  notice  (0,  and  if  so,  whether  the  notice 
given  is  sufficient  in  its  terms,  and  has  been  given  in  proper  time, 
tVc.  There  are,  however,  some  general  principles  which  should 
always  be  borne  in  mind.  First,_Whether  sufficient  search — that 
is,  every  reasonable,  not  every  possible,  search  (k) — has  been  made 
for  a  document,  depends  much  on  its  nature  and  the  circumstances 
of  the  case(0, — as  a  useless  document  may  be  presumed  to  have 
been  lost  or  destroyed,  on  proof  of  a  much  less  search,  and  after  a 
much  shorter  time,  than  an  important  one.  This  subject  is  well 
illustrated  by  Gathcrcolc  v.  Miall  (in),  which  was  an  action  for  a 
libel  in  a  newspaper  called  "The  Nonconformist."  In  order  to 
prove  the  circulation  of  the  libel,  a  witness  was  called  who  said  he 
was  president  of  a  literary  institution,  which  consisted  of  eighty 
members ;  that  a  number  of  "  The  Nonconformist  "  was  brought  to 
the  institution,  he  did  not  know  by  whom,  and  left  there  gratui- 
tously ;  that,  about  a  fortnight  afterwards,  it  was  taken  (as  he 
supposed)  out  of  the  subscribers'  room  without  his  authority,  and 
was  never  returned ;  that  he  had  searched  the  room  for  it,  but  had 
not  found  it,  and  never  knew  who  had  it ;  and  that  he  believed  it 
had  been  lost  or  destroyed.  Under  these  circumstances,  the  judge 
at  niti  jtriiis  held  that  secondary  evidence  of  the  contents  of  the 
paper  was  admissible.  A  new  trial  having  been  moved  for  on  the 
ground  that  this  evidence  was  improperly  received,  the  court  held 

(h)  Supra,  §   472.      "Quamque  ex  ea  Merchant  Shipping  Act,  1894,  57  &  58  Viet, 

defiuitione   adpareat,    instrumenta   reram  c.  60,  repeating  sect.   105  of  the  repealed 

gestarum  fidei  ac  memorise  causa  confiei  :  Merchant   Shipping  Act,    1854,    17  &  18 

facile  patet,  eis  amissis,  jus  non  exspirare,  Viet.  c.  104. 

nee  nllam  obligatiouem  perimi,  dum  alia  (k)  Hart  v.  Hart,  1  Hare,  1. 

snpersit  probandi  ratio."    Heinec.  ad  Pand.  (1)  E.  v.  East  Farleigh,  6  D.  &  Ryl.  147  ; 

pars  4,  §  133.     See  also  Mascard.  de  Prob.  Gathercole  v.    Miall,    15   M.   &  Vf.    319  ; 

Concl.  480,  n.  4.  Rirhards  \.    Lewis,   15  Jnr.  512  ;  £.  r. 

(t)  Notice  to  produce  a  seaman's  agree-  JBraintree,  1  E.  &  E.  51  ;  Qu'-lter  v.  Jarfs, 

meiit  or  copy  is  dispensed  with,  in  the  case  14  C.  B.  x.  s.  747. 

of  an  action  by  a  seaman,  by  sect.  123  of  the  (m)  15  31.  &  W.  319. 
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the  ruling  to  be  right.  Alderson,  B.,  in  delivering  his  judgment, 
says:  (»)  "The  question  whether  there  has  been  a  loss,  and 
whether  there  has  been  sufficient  search,  must  depend  very  much 
on  the  nature  of  the  instrument  searched  for  ;  and  I  put  the  case, 
in  the  course  of  the  argument,  of  the  back  of  a  letter.  It  is  quite 
clear  a  very  slender  search  would  be  sufficient  to  show  that  a 
document  of  that  description  had  been  lost.  If  we  were  speaking 
of  an  envelope  in  which  a  letter  had  been  received,  and  a  person 
said,  '  I  have  searched  for  it  among  my  papers  ;  I  cannot  find  it,' 
surely  that  would  be  sufficient.  So,  with  respect  to  an  old  news- 
paper which  had  been  at  a  public  coffee-room  ;  if  the  party  who 
kept  the  public  coffee-room  had  searched  for  it  there,  where  it  ought 
to  be  if  in  existence,  and  where  naturally  he  would  find  it,  and  says 
he  supposes  it  has  been  taken  away  by  some  one,  that  seems  to  me 
to  be  amply  sufficient.  If  he  had  said,  '  I  know  it  was  taken  away 
by  A.  B.,'  then  I  should  have  said,  you  ought  to  go  to  A.  B.,  and 
see  if  A.  B.  has  not  got  that  which  it  is  proved  he  took  away ;  but 
if  you  have  no  proof  that  it  was  taken  away  by  any  individual  at  all, 
it  seems  to  me  to  be  a  very  unreasonable  thing  to  require  that  you 
should  go  to  all  the  members  of  the  club,  for  the  purpose  of  asking 
one  more  than  another  whether  he  has  taken  it  away,  or  kept  it. 
I  do  not  know  where  it  would  stop  ;  when  you  once  go  to  each  of 
the  members,  then  you  must  ask  each  of  the  servants,  or  wives,  or 
children  of  the  members  ;  and  where  will  you  stop  ?  As  it  seems 
to  me,  the  proper  limit  is,  where  a  reasonable  person  would  be 
satisfied  that  they  had  bona  fide  endeavoured  to  produce  the 
document  itself ;  and  therefore  I  think  it  was  reasonable  to  receive 
parol  evidence  of  the  contents  of  this  newspaper."  Secondly, 
according  to  some  authorities,  the  object  of  a  notice  to  produce  is 
not  merely  to  enable  the  party  served  to  have  the  document  in  court ; 
but  also  that  he  may  be  enabled  to  prepare  evidence  to  explain, 
nullify,  or  confirm  it  (o).  This  notion  has,  however,  been  overruled, 
after  argument  and  full  review  of  the  cases,  by  the  Court  of 
/Exchequer,  in  a  case  of  Dwyer  v.  Collins  (y)  ;  in  which  it  was  held, 
I  that  the  sole  object  of  such  a  notice  is  to  enable  the  party  to  have 
the  document  in  court  to  produce  it  if  he  likes  ;  and  if  he  does  not, 
then  to  enable  the  opponent  to  give  secondary  evidence.  "  If," 
said  Parke,  B.,  in  delivering  the  judgment  of  the  court,  "this 
(i.e.,  the  reason  suggested  by  the  above  authorities)  be  the  true 
reason,  the  measure  of  the  reasonable  length  of  notice  would  not  be 

(n)  Gathercole  v.  Miall,  15  M.  &  W.,  at  tridge,  cited  arguendo  in  Doe  d.  Wartney 

p.  335.  v.  Grey,  1  Stark.  283. 

(0)  1  Stark.  Ev.  404,  3rd  Ed.  ;  Cook  v.  (p)  7  Exch.  639 ;  16  Jur.  569. 

Ilearn,  1  Moo.  &  R.  201  ;  Exall  v.  Par- 


PART    II.]  MODE    OF    PROOF.  401 

the  time  necessary  to  procure  the  document,  a  comparatively  simple 
inquiry,  but  the  time  necessary  to  procure  evidence  to  explain  or 
support  it,  a  very  complicated  one,  depending  on  the  nature  of  the 
case  and  the  document  itself  and  its  bearing  on  the  cause."  And 
it  was  accordingly  held  in  that  case,  that  where  a  party  to  a  suit, 
or  his  attorney,  has  a  document  with  him  in  court,  he  may  be 
called  on  to  produce  it  without  previous  notice  ;  and  in  the  event 
of  his  refusing,  the  opposite  party  may  give  secondary  evidence. 

§  483.  The  expression  that  secondary  evidence  of  a  document  is 
receivable  must  not  be  understood  to  mean  that  conjectural,  or  any 
other  form  of  illegal  evidence  of  it,  will  be  received.  Secondary 
evidence  must  be  legitimate  evidence,  inferior  to  the  primary  solely 
in  respect  of  its  derivative  character.  Thus,  the  copy  of  a  copy 
of  a  destroyed  or  lost  document  is  not  receivable  in  evidence,  even 
though,  as  it  seems,  the  absence  of  the  first  copy  has  been  satis- 
factorily explained  (q).  So,  previous  to  the  Evidence  Act,  1851, 
14  &  15  Viet.  c.  99,  s.  2,  where  a  document  was  lost,  a  copy  of  it 
made  by  the  party  to  the  suit  was  not  admissible,  unless  proved  by 
evidence  aliunde  to  be  accurate ;  for  as  he  was  not  a  competent  witness 
for  himself,  so  what  he  wrote  could  not  be  evidence  for  him  (r). 

And  here  it  is  of  the  utmost  importance  to  remember  that  there 
are  no  degrees  of  secondary  evidence,,  (s).  A  party  entitled  to  resort 
to  this  mode  of  proof  may  use  any  form  of  it ;  his  not  adducing,  or 
even  wilfully  withholding  some  other,  likely  to  be  more  satisfactory, 
is  only  matter  of  observation  for  the  jury.  Thus,  the  evidence  of 
a  witness  who  has  read  a  destroyed  or  lost  document  is  perfectly 
receivable,  although  a  copy  or  abstract  of  it  is  in  existence,  and 
perhaps  even  in  court.  This  rule,  so  elementary  in  its  nature,  was 
not  established  until  the  case  of  Doe  d.  Gilbert  v.  Ross  (t)  in  1840 
previous  to  which,  however,  various  dicta  were  to  be  found  on  the 
subject,  and  the  prevailing  opinion  was  rather  the  other  way  («). 
But  that  decision  is  in  perfect  accordance  with  the  general  principles 
of  evidence,  and  a  contrary  doctrine  would  open  the  widest  door  to 
fraud  and  chicane.  At  the  trial  of  the  case  on  the  circuit,  in  order 
to  prove,  by  secondary  evidence,  the  contents  of  a  marriage  settle- 
ment,— a  copy  which  was  tendered  having  been  rejected  for  want 

(q)  Reeve  v.  Long,  Holt,  286  ;  Liebman  Brown  v.   Woodman,  6  C.  &   P.   206  ;  40 

T.  Poolctj,  1  Stark.   167  ;  18   R.   R.  756  ;  R.  R.  809. 

Ev.  ringham  \.  Roundell,  2  Moo.  &  R.  138  ;  (t)  7  M.  £  W.  102. 

Gilb.  Ev.  9,  4th  Ed.  (u)  The    cases   were    collected   by  the 

(r)  Fisher  v.  Sannula,  1  Camp.  192-193.  author  in  the  Monthly  Law  Mag.,  vol.  4, 

(s)  Doe  d.  Gilbert  v.  Ross,   7  M.   &  W.  p.  265. 
102  ;  Hall  v.  Ball,  3  Scott,   N.   R.    577  ; 

B.E.  26 
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of  a  stamp, — a  short-hand  writer's  notes  of  a  former  trial,  at  which 
the  settlement  was  proved,  were  offered  and  received  by  the  judge. 
The  jury  having  found  for  the  plaintiff,  it  was  objected  before  the 
court  in  bane  that  this  evidence  ought  not  to  have  been  received, 
especially  as  it  appeared  that  a  copy  of  the  settlement  was  in  exist- 
ence ;  and  several  of  the  previous  dicta  were  cited.  The  court, 
however,  refused  even  a  rule  to  show  cause  on  this  point,  Parke,  B., 
observing:  "As  soon  as  you  have  accounted  for  the  original  docu- 
ment, you  may  then  give  secondary  evidence  of  its  contents.  When 
parol  evidence  is  then  tendered,  it  does  not  appear  from  the  nature 
of  such  evidence  that  there  is  any  attested  copy,  or  better  species  of 
secondary  evidence  behind.  We  know  of  nothing  but  of  the  deed 
which  is  accounted  for,  and  therefore  the  parol  evidence  is  in  itself 
unobjectionable.  Does  it  then  become  inadmissible,  if  it  be  shown 
from  other  sources  that  a  more  satisfactory  species  of  secondary 
evidence  exists  ?  I  think  it  does  not ;  and  I  have  always  under- 
stood the  rule  to  be,  that  when  a  party  is  entitled  to  give  secondary 
evidence  at  all,  he  may  give  any  species  of  secondary  evidence 
within  his  power." 

§  484.  There  are  several_exceptions  to  the  rule  which  require^ 
primary  evidence  to  be  given.  The  following  are  the  principal : 
First,  where  the  production  of  it  is  physically  impossible,  as  where 
characters  are  traced  on  a  rock  ;  or,  secondly,  where  it  would  be 
highly  inconvenient  on  physical  grounds ;  as  where  they  are 
engraven  on  a  tombstone  (x),  or  chalked  on  a  wall  or  building  (?/), 
or  contained  in  a  paper  permanently  fixed  to  it  (z),  &c. 

§  485.  3.  The  most  important  and  conspicuous  exception,  however, 
is  with  respect  to  the  proof  of  records  (a),  and  other  miblicdocu- 
_ments_of  general  concernment  (b) ;  the  objection  to  producing  which 
rests  on  the  ground  of  moral,  not  physical  inconvenience.  They 
are,  comparatively  speaking,  liable  to  corruption,  alteration,  or 
misrepresentation, — the  whole  community  being  interested  in  their 
preservation,  and,  in  most  instances,  entitled  to  inspect  them  ; 
while  private  writings,  on  the  contrary,  are  the  objects  of  interest 
but  to  few,  whose  property  they  are,  and  the  inspection  of  them  can 

(x)  Tracy  Peerage  case,  10  Cl.  &  F.  154.  (a)  Dr.  Leij field's  case,  lOCo.  92b  ;  Doct 

(y)  Mortimer  v.  M'Callan,  6  M.  &  W.  Placit.  201,  206  ;  Leighton  v.  L<-i<jli/on,  1 

58,  63  and  68  ;  Saycr  v.  Glossop,  2  Exch.  Str.  210. 

411,  per  Rolfe,  B.  ;  Bruce  v.  Nicolopulo,  (b)  Mortimer  v.  M'Callan,  6  M.   &  W. 

11  Exch.  129.  58 ;  Lynch  v.  Clarke,  Holt,  293 :  3  Snlk. 

(z)  Jt.  v.  Fursey,  6  C.  &  P.  84  ;  40  R.  R.  154.  See  infrd. 

805 ;  Jones  v.  Tarleton,  9  M.  &  W.  675. 
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only  be  obtained,  if  at  all,  by  application  to  a  court  of  justice.  The 
number  of  persons  interested  in  public  documents  also  renders  them 
much  more  frequently  required  for  evidentiary  purposes  ;  and  if  the 
production  of  the  originals  were  insisted  on,  not  only  would  great 
inconvenience  result  from  the  same  documents  being  wanted  in 
different  places  at  the  same  time,  but  the  continual  change  of  place 
would  expose  them  to  be  lost,  and  the  handling  from  frequent  use 
would  soon  insure  their  destruction.  For  these  and  other  reasons  (c), 
the  law  deems  it  better  to  allow  their  contents  to  be  proved  by 
derivative  evidence,  and  to  run  the  chance,  whatever  that  may  be, 
of  errors  arising  from  inaccurate  transcription,  either  intentional 
or  casual.  But,  true  to  its  great  principle  of  exacting  the  best 
evidence  that  the  nature  of  the  matter  affords,  the  law  requires  this 
derivative  evidence  to  be  of  a  very  trustworthy  kind,  and  has 
defined,  with  much  precision,  the  forms  of  it  which  may  be  resorted 
to  in  proof  of  the  different  sorts  of  public  writings  (</).  Thus  it 
must,  at  least  in  general,  be  in  a  u-ritten  form, — i.e.,  in  the  shape  of 
a  copy;  and,  as  already  mentioned  (e),  must  not  be  a  copy  of  a  copy. 
In  very  few,  if  in  any  instances,  is  oral  evidence  receivable  to  prove 
the  contents  of  a  record  or  public  book  which  is  in  existence. 

§  486.  The  principal  sorts  of  copies  used  for  the  proof  of 
documents  are, — 1.  Exemplifications  under  the  great  seal.  2. 
Exemplifications  under  the  seal  of  the  court  where  the  record  is. 
3.  Office  copies, — *.<•.,  copies  made  by  an  officer  appointed  by  law , 
for  the  purpose.  4.  Examined  copies.  An  examined  copy  is  a 
copy  sworn  to  be  a  true  copy,  by  a  witness  who  has  compared  it  line 
for  line  with  the  original,  or  who  has  examined  the  copy  while 
another  person  read  the  original.  The  document  must  be  in 

(c)  It  is  said  in  some  books  that  the  dejrrees  in  secondary  evidence  ;  but  it  does 
reason  why  records  may  be  proved  bya  copy  not  fall  within  its  principle.     E.g.,  a  party 
is,  that  no  rasure  or  interlineations  shall  wants  to  prove  the  contents  of  a  private 
be  intended  in  them.     Dr.  Leyfielrfs  case,  document  in  the  possession  of  his  adversary, 
10  Co.  92  b  ;  B.  N.  P.  227.     But  though  who  refuses  to  produce  it  ;   and  for  this 
this  may  be  one  reason,  it  is  neither  the  purpose  calls  a  witness,  who  offers  to  state 
only  nor  the  principal  one.      The  actual  its  contents  from  memory.     How  unjust 
record  must  be  produced  on   an   issue  of  would  it  be  if  the   opposite  party  could 
mil   tiel  record   in   the  same  court ;  and  exclude  this  evidence,  by  showing  that  a 
although  it  is  a  praesumptio  juris  et  de  jure  copy  of  the  document  was   in  existence, 
that  officers  of  courts  of  justice  make  up  which  perhaps  was  even  made  the  day  before 
their  records  accurately,   and  keep  them  the  trial,  with  the  view  of  enabling  him  to 
from  being  tampered  with,  so  strong  a  pre-  raise   the   objection.      See  supra,   §  483. 
sumption  coiild  hardly  be  made  in  favour  But  this  reasoning  cannot  apply  in  the  case 
of  public  books  and  documents  not  of  a  of  a  public  document,  which  is  kept  in  a 
judicial  character.  known  place,  where  every  one  may  inspect 

(d)  At  first  sight  this   may  appear  at       and  obtain  a  copy  of  it. 
variance  with  the  maxim  that  there  are  no          (e)  Suprd,  §  483. 

26—2 
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a  character  and  language  that  the  witness  understands  (/),  and  he 
must  also  have  read  the  whole  of  it(</).  According  to  most 
authorities,  when  the  latter  of  the  above  modes  of  examination  is 
resorted  to,  it  is  unnecessary  to  call  both  the  persons  engaged  in 
it,  or  that  they  should  have  alternately  read  and  inspected  the 
original  and  copy,  for  that  it  ought  not  to  be  presumed  that  any 
person  would  wilfully  misread  a  record  (/t).  But  in  a  modern  case 
before  a  committee  of  privileges  of  the  House  of  Lords,  where,  in 
order  to  prove  a  memorandum  roll  in  the  Court  of  Exchequer  in 
Dublin,  a  witness  produced  a  copy  of  the  roll,  which  he  said  he  had 
compared  with  the  original,  according  to  the  usual  custom  of  the 
office, — the  clerk  in  the  office  holding  the  original  and  reading  it, 
while  the  witness  held  the  copy,  without  changing  hands, — and 
what  he  heard  the  clerk  read  corresponded  with  what  the  witness 
saw  in  the  copy,  the  committee  held  that  this  practice  was  incorrect; 
that  the  witness  could  not  swear  that  the  document  produced  was 
a  close  copy,  and  therefore  it  could  not  be  received ;  that  it  was 
important  it  should  be  known  that  copies  must  be  compared  in  a 
different  manner, — viz.,  by  changing  hands.  The  same  witness 
having  said,  on  producing  a  copy  of  a  statute  roll,  that,  besides 
comparing  it  in  the  usual  way  in  the  office,  he  read  it  with  the 
original  himself,  the  document  was  received  as  evidence  (i).  The 
rule  laid  down  in  that  case,  is  not,  however,  always  followed  in 
practice.  5.  Copies  signed  and  certified  as  true,  by  the  officer  to 
whose  custody  the  original  is  intrusted.  6.  Photograph  copies,— 
of  all  others  the  best  for  showing  any  peculiarities  that  exist  in  the 
original  document,  and  consequently  invaluable  in  cases  turning  on 
those  peculiarities ;  as,  for  instance,  when  the  original  is  suspected 
of  having  been  tampered  with  after  the  copy  has  been  taken,  &c. 
An  examination  of  the  cases,  in  which  these  various  species  of  copies 
may  be  used  as  proof  of  public  or  other  documents,  would  be  alto- 
gether foreign  to  a  work  like  the  present ;  suffice  it  to  say,  that 
there  are  a  few  instances  where  none  of  them  is  receivable,  and  the 
original  must  be  produced.  Of  these  the  principal  is,  where  the 
gist  of  a  party's  action  or  defence  lies  in  a  record  of  the  court  where 
the  cause  is,  and  issue  is  joined  on  a  plea  of  nul  tiel  record.  Here 
it  is  obvious  that  the  reasons  which  plead  so  strongly  for  allowing 
inferior  evidence  to  prove  records,  &c.  (k),  do  not  apply:  "  Cessante 
ratione  legis,  cessat  ipsa  lex  "  (I). 

(/)   Crawford  Peerage  case,  2  Ho.  Lo.  (i)  Slane  Peerage  case,   5  Cl.  &  F.  42; 

Gas.  544-545.  47  R.  R.  14. 

(g)  Nelthrop  v.  Johnson,  Clayt.  142,  pi.  (k)  Supra,  §  485. 

259.  (l)  Co.  Litt.  70  b. 

(k)  Rolfe  v.  Dart,  2  Taunt.  52  ;  Giles  v. 
Hill,  1  Campb.  471,  n. 
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$  487.  Public  documents,  though  not  of  a  judicial  nature,  such 
as  registers  of  births,  marriages,  and  deaths  (HI)  ;  the  books  of  the 
Bank  of  England  (»)>  or  of  the  East  India  Company  (o)  ;  bank  bills 
on  the  file  at  the  bank  (_p),  &c., — are,  in  general,  provable  by 
examined  copies.  And  by  the  Evidence  Act,  1851,  14  &  15  Viet.  c. 
99,  s.  14,  it  is  enacted,  that  "Whenever  any  book  or  other  docu- 
ment is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on 
its  mere  production  from  the  proper  custody,  and  no  statute  exists 
which  renders  its  contents  provable  by  means  of  a  copy,  any  copy 
thereof  or  extract  therefrom  shall  be  admissible  in  evidence  in  any 
court  of  justice,  or  before  any  person  now  or  hereafter  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  provided  it  be  proved  to  be  an  examined  copy  or  extract, 
or  provided  it  purport  to  be  signed  and  certified  as  a  true  copy  or 
extract,  by  the  officer  to  whose  custody  the  original  is  intrusted." 

£  488.  By  several  modern  Acts  of  Parliament,  special  modes  of 
proof  are  provided  for  many  kinds  of  records  and  public  documents. 
By  the  Documentary  Evidence  Act,  1868(</),  sect.  2,  it  is  enacted 
as  follows  :  "  Prima  facie  evidence  of  any  proclamation,  order,  or 
regulation  issued  before  or  after  the  passing  of  this  Act  by  Her 
Majesty  or  by  the  privy  council,  also  of  any  proclamation,  order, 
or  regulation  issued  before  or  after  the  passing  of  this  Act,  by  or 
under  the  authority  of  any  such  department  of  the  government,  or 
officer  as  is  mentioned  in  the  first  column  of  the  Schedule  hereto  (r), 
may  be  given  in  all  courts  of  justice,  and  in  all  legal  proceedings 
whatever,  in  all  or  any  of  the  modes  hereinafter  mentioned,  that 
is  to  say  : — 

"  1.  By  the  production  of  a  copy  of  the  '  Gazette  '  purporting  to 
contain  such  proclamation,  order,  or  regulation. 

"  2.  By  the  production  of  a  copy  of  such  proclamation,  order,  or 
regulation  purporting  to  be  printed  by  the  government  printer,  or, 
where  the  question  arises  in  a  court  in  any  British  colony  or  posses- 
sion, of  a  copy  purporting  to  be  printed  under  the  authority  of  the 
legislature  of  such  British  colony  or  possession. 

(?n)  Lynch  v.  Clarke,  Holt,  293  ;  Sayer  law  tLat  may  from  time  to  time  be  made 

v.  Glossop,  2  Exch.  409.     These  documents  by  the  legislature  of  any  British  colony  or 

are  within  the  Evidence  Act,   1851,  14  &  possession,  this  Act  is  to  be  in  force  in 

15  Viet.  c.  99,  s.  14.  cited  infrA.     See  R.  every  such  colony  and  possession  ;  sect.  3. 

v.   «"</;••  r,  L.  Rep.,  2  C.  C.  85.  (r)  I.e. :  — 

(n)  Mortimerv.  Sl'Callan,  6  M.  &;  W.  58.  The  Commissioners  of  the  Treasury  ; 

(o)  Shelling  v.  Farmer,  1  Str.  646  ;  note  The  Commissioners  for  executing  the  Office 

to  the  case  of  H.  v.  Lord  Geo.  Gordon,  '2  of  Lord  High  Admiral ; 

Dongl.  593.  Secretaries  of  State  ; 

(p)  Man  v.  Cary,  3  Salk.  155.  Committee  of  Privy  Council  for  Trade  ; 

(q)  31  &  32  Viet.  c.  37.     Subject  to  any  The  Poor  Law  Board. 
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"  3.  By  the  production,  in  the  case  of  any  proclamation,  order,  or 
regulation  issued  by  Her  Majesty  or  by  the  privy  council,  of  a 
copy  or  extract  purporting  to  be  certified  to  be  true  by  the  clerk  of 
the  privy  council,  or  by  any  one  of  the  lords  or  others  of  the  privy 
council,  and,  in  the  case  of  any  proclamation,  order,  or  regulation 
issued  by  or  under  the  authority  of  any  of  the  said  departments  or 
officers,  by  the  production  of  a  copy  or  extract  purporting  to  be 
certified  to  be  true,  by  the  person  or  persons  specified  in  the  second 
column  of  the  said  Schedule  in  connection  with  such  department 
or  officer  (s). 

"  Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 

"  No  proof  shall  be  required  of  the  handwriting  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  Act,  to  the  truth  of 
any  copy  of  or  extract  from  any  proclamation,  order,  or  regulation." 

In  the  Evidence  Act,  1851,  14  &  15  Viet.  c.  99,  the  12th  section 
relates  to  proof  of  the  register  of  British  vessels.  The  13th,  which 
is  by  far  the  most  important,  regulates  the  proof  of  previous  con- 
victions and  acquittals  as  follows:  "Whenever,  in  any  proceeding 
whatever  (t),  it  may  be  necessary  to  prove  the  trial  and  conviction 
or  acquittal  of  any  person  charged  with  any  indictable  offence,  it 
shall  not  be  necessary  to  produce  the  record  of  the  conviction  or 
acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall  be  sufficient 
that  it  be  certified  or  purport  to  be  certified  under  the  hand  of  the 
clerk  of  the  court,  or  other  officer  having  the  custody  of  the  records 
of  the  court  where  such  conviction  or  acquittal  took  place,  or  by  the 
deputy  of  such  clerk  or  other  officer,  that  the  paper  produced 
is  a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and 
judgment  or  acquittal,  as  the  case  maybe,  omitting  the  formal  parts 
thereof." 

The  Evidence  Act,  1845,  8  &  9  Viet.  c.  113,  s.  3,  enacts,  "  All 
copies  of  private  and  local  and  personal  Acts  of  Parliament  not 
public  acts,  if  purporting  to  be  printed  by  the  Queen's  printers,  and 
all  copies  of  the  journals  of  either  House  of  Parliament,  and  of 
royal  proclamations,  purporting  to  be  printed  by  the  printers  to  the 


(s)  I.e.  : —  Council  for  Trade,  or  any  Secretary  or 

Any  Commissioner,  Secretary,  or  Assistant  Assistant   Secretary   of  the  said  Corn- 
Secretary  of  the  Treasury  ;  mittee ; 

Any  of  the  Commissioners  for  executing  the  Any  Commissioner  of  the  Poor  Ln\v  IWnl, 

office  of  Lord  High  Admiral,  or  either  of  or  any  Secretary  or  Assistant  Secretary 

the    Secretaries    to    the   said   Commis-  of  the  said  Board, 

sioners  ;  (t)  That    is,    either    civil    or   criminal. 

Any  Secretary  or  Undersecretary  of  State  ;  Richardson  v.  Willis,  L.  Rep.,  8  Ex.  69. 

Any  Member  of  the  Committee  of  Privy 
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crown  or  by  the  printers  to  either  House  of  Parliament  (u),  or  by 
any  or  either  of  them,  shall  be  admitted  as  evidence  thereof  by  all 
courts,  judges,  justices,  and  others,  without  any  proof  being  given 
that  such  copies  were  so  printed." 

The  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Viet.  c.  11), 
provides  for  the  copies  of  entries  in  bankers'  books  being  given  in 
evidence,  upon  proof  that  the  entries  were  made  in  the  usual  course 
of  business,  and  that  the  copies  have  been  examined  with  them  and 
found  correct.  The  effect  of  this  has  been  said  to  be  to  make  the 
copies  admissible,  even  in  cases  where  the  originals  would  not  be, 
as  where  a  party  to  a  cause  produced  a  copy  of  an  entry  in  the  book 
of  his  own  bank  (x).  By  s.  7,  "  on  the  application  of  any  party  to 
a  legal  proceeding,"  inspection  may  be  obtained  of  "  any  entries  in 
a  banker's  book  for  any  of  the  purposes  of  such  proceedings,"  but 
the  inspection  when  granted,  will  be  limited  to  the  period  covered 
by  the  matters  in  dispute  in  the  proceedings  (y) ;  and  will  as  a 
general  rule  be  limited  also  to  entries  in  an  account  which  is  in 
form  or  substance  (z)  the  account  of  one  of  the  parties  to  the  pro- 
ceedings (a).  Whether  there  is  jurisdiction  to  order  inspection  of 
an  account  of  a  person  not  in  any  sense  a  party  has  not  been 
expressly  decided,  but  Lindley,  M.  R.,  has  said  that  it  would  be 
monstrous  to  suppose  that  such  was  the  intention  of  the  Legislature. 

Of  these  and  similar  enactments,  of  which  a  large  number  are 
to  be  found  in  the  recent  statute-books  (b),  it  is  to  be  observed,  that 
in  general  they  are  cumulative,  not  substitution-dry ;  i.e.,  they  do  not 
abolish  the  common-law  mode  of  proof,  and  only  provide  a  more 
easy  or  summary  one,  of  which  parties,  may,  if  they  please,  avail 
themselves  (c).  An  exception  to  this  rule,  however,  is  afforded  by 
the  Bankers'  Books  Evidence  Act,  1879,  which,  for  the  convenience 
of  bankers,  provides  that  an  officer  of  a  bank  "  shall  not  in  any 
legal  proceedings  to  which  the  bank  is  not  a  party  be  compellable 
to  produce  any  bankers'  book  the  contents  of  which  can  be  proved" 
under  that  Act,  "or  to  appear  as  a  witness  to  prove  the  matters,  &c., 
therein  recorded,  unless  by  order  of  a  judge  made  for  special  cause." 

(u)  Or  by  the  authority  of  the  Stationery  shares  in  a  company  on  the  ground  that  the 

Office  (Documentary  Evidence  Act,  1882,  defendant    had    misrepresented    that  the 

45  "\  ict.  c.  9).  company   had   a  balance  at   the  bank  of 

(*)  Harding  v.  Williams,  14Ch.  D.  199,  £87,000,  and  the  order  of  inspection  was 

per  Fry,  J.  limited  to  the  balance  on  a  particular  day. 

(y)  Aniott  v.  Hayes,  36  Ch.  D.  731 ;  56  (b)  See,  for  instance,  the  Municipal  Cor- 

L.  J.  Ch.  844.  porations  Act,   1882,  45  &  46  Viet.  c.  50, 

(r)  As  in  Howard  v.  Bcall,  23  Q.  B.  D.  1.  s.  24,  substantially  re-enacting  sect.    2  of 

(a)  Pollock  v.  Garlc,  [1898]  1   Ch.  D.  1.  the  Municipal  Corporations' Evidence  Act, 

C.  A.  per  Lindley  M.  R.  and  Chitty,  L.  J.  1873,  36  &  37  Viet.  i:.  33. 
reversing  order  of  Kekewich,  J.    The  action          (c)  See  the  Documentary  Evidence  Act, 

was   for  rescission  of  a  contract  to  take  1868,  31  &  32  Viet.  c.  37,  s.  6. 
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§  489.  4.  Another  exception  is  in  the  case  of  public  officers.  It 
is  a  general  principle  that  a  person's  acting  in  a  public  capacity  is 
prima  facie  evidence  of  his  having  been  duly  authorised  so  to  do  ; 
and  even  though  the  office  be  one  the  appointment  to  which 
must  be  in  writing,  it  is  not,  at  least  in  the  first  instance,  necessary 
to  produce  the  document,  or  account  for  its  non-production.  The 
grounds  of  this  have  been  examined  in  another  place  (d). 

§  490.  5.  "Where  a  witness  is  being  interrogated  on  the  roir  dire, 
with  the  view  of  ascertaining  his  competency,  if  that  competency 
depends  on  written  instruments  he  may  state  their  nature  and 
contents  (<>). 

§  491.  The  principle  of  the  rule  in  question  being  that  the 
secondary  evidence  borrows  its  force  from  the  primary,  of  which, 
owing  to  the  general  infirmity  of  all  derivative  proof,  it  may  not 
be  a  perfect  representation,  it  follows  that  circumstantial  evidence, 
when  original  and  proximate  in  its  nature,  is  not  affected  by  the 
rule  (/).  It  is  evidence  in  the  direct,  not  in  the  collateral  line,  which 
falls  within  the  exclusion.  For  the  same  reason  it  seems — 
although  much  has  been  said  and  written  on  both  sides  of  the 
question — that  self-harming  statements  by  a  party  "against  his 
own  interest  are  receivable  as  primary  proof  of  documents.  But 
this  will  be  considered  under  the  head  of  self-regarding  evidence  (//). 

(d)  Suprk,  ch.  2,  §  2,  sub-sect.  4,  §  356.  (/)  Bk.  1,  pt.  1,  §  88  et  scq.,  and  siy>ri», 

(<?)  Tayl.    Ev.    §'§    433   and  1242.      See  ch.  1,  §  295. 
also    per    Maule,    J.,    in    Macdonnell  v.  (y)  InfrA,  eh.  7. 

Evans,  11  C.  B.  930. 
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§  492.  THE  infirmity  of  derivative  or  second-hand  evidence,  as 
compared  with  its  original  source,  has  been  shown  in  the 
Introduction  to  this  work  (a)  ;  and  the  danger  of  this  kind  of 
proof  increases  according  to  its  distance  from  that  source,  and 
the  number  of  media  or  instruments  through  which  it  comes  to 
the  cognisance  of  the  tribunal  (b).  The  five  following  forms  of  it 
were  there  enumerated :  1.  Supposed  oral  evidence,  delivered 
through  oral.  2.  Supposed  written  evidence,  delivered  through 
written.  3.  Supposed  oral  evidence,  delivered  through  written. 
4.  Supposed  written  evidence,  delivered  through  oral.  5.  Reported 
real  evidence.  The  last  of  these  (<•),  and  the  secondary  evidence  of 
documents  which  would  be  evidence  if  produced  (rf),  have  been 
already  considered ;  and  the  present  chapter  will  be  devoted  to  the 
admissibility  of  derivative  evidence  in  general. 

§  493.  The  general  rule  is,  that  derivative  or  second-hand 
proofs  are  not  receivable  as  evidence  in  causa, — a  rule  which  forms 
one  of  the  distinguishing  features  of  our  law  of  evidence  (<'),  and 
the  gradual  establishment  of  which  has  been  already  traced  (/). 


(a)  Iiitrod.  pt.  1,  §§  29,  30  ;  pt.  2,  §  51. 

(b)  Intnxl.  pt.  1,  §§  29,  30. 

(c)  See  bk.  2,  pt.  2,  §  198. 


(rf)  See  the  preceding  chapter. 

(e)  Introd.  pt.  1,  §  29.  and  bk.  1,  pt.  1?  §  89. 

(/)  Bk.  1,  p.  2. 
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The  reasons  commonly  assigned  for  it  are :  1.  That  the  party 
against  whom  the  proof  is  offered  has  no  opportunity  of  cross- 
examining  the  original  source  whence  it  is  derived  ;  but  this  will 
not  explain  the  rejection  of  second-hand  evidence  when  it  comes  in 
a  written  form.  2.  That  assuming  the  original  evidence  truly 
reported,  it  was  not  itself  delivered  under  the  sanction  of  an  oath. 
To  this  the  same  objection  may  be  made ;  besides,  the  derivative 
evidence  would  not  be  the  more  receivable  if  the  original  evidence 
were  delivered  under  that  sanction,  for  the  statement  of  a  third 
party  made  on  oath,  even  in  judicio,  is  not  evidence  against  a 
person  who  was  no  party  to  the  judicial  proceeding. 

§  494.  The  foundations  of  the  rule  lie  much  deeper  than  this  (<y). 
Instead  of  stating  as  a  maxim  that  the  law  requires  all  evidence  to 
be  given  on  oath,  we  should  say  that  the  law  requires  all  evidence 
to  be  given  wider  personal  responsibility ;  i.e.,  every  witness  must 
give  his  testimony,  under  such  circumstances  as  expose  him  to  all 
the  penalties  of  falsehood,  which  may  be  inflicted  by  any  of  the 
sanctions  of  truth  (//).  Now,  oaths,  so  far  from  being  the  sole 
sanction  of  truth,  are  only  a  particular,  although  doubtless  very 
effective  application  of  one, — namely,  the  religious  sanction  (i) ; 
and  if  they  were  abolished,  the  rule  rejecting  second-hand  evidence 
ought  to  remain  exactly  as  it  is.  Indeed,  several  classes  of  persons 
are  excused  by  statute  from  taking  oaths  (k) ;  and  their  evidence, 
given  on  solemn  affirmation,  stands  on  the  same  footing  with 
relation  to  admissibility  as  if  they  had  been  sworn.  The  true 
principle  therefore  appears  to  be  this, — that  all  second-hand 
evidence,  whether  of  the  contents  of  a  document  or  of  the  language 
of  a  third  person,  which  is  not  connected  by  responsible  testimony 
with  the  party  against  whom  it  is  offered,  is  to  be  rejected.  And 
this  will  explain  a  matter  which  at  first  view  seems  anomalous ; 
namely,  that  the  principle  governing  secondary  does  not  extend 
to  second-hand  evidence ;  for  in  the  latter  case,  no  matter  how 
unanswerably  the  absence  of  the  original  source  is  accounted  for, 
the  inferior  evidence  will  not  be  received.  Thus,  what  A.  (a  witness) 
has  heard  B.  (a  stranger)  say,  is  not  only  not  admissible  in  the 

(g)  In  Stephen  on  Evidence,  p.  155,  it  operation  clearly  prove  that  in  some 

is  said  that  "the  importance  of  shortening  it  excludes  the  proof  of  matter  which,  but 

proceedings,  the  importance  of  compelling  for   it,  would   be   regarded    not    only   as 

people  to  procure  the  best  evidence  they  relevant  to  particular  facts,   but  as  good 

can,    and    the    importance   of    excluding  grounds  for  believing  in  their  existence, 
opportunities  of  fiaud,  are  considerations  (h)  Introd.  pt.  1,  §§16  ct  seq. 

which  probably  justify  the  rule  excluding  (i)  Introd.  pt.  2,  §§  56  ct  seq. 

hearsay;  but  Baron  Parke's  illustrations"  (k)  See  bk.  2,  pt.  1,  ch.  2,  §  166. 

(in  Doe  v.  Tatham,  7  A.  &  E.  385),  "of  its 
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first  instance,  but  the  clearest  proof  of  the  death,  or  of  the  com- 
plete and  incurable  lunacy  of  B.,  would  not  render  it  admissible. 
The  reason  is  that,  in  the  one  case,  the  primary  source  being 
perfect  in  itself,  and  receivable  in  evidence  if  produced,  so  soon  as 
that  source  is  exhausted,  the  evidence  offered  is  simply  derivative 
of  it,  and  excludes  all  possible  chances  of  error  except  those  which 
may  be  found  in  the  medium  of  evidence  used.  But  when  the 
document  is  one  which  would  not  be  evidence  if  produced,  as  not 
being  traced  to  the  party  against  whom  it  is  offered ;  or  where  the 
proof  tendered,  consists  of  the  statement  of  a  person  who  cannot 
be  subjected  to  cross-examination,  the  primary  source  is  not 
exhausted,  and  derivative  proof  is  rightly  rejected. 

£  495.  The  rule  in  question  is  commonly  enunciated,  both  in  the 
books  and  in  practice,  by  the  maxim,  "  Hearsay  is  not  evidence," — 
an  expression  inaccurate  in  every  way,  and  which  has  caused  the 
true  nature  of  the  rule  to  be  very  generally  misunderstood.  The 
language  of  this  formula  conveys  two  erroneous  notions  to  the 
mind  :  first,  directly,  that  what  a  person  has  been  heard  to  say  is 
not  receivable  in  evidence;  and,  secondly,  by  implication,  that 
whatever  has  been  committed  to  writing,  or  rendered  permanent  by 
other  means,  is  receivable, — positions  neither  of  which  is  even 
generally  true.  On  the  one  hand,  what  a  man  has  been  heard 
to  say  against  his  own  interest  is  not  only  receivable,  but  is  the 
very  best  evidence  against  him  (/)  ;  and  on  the  other,  as  already 
stated  (m),  written  documents  with  which  a  party  is  not  identified 
are  frequently  rejected.  Hence  it  is  that  hearsay  evidence  is  so 
often  confounded  with  res  gestce  ;  i.e.,  the  original  proof  of  what 
has  taken  place  ;  and  which  the  least  reflection  will  show  may 
consist  of  icords  as  well  as  acts.  Thus  on  an  indictment  for  treason 
in  leading  on  a  riotous  mob,  evidence  of  the  cry  of  the  mob  is  not 
hearsay,  and  is  as  original  as  any  evidence  can  be  («). 

Similarly,  evidence  may  be  given  not  only  of  the  cries  of  a 
woman  who  is  being  ravished,  but  also  of  her  complaint  after- 
wards, it  being  in  fact  strong  though  not  conclusive  evidence 
against  a  woman  making  such  a  charge  that  she  made  no 
complaint  in  a  reasonable  time  after  the  fact.  With  regard  to 
the  particulars  of  the  complaint,  the  old  rule  as  laid  down  in 
1839  in  Reg.  v.  Walker  (o),  was  that  they  could  not  be  stated  in 

(1)  See  infra,  cli.  7.  Lord  George  Gordon,  21  How.  St.  Tr.  514, 

(m)  Sitprit,  §  494.  529. 

(H)  Case  of  Damarec  and  Purchase,  Fost.  (o)  It.  v.  Walker,  2  M  <fc  R.  212. 
Cr.  Law,  213  ;  15  How.  St.  Tr.  522  ;  R.  \. 
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evidence  ;  but  the  propriety  of  this  exclusion  was  much  criticised  (/>). 
The  present  rule  as  laid  down  by  the  Court  of  Criminal  Appeal 
in  1896  in  Reg.  v.  Lilly  man  (q),  is  that  upon  the  trial  of  an  indict- 
ment for  rape  or  other  kindred  offences  against  women,  the 
particulars  of  a  complaint  made  shortly  after  the  alleged  occurrence 
may  be  given  in  evidence  not  of  the  facts  complained  of,  but  of  the 
consistency  of  the  story  told  by  the  woman  in  the  witness-box, 
and  as  negativing  consent  on  her  part  (q}.  "After  very  careful 
consideration,"  observed  Hawkins,  J.,  in  delivering  the  single 
considered  judgment  of  the  court  (Lord  Russell,  C.  J.,  Pollock,  13., 
Hawkins,  Cave  and  Wills,  JJ.),  "  we  have  arrived  at  the  conclu- 
sion that  we  are  bound  by  no  authority  to  support  the  existing 
usage  of  limiting  evidence  of  the  complaint  to  the  fact  that  a 
complaint  was  made,  and  that  reason  and  good  sense  are  against 
our  doing  so." 

So,  where  an  action  on  a  policy  of  insurance,  effected  by  a 
deceased  person  on  his  own  life,  was  defended  on  the  ground  that 
he  had  no  interest  in  the  policy,  evidence  that,  previous  to  effecting 
the  insurance,  the  deceased  had  consulted  another  person  on  the 
subject  of  insuring  his  own  life,  was  held  to  be  admissible  as  part 
of  the  res  cjestce  (s).  So,  although  the  relation  of  what  a  stranger 
has  been  heard  to  say  will  be  rejected  (t),  if  offered  as  evidence  of 
the  truth  of  his  words,  seeing  that  it  comes  ubstetricante  manu ;  yet 
whether  certain  words  were  spoken  is  a  fact,  and  may  be  proved  as 
such,  if  relevant  to  the  issue  raised.  Thus,  although  common 
rumour  cannot  be  received  as  proof  of  a  fact, — being  hearsay  in  one 
of  its  worst  forms, — yet  when  the  conduct  of  a  person  is  in  question, 
evidence  as  to  whether  a  certain  rumour  had  reached  his  ears  at  a 
particular  time  may  be  perfectly  receivable  (»).  We  are  not  to 
consider  whether  evidence  comes  by  word  of  mouth  or  by  writing, 
but  whether  it  is  original  in  its  nature,  or  indicates  any  better 
source  from  which  it  derives  its  weight. 

(p)  See    per    Parke,     B.,     in    Reg.     v.  where  it  is  stated  that  "in  practice  the 

Walker,  and  Steph.  Dig.  4th  Ed.  note  v.  administration  of  the  law  is  believed  not 

to  Art  8,   where  it    is   said   (18S1)    that  to   be  uniform  "   yet,   but   that    the   rule 

Bramwell,   B. ,   had  been  in  the  habit  of  of  Lillyman's  case  is   more    often    fully 

admitting  the  complaint,   and    that   that  observed  than  not. 

practice  was  certainly  in  accordance  with  (s)  Shilling   v.    The    Accidental    Death 

common  sense.  Company,   4  Jur.   x.  s.  244,  per  Eric,  J. 

(g)  Rey.   v.  Lillyman,   [1896]  2   Q.   B.  And  see  Milne  v.  Lcislcr,  7  H.  &  N.  786. 
167.      The  charge  was  of  attempting  con-  (t)  State  v.  Duncan,  6  Ired.  236. 

nection  with  a  girl  under  sixteen  and  above  (u)  2  Inst.  52;  T.   1  Edw.  II.   12,  tit. 

thirteen  years  of  age,  who  had  denied  con-  Imprisonment ;  Jones  v.  Perry,  '2  Esp.  482 ; 

sent,  though  the  question  of  consent  was  Thomas   v.    Russell,    9   Exch.    764.      See 

immaterial.    Seethe  judgment  criticised  in  Goodeve,  Evidence,  423. 
Steph.  Dig.  Ev.  5th  Ed.  (1899),  note  v., 
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The  statement  of  a  person  shortly  after  receiving  a  wound,  if 
made  in  the  presence  of  the  person  who  gave  the  wound,  is 
admissible  in  evidence  against  that  person,  and  may  also  be 
admissible  as  a  dying  declaration,  though  made  in  the  absence  of 
such  person ;  but  it  is  not  admissible  as  part  of  the  res  geshe. 
This  is  well  exemplified  by  Reg.  v.  Beilln^fidd.  There,  a  woman 
with  her  throat  cut  came  out  of  a  room  in  which  the  prisoner,  also 
with  his  throat  cut,  was  lying  speechless,  and  said,  "  See  what 
Harry  has  done,"  a  few  minutes  before  she  died.  Cockburn,  C.  J., 
rejected  evidence  of  this  statement  by  the  deceased  (,r)  after  con- 
sultation with  Field  and  Manisty,  JJ.,  upon  the  trial  of  the  prisoner 
for  murder.  The  rejection  led  to  an  animated  controversy  as  to  its 
legal  propriety  between  Mr.  Pitt  Taylor  and  the  Lord  Chief 
Justice  (y),  in  which  the  latter  had  the  best  of  it. 

§  496.  There  are  several  exceptions  to  the  rule  excluding 
second-hand  evidence ;  and  it  will  be  found,  on  examination,  that 
in  almost,  if  not  in  all  the  cases  where  the  rule  has  been  relaxed, 
the  derivative  evidence  received,  is  guarded  by  some  security  which 
renders  it  more  trustworthy  than  derivative  evidence  in  general. 

First,  then,  on  a  second  trial  of  a  cause  between  the  same  parties, 
the  evidence  of  a  witness  examined  at  the  former  trial,  and  since 
deceased,  is  receivable,  and  may  be  proved  by  the  testimony  of 
a  person  who  heard  it,  or  by  notes  made  at  the  time  (z).  Here  the 
evidence  was  originally  delivered  under  responsibility,  and  the 
party  against  whom  it  is  offered  had  on  a  former  occasion  the 
opportunity  for  cross-examination  :  still  the  l>eneiit  of  the  demeanour 
of  the  witness  in  giving  it  is  Tost.  So  by  the  Indictable  Offences 
Act,  1848,  11  &  12  Yict.  c.  42,  s.  17,  where  a  witness  who  has  been 
examined  before  a  justice  of  the  peace,  against  a  person  charged 
with  an  offence,  dies  before  the  trial  of  the  accused,  or  is  so  ill  as  to 
be  unable  to  travel,  his  deposition,  reduced  to  writing  and  signed 
by  the  justice,  may  be  received  in  evidence  (a). 

§  497.  2.  The  next  exception  is  in  the  proof  of  matters  of  public 
and  general  interest ;  such  as  the  boundaries  of  counties  or  parishes, 
rights  of  common,  claims  of  highway,  iv.c.  (6).  We  have  seen  that 

(x)  Reg.  v.  Bedingfield,  14  Cox  C.  C.  (b)  See  as  to  this,  very  fully,  £.  v. 

341,  and  see  reporter's  note.  The  prisoner  Inhabitants  of  Bedfordshire,  4  E.  &  B.  535. 

was  convicted  and  executed.  542.  See  also  1  Phill.  Ev.  ch.  8,  §  3, 

(y)  See  Law  Journal  for  1880,  pp.  5  10th  Ed.  ;  Tayl.  Ev.  pt.  2,  ch.  8,  4th  Ed. 

and  18.  And  see  the  recently  published  See  Mascard.  de  Prob.  Concl.  287,  395-403. 

work  of  Mr.  Vivian  Poore  on  Medical  As  to  what  are  public  rights,  within  the 

Jurisprudence,  at  p.  7.  rule  in  question,  see  Lord  Dunraven  v. 

(z)  1  Phill.  Ev.  306,  10th  Ed.  Lleucellyn,  15  Q.  B.  791. 

(a)  Bk.  1,  pt  1,  §  105. 
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in  proof  of  historical  facts, — of  what  has  taken  place  in  bygone 
ages, — derivative  evidence  must  not  only  from  necessity  be  resorted 
to,  but  that  it  is  disarmed  of  much  of  its  danger,  from  the 
permanent  effects  which  are  visible  to  confirm  or  contradict  it,  the 
number  of  sources  whence  it  may  spring,  the  number  of  persons 
interested  in  preserving  the  recollection  of  the  matters  in  question, 
and  the  consequent  facilities  for  detecting  false  testimony  (c).  Now 
it  is  obvious  that  rights  of  public  or  general  interest  which  are 
supposed  to  have  been  exercised  in  times  past,  partake  in  some 
degree  of  the  nature  of  historical  facts,  and  especially  in  this,  that 
it  is  rarely  possible  to  obtain  original  proof  of  them.  The  law 
accordingly  allows  them  to  be  proved  by  general  reputation  ;  <>.;/., 
by  the  declarations  of  deceased  persons  who  may  be  presumed  to 
have  had  competent  knowledge  on  the  subject  (d) ;  by  old  documents 
of  various  kinds,  which,  under  ordinary  circumstances,  would  be 
rejected  for  want  of  originality,  &c.  But  in  order  to  guard  against 
fraud,  it  is  an  established  principle  that  such  declarations,  &c., 
must  have  been  made  "  ante  litcin  motam," — an  expression  which 
has  caused  some  difference  of  opinion,  but  which  seems  to  mean, 
before  any  controversy  has  arisen  on  the  subject  to  which  the 
declarations  relate,  whether  such  controversy  has  or  has  not  been 
made  the  subject  of  a  lawsuit  (c).  The  value  of  this  species  of 
evidence  manifestly  depends  on  the  degree  of  publicity  of  the 
matters  in  question ;  and  also,  when  in  a  documentary  shape,  on 
the  facilities  or  opportunities  which  may  exist  for  substitution  or 
fabrication. 

§  498.  3.  Matters  of  pedigree — e.g.,  the  fact  of  relationship 
between  particular  persons  ;  the  births,  marriages,  and  deaths  of 
members  of  a  family,  &c. — form  the  next  exception  (/).  "  Quoties 
qusereretur,  genus  vel  gentem  quis  haberet,  necne,  eum  probare 
oportet  "  (g).  These  likewise  partake  of  the  nature  of  historical 
facts  in  this,  that  they  usually  refer  to  matters  which  have  occurred 
in  times  gone  by,  and  among  persons  wrho  have  passed  away ; 
though  in  attempting  to  prove  them  by  derivative  evidence,  the 
check  afforded  by  notoriety  is  wanting,  seeing  that  they  are  matter 
of  interest  to  only  one,  or  at  most  a  few  families.  Still,  the  extreme 
difficulty  of  procuring  any  better  evidence  compels  the  reception  of 

(e)  Introcl.  pt.  2,  §§  50  el  seq.  (/)  1  Phill.  Ev.  ch.  8,  §  4,  10th  Ed.  ; 

(d)  See  Crease  v.  Barrett,  1  C.  M.  &  R.  Tayl.    Ev.    pt.    2,    ch.    9  ;    Att.-Gen.    ' 
919  ;  40  R.  R,  779.  Kohlcr,  9  Ho.   Lo.    Cas.    654,    670  ;  The 

(e)  1  Phill.  Ev.  194,   10th  Ed.;   Tayl.  Lauderdale  Peerage  case,  10  App.  Cas.  692. 
Kv.  §§  515  et  seq.,  4th  Ed. ;  Sutler  v.  Lord          (g)  Dig.  lib.  22,  tit.  3,  1.  1. 
Mountyarrctt,  7  Ho.  Lo.  Cas.  633. 
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this,  when  it  comes  from  persons  most  likely  to  be  acquainted  with 
the  truth,  and  under  no  temptation  to  misrepresent  it.  Thus 
declarations  of  deceased  members  of  a  family  (/i),  made  "  ante  litem 
motfim  "  (0,  and  not  made  by  the  declarant  obviously  for  his  own 
interest  (k) ;  the  general  reputation  of  a  family,  proved  by  a  sur- 
viving member  of  it;  entries  contained  in  books,  such  as  family 
Bibles,  if  produced  from  the  proper  custody,  even  although  there 
be  no  evidence  of  the  handwriting  or  authorship  of  such  entries  (Z) ; 
correspondence  between  relatives ;  recitals  in  deeds ;  descriptions 
in  wills  :  inscriptions  on  tombstones,  rings,  monuments,  or  coffin- 
plates  ;  an  inscription  on  a  family  portrait  (»i) ;  charts  of  pedigrees, 
made  or  adopted  by  deceased  members  of  the  family,  <tc., — have 
severally  been  held  receivable  in  evidence  for  this  purpose  (;/).  And 
it  is  impossible  to  dispense  with  this  kind  of  evidence,  especially  in 
proof  of  remote  and  collateral  matters  ;  but  tribunals  should  be  on 
their  guard,  when  the  actual  point  in  issue  in  a  cause  depends 
wholly  or  chiefly  upon  it.  It  is  from  its  nature  very  much  exposed 
to  fraud  and  fabrication ;  and  even  assuming  the  declaration, 
inscription,  &c.,  correctly  reported  by  the  medium  of  evidence 
used,  many  instances  have  shown  how  erroneous  is  the  assumption 
that  all  the  members  of  a  family,  especially  in  the  inferior  walks 
of  life,  are  even  tolerably  conversant  with  the  particulars  of  its 
pedigree  (o).  And  it  must  be  borne  in  mind  that  evidence  of  this 
kind  is  received  in  questions  of  pedigree  only  ;  for  instance,  it  is 
inadmissible  to  support  a  defence  of  infancy  to  a  claim  for  a  debt  ( p). 

$  499.  4.  The  next  instance  in  which  this  rule  is  relaxed  seems 
to  rest  even  more  exclusively  on  the  principle  of  necessity  ;  namely, 
that  ancient  documents  purporting  to  constitute  part  of,  or  at  least 
to  have  been  executed  contemporaneously  with  the  transactions  to 
which  they  relate,  are  receivable  as  evidence  of  ancient  possession, 

(A)  Before    such  a  declaration  can   be  (I)  Hubbard  v.  Lees,  L.  Rep.,  1  Ex.  255, 

admitted  in  evidence,  the  relationship  of  258. 

the  declarant,  dejure,  by  blood  or  marriage,  ("»)    Camoys  Peerage  case,   6  CI.  k  F. 

must  be  established,  by  some  proof  inde-  at  p.  801 ;  49  R.  R.  at  p.  205. 

pendent  of  the  declaration  itself,  and  it  is  (M)  In   a   suit    in   which    the  plaintiff 

for  the  judge  to  decide  whether  this  rela-  alleged  that  he  was  the  natural  son  of  A., 

tionship  is  established.  But  it  appears  that  a  declaration   by  a    deceased   brother  of 

evidence  of  the  declaration  is  admissible,  A.,  that  the  plaintiff  was  A.'s  natural  son, 

if  there  be  prima  facie  proof  of  the  relation-  was  held  to  be  inadmissible.    Crispin  v. 

ship  of  the  declarant.     Plant  v.  Taylor,  7  Doglioni,  32  L.  J.,  P  k  M.  109. 

H.  &  X.  211,  237  ;    Hitchins  v.  Eardley,  (o)  See  per  Romilly,  M.  R.,  Crouch  v. 

L.  Rep.,  2  P.  k  D.  248.  Hooper,  16  Beav.  182. 

(0  See  1  Phill.  Ev.  206,  10th  Ed.  ;  Gee  (p)  Hainas  v.  Guthrie,  13  Q.  B.  D.  818  ; 

v.   Ward.  7  E.  &  B.  509.  53  L.  J.  Q.  B.  521,  C.  A. 

(k)  Per  Cur.,  Plant  v.  Taylor,  7  H.  &  X. 
211,  238. 
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in  favour  of  those  claiming  under  them,  and  even  against  others 
who  are  neither  parties  nor  privies  to  them  (q}.  "  The  proof  of 
ancient  possession  is  always  attended  with  difficulty.  Time  has 
removed  the  witnesses  who  could  prove  acts  of  ownership  of  their 
personal  knowledge,  and  resort  must  necessarily  be  had  to  written 
evidence  "  (r).  In  order  to  guard  against  the  too  manifest  dangers 
of  this  kind  of  proof,  it  is  established  as  a  condition  precedent  to 
its  admissibility  that  the  document  must  be  shown  to  have  come 
from  the  proper  custody;  i.e.,  to  have  been  found  in  a  place  in 
which,  and  under  the  care  of  persons  with  whom,  it  might  naturally 
and  reasonably  be  expected  to  be  found  (s) ;  although  it  is  no  objec- 
tion that  some  other  more  proper  place,  &c.,  may  be  suggested  (t). 
The  elder  civilians  applied,  with  tolerable  justice,  the  term  "  piscatio 
anguillarum  "  to  the  proof  of  immemorial  possession  (u). 

§  500.  5.  Declarations  made  by  deceased  persons  against  their 
own  interest  are  receivable  in  evidence  in  proceedings  between  third 
parties,  provided  such  declarations  were  made  against  proprietary  (x} 
or  pecuniary  interest  (?/),  and  do  not  derogate  from  the  title  of  third 
parties ;  e.g.,  a  declaration  made  by  a  deceased  tenant  is  not  admis- 
sible if  it  derogates  from  the  title  of  the  reversioner  (z) .  The  leading 
case  on  this  subject  is  Highamv.  Ridgway  (a),  in  which  an  entry 
made  by  a  man-midwife  who  had  delivered  a  woman  of  a  child,  of 
his  having  done  so  on  a  certain  day,  and  referring  to  his  ledger,  in 
which  he  had  made  a  charge  for  his  attendance,  which  was  marked 
as  paid,  wras  held  to  be  evidence,  after  the  death  of  the  midwife,  of 
the  age  of  the  child  at  the  time  of  his  afterwards  suffering  a 
recovery.  The  evidence,  if  admissible,  is  admissible  as  evidence 
for  all  purposes  (b). 

The  admissibility  of  declarations  against  interest,  made  by  parties 
to  a  suit,  rests  on  a  different  principle  (c).  The  ground  of  this 

(q)  1  Pbill.    Ev.    ch.   8,  §  5,  10th  Ed.  ;  (a)  Higham  v.  Sidgway,  10  East,  109 ; 

Tayl.  Ev.  pt.  2,  ch.  10,  4th  Ed.  2  Sm.  L.  C.  ;  10  R.  R.  235. 

(r)  Per  Willes,  J.,  delivering  the  opinion  (b)   Taylor  v.   Wiiham,   3  Ch.    D.  605, 

of  the    judges    in   Makomson  v.    O'Dca,  per  Jessel,    M.  R.  ;   followed  by  Jeuue,  J. 

10  Ho.  Lo.  Cas.  593,  614.  in  The  Swiftsure,  82  L.  T.  389,  where  in 

(s)   The  Bisho2>  of  Meath  v.  The  Marquess  taking  accounts  between  a  mortgagor  and 

of  Winchester,  3  Bing.  N.  C.  200,  202.  a  deceased  mortgagee  of  a  barge,  an  account 

(t)  Id.  ;  Croughtonv.  Blake,  12  M.  &  W.  book  of  the  mortgagee,  containing  entries 

205  ;  R.  v.  Mytton,  2  E.  &  E.  557.  of  payments  made  to  him  by  the  mortgagor 

(u)  Bonnier,  Tniite  des  Preuves,  §  732.  as  well  as  disbursements  made  by  him  on 

(x)  R.  v.  Exeter,  L.  Rep.,  4  Q.  B.  441.  account  of  the  barge,  was  held  to  be  admis- 

(y)   The  Sussex  Peerage  case,   11  Cl.  &  sible  evidence  on  behalf  of  the  mortgager's 

F.  85.     See  R.  v.  The  Overseers  of  Binning-  executors,    on    the   ground   of   the    close 

ham,  1  B.  &  S.  763.  connection  between  the  two  sets  of  entries. 

(z)  Papeiidick  v.  Bridgwater,  5  E.  &  B.  (c)  Infra,  ch.  7. 
166  ;  distinguished  in  Blandy-Jcnkiiis  v. 
Uunraven  (Earl),  [1899]  2  Ch.  121— C.  A. 
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exception  is,  the  improbability  that  a  party  would  falsely  make  a 
declaration  to  fix  himself  with  liability  ;  but  cases  may  be  put  where 
his  doing  so  would  be  an  advantage  to  him.  E.g.,  the  accounts  of 
the  receiver  or  steward  of  an  estate  have,  through  neglect  or  worse, 
got  into  a  state  of  derangement  which  it  is  desirable  to  conceal  from 
his  employer;  and  one  very  obvious  way  of  setting  the  balance 
straight  is  by  falsely  charging  himself  with  having  received  money 
from  a  particular  person. 

§  501.  6.  Allied  to  these  are  declarations  in  the  regular  course 
of  business,  office,  or  employment,  by  deceased  persons  who  had 
a  personal  knowledge  of  the  facts,  and  no  interest  in  stating  an 
untruth  (d).  But  the  rule  as  to  the  admission  of  such  evidence  is 
confined  strictly  to  the  particular  thing  which  it  was  the  duty  of 
the  person  to  do,  and,  unlike  a  statement  against  interest,  does  not 
extend  to  collateral  matters,  however  closely  connected  with  that 
thing  (e).  And  it  is  also  a  rule  with  regard  to  this  class  of  declara- 
tions, that  they  must  have  been  made  contemporaneously  with  the 
acts  to  which  they  relate  (/). 

§  502.  In  both  classes, — viz.,  declarations  against  interest,  and 
declarations  in  the  regular  course  of  business,  &c., — the  evidence 
commonly  appears  in  a  written  form  ;  and  it  has  even  been  made 
a  question  whether  this  is  not  essential  to  its  admissibility  (#).  But 
the  inclination  of  the  authorities  is  rather  to  the  effect  that  verbal 
declarations,  answering  of  course  all  other  requisite  conditions,  are 
equally  receivable  (//) ;  and  indeed  it  seems  difficult  to  establish  a 
distinction  in  principle  between  the  cases. 

§  503.  7.  The  civil  law  (i),  and  the  laws  of  some  foreign 
countries  (k),  receive  the  books  of  tradesmen,  made  or  purporting 

(d)  1  PhilL  Ev.   ch.  8,  §  8  ;  TayL  Ev.  Ev.  Poth.  §719.   This  well-known  doctrine 
pt   2,   ch.    12,   4th   Ed.     For  the  autho-  of  the  civilians  was  implanted  by  them 
rities  on  this  subject,  see  the  note  in  1  in  most  countries  of  Europe  ;  but  if  it  is 
Smith,  Lead.  Cas.,  to  the  case  of  Price  v.  derived  from    the    Roman    law  (which  is 
The  Earl  of  Tar  ringtail  (reported  1  Salk.  doubtful),  it  is  wholly  at  variance  with  the 
285  ;  2  Ld.  Harm.  873  ;  Holt,  300).  principles  laid  down  in  other  parts  of  the 

(e)  Per  Blackburn,  J.,  Smith  v.  Blakey,  Corpus    Juris    Civilis.     E.g.,    "  Exemplo 
L.  Rep.,  2  Q.  B.  326,  332.  perniciosum  est,  ut  ei  scripturae  credatur, 

(/)  Doe   d.    Pattet/iall    v.    Tur/ord,    3  qua  unusquisque  sibi  adnotatione  propria 

B.  &  Ad.  898  ;  37  K  R.  581,  per  Parke,  J. ;  debitorem  coustituit.    Unde  neque  fiscum, 

Short  v.  Lee,  2  Jac.  &  "\V.  475,  per  Sir  T.  neque  alium  quemlibet  ex   snis  subnota- 

Plumer,  M.  R.  tionibus  debiti  probationem,  praebere  posse 

(g)  Fursdon  v.  Clogg,  10  M.  &  W.  572.  oportet."  Cod.  lib.  4,  tit.  19,  L  7.  "Factum 

(A)  Sussex  Peerage  ease,    11    Cl.    &   F.  cnique  suutn,  nonadversarionoceredebet." 

113,    per    Ld.    Campbell;    Stapylton    v.  Dig.  lib.  50,  tit  17,  1.  155.    See  also  Dig. 

Clough,  2  E.  &  B.  933  ;.  Edit  v.  Kingsford,  lib.  2,  tit.  14,  L  27,  §  4 ;  Cod.  lib.  7,  tit  60, 

14  C.  B.  759,  763.  11.  1  &  2. 

(i)  Heinec.  ad  Pand.   pars  4,  §  134  ;  1  (k}  TayL  Ev.  §§  641-€43. 

B.E.  27 
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to  be  made  by  them  in  the  regular  course  of  business,  as  evidence 
to  prove  a  debt  against  a  customer  or  alleged  customer  ;  and,  as  is 
evident  from  the  still  unrepealed  statute,  7  Jac.  I.  c.  12  (I),  which 
enacts  that  shop-books  shall  not  be  evidence  of  a  debt  more  than 
a  year  old,  such  books  were  at  one  time  receivable  as  evidence  in 
England.      Sensible  of   the  weakness  and  danger  of  this  sort  of 
evidence,  the  civilians  only  allowed  it  the  force  of  a  semi-proof, 
and  by  thus  investing  it  with  an  artificial  value,   increased   the 
danger  of  receiving  it  (m).     There  is  no  analogy  between  entries 
made  in  his  books  by  a  living  tradesman,  and  entries  made  in  those 
books  by  a  clerk  or  servant  who  is  deceased,  and  who,  in  making 
them,  probably  charged  himself  to  his  master.     And  turn  or  torture 
this  question  as  we  will,  to  admit  the  former  is  a  violation  of  the 
rule,  alike  of   law  and  common-sense,  that  a  man  shall   not   be 
allowed  to  manufacture  evidence  for  himself  (n).     It  is  true  that 
tradesmen's  books  are  usually  kept  with  tolerable,  and  in   some 
instances  with  great  accuracy ;  but  may  not  the  reason  of  this  be, 
that  as  the  law  will  not  allow  them  to  be  used  for  the  purpose  of 
fraudulently  charging  others,  they  are  now  kept  for  the  sole  and 
bona  fide  purpose  of  refreshing  the  memory  of  the  tradesman  as  to 
what  goods  he  has  supplied '?     Besides,  it  is  to  be  observed  that 
almost  all  the  advantage  derivable  from  tradesmen's  books,  with 
little   or   none   of   their   danger,  is  obtained  under  the  law  as  it 
now  stands.      For  not  only  may  the  tradesman  appear  as  a  wit- 
ness^), and  use  his  books  as  memoranda  to  refresh  his  memory 
with  respect  to  the  goods  supplied  (p),  but  those  books  are  always 
available  as  "  indicative  "  evidence  (q)  ;  and  especially  in  the  event 
of  the  bankruptcy  of  the  tradesman,  they  are  often  found  of  immense 
value  to  himself  or  those  who  represent  him. 

§  504.  8.  Books  of  a  deceased  incumbent, — rector  or  vicar, — con- 
taining receipts  and  payments  by  him  relative  to  the  living,  have 
frequently  been  held  receivable  in  evidence  for  his  successors  (r). 
This  has  been  complained  of  as  anomalous  (s),  but  the  admissibility 
of  such  evidence  was  fully  recognised  in  Young  v.  The  Master  of 
Clare  Hall  (t) ;  where,  however,  the  court  assigned  no  reason  for 
their  decision,  apparently  deeming  the  question  settled  by  authority. 

(I)  See    this    statute    in    the    Statutes  (p)  Bk.  2,  pt.  3,  ch.  1. 

Revised,  2nd  Ed.  vol.  i.,  p.  564.  (q)  For  "indicative  evidence  "  see  bk.  1 

(m)  Heinec.  in  loc.  cit.     See  Bentham's  pt.  1 ,  §  93. 

comment  on  the  civil  law  practice  in  this  (?•)  See  the  cases  collected,  1  Pliill. 

respect,  5  Jud.  Ev.  481,  482  ;   and  suprti,  267-269,  10th  Ed. 

Introd.  pt.  2,  §  70,  n.  (/).  (s)  1  Thill.  Ev.  in  loc.  cit. 

(n)  Infnl,  ch.  5  and  ch.  7.  (0  17  Q.  B.  529. 

(o    Bk.  2,  pt.  1,  ch.  2. 
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So  evidence  has  been  admitted  of  declarations  by  a  deceased  rector, 
as  to  a  custom  in  the  parish  relative  to  the  appointment  of 
churchwardens  (n). 

§  505.  9.  Another  exception  to  this  rule  is  that  of  declarations 
made  by  persons  under  the  conviction  of  their  impending  death  (x). 
"  Nemo    moriturus  praesumitur   mentiri  "  (y), — the   circumstances 
under  which  such  declarations  are  made  may  fairly  be  assumed 
to  afford  a  guarantee  for  their  truth,  at  least  equal  to  that  of  an 
oath  taken  in  a  court  of  justice.     Hence  the  dying  declarations  of 
a  child  of  tender  years  will  be  rejected,  unless  he  appears  to  have 
had  that   degree  of   religious  knowledge  which  would  render  his 
evidence  receivable  (z) ;  as  likewise  will  those  of  an  adult  whose 
character  shows  him  to  have  been  a  person  not  likely  to  be  affected 
with  a  religious  sense  of  his  approaching  dissolution  (a). 
fThe  principal  objection,  however,  to  second-hand  evidence  is,  not 
that  it  is  not  guarded  by  an  oath,  but  that  the  party  against  whom 
it  is  offered  is  deprived  of  his  power  of  cross-examining,  and  the 
jury  of  the  opportunity  of  observing  the  demeanour,  of  the  person 
whose  testimony  is  relied  on.j     Besides,  if  the  solemnity  of  the 
occasion  011  which  dying  declarations  are  made  constituted  their 
sole  ground  of  admissibility,  it  would  not  be  confined,  as  it  appears 
to  be  by  law,  to  a  solitary  class  of  cases  ;  i.e.,  charges  of  homicide, 
where  the  language  of  the  deceased  referred  to  the  injury  which  he 
expected  would  shortly  cause  his   death  (b).     Two  other  reasons 
plead  for  the  reception  of  this  evidence  in  those  cases  :  1.  The 
difficulty  of  procuring  better  proof  of  the  fact, — the  injured  party 
being  no  more,  the  most  obvious  and  direct  source  of  evidence  has 
perished.    2.  Although  society  has  an  immense  interest  in  punishing 
crimes  of  such  magnitude,  the  witnesses  who  appear  to  prove  them 
rarely  have  an  interest  in  putting  into  the  mouths  of  the  dying 
persons  language  which  they  did  not  use.     In  civil  matters  it  is  far 
otherwise,  as  fatal  experience  has  taught  men  in  all  countries  where 
nuncupative  wills  have  been  allowed. 

§  505A.  10.  The  last  exception  to  the  rule  is  that  of  affidavits 
on  interlocutory  motions,  that  is  on  any  application   to   a  court 

(u)  Bremner  v.  Hull,  L.  Rep.,  1  C.  P.  (a)  1  Phill.  Ev.  242, 10th  Ed.  ;  Appleton 

748.  Evid.  203,  n.  (v). 

(x)  R.  v.  Jenkins,  L.  Rep.,  1  C.  C.  187  ;  (b)  X.  v.  Mead,  2  B.  &  C.  605,  608  ;  R. 

and  see  note  to  Reg.  v.  Bedingjield,  14  v.  Hind,  Bell,  C.  C.  253.  Some  old  cases, 

Cox,  C.  C.  at  p.  343.  in  which  such  declarations  were  received 

(y)  2  How.  St.  Tr.  18.  in  civil  proceedings,  seem  to  be  overruled 

(s)  Bk.  2,  pt.  1,  ch.  2.  by  Stobart  v.  Dryden,  1  M.  &  W.  615,  626. 

27—2 
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which  if  granted  would  not  finally  decide  the  rights  of  the  parties  (c), 
Ord.  XXXVIII.,  Eule  3,  of  the  Ilules  of  the  Supreme  Court  provides 
that  "  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is 
able  of  his  own  knowledge  to  prove,  except  on  interlocutory  motions, 
on  which  statements  as  to  his  belief  with  the  grounds  thereof  shall 
be  admitted,"  adding  that  the  costs  of  every  affidavit  unnecessarily 
setting  forth  matters  of  hearsay,  is  to  be  paid  by  the  party  filing  it. 
The  court  will  take  a  very  strict  view  of  this  rule,  which  deals  with 
a  very  important  matter,  and  will  utterly  disregard  any  statement 
as  to  belief  unaccompanied  by  a  statement  of  the  grounds  of  it. 
Lord  Alverstone,  C.  J.,  has  laid  down  that  such  a  statement  ought 
not  to  be  looked  at,  unless  the  court  can  ascertain  not  only  the 
source  of  the  belief,  but  also  that  the  deponent's  statement  is  corro- 
borated by  some  person  who  speaks  from  his  own  knowledge,  and 
Eigby  and  Vaughan  Williams,  L.JJ.,  have  expressed  the  view  that 
a  solicitor  who  has  drawn  such  affidavits  and  made  copies  of  them 
should  be  left  out  of  pocket  in  respect  of  them,  looking  to  the 
growing  practice  in  defiance  of  the  rule(cZ).  Kekewich,  J.,  had 
previously  refused  to  admit,  on  an  interlocutory  motion,  an  affidavit 
of  information  and  belief  founded  on  statements  made  to  the 
deponent  by  an  informant  who  declined  to  repeat  them  on  affidavit 
unless  subpoenaed,  in  a  case  where  the  informant  might  have  been 
but  was  not  subpoenaed,  and  no  irremediable  injury  could  result  from 
the  exclusion  of  the  evidence.  "  The  court,"  observed  the  learned 
Judge,  "  does  not  admit  as  evidence  that  which  is  not  evidence,  but 
in  order  to  prevent  irremediable  injury,  keep  matters  in  statu  quo, 
and  do  justice  on  an  interlocutory  application,  the  court  will  act  on 
information  and  belief,"  and  he  referred  to  a  case  in  which  he  him- 
self had  obtained  an  interlocutory  injunction  from  Jessel,  M.  K.,  on 
a  telegram  from  a  country  solicitor  that  certain  trees  were  about  to 
be  cut  down  that  day,  and  an  affidavit  by  the  London  solicitor 
stating  his  belief  that  the  facts  alleged  in  the  telegram  were  true  (e). 

(c)  See  Gilbert  v.  Endean,  9  Ch.  D.  259.       v.   Bridges,   26   Ch.    D.    1  ;   Bonnard  v. 

(d)  Young  Manufacturing   Co.,   In   re,       Ferryman,  [1891]  2  Ch.  269. 

[1900]  2  Ch.  753— C.  A.  ;  and  see  Bidder          (e)  Antony  Birrell,  Pearce  <L>  Co.,  In  re, 

[1899]  2  Ch.  50. 
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§  506.  "  RES  inter  alios  acta  alteri  nocere  non  debet  "  (a).  "  Res 
inter  alios  actse  alteri  nocere  non  debent  "  (I).  No  person  is  to  be 
affected  by  the  words  or  acts  of  others,  unless  he  is  connected  with 
them  either  personally,  or  by  those  whom  he  represents,  or  by 
whom  he  is  represented.  To  the  above  forms  of  the  maxim,  some 
books  add,  "  sed  quandoque  prodesse  potest  "  (c),  or  "  sed  prodesse 
possunt  "  (d) ;  and  in  some  it  runs,  "nee  nocere  nee  prodesse  pos- 
sunt  "  (e).  These  additions  are,  however,  unnecessary ;  for  the 
rule  is  only  of  general,  not  universal  application,  there  being  several 
exceptions  both  ways.  Neither  does  the  expression  "  inter  alios  " 
mean  that  the  act  must  be  the  act  of  more  than  one  person, — it 
being  also  a  maxim  of  law,  "  factum  unius  alteri  nocere  non 
debet  "  (/).  And  the  Roman  law,  from  which  both  maxims  were 
probably  taken,  expressly  says,  "  Exemplo  perniciosum  est,  ut  ei 
scripturse  credatur,  qua  unusquisque  sibi  adnotatione  propria 
debitorem  constituit "  (g).  Nor  does  it  make  any  difference  that 
the  act  was  done  or  confirmed  by  oath, — ':  jusjurandum  inter  alios 
factum  nee  nocere,  nee  prodesse  debet  "  (/<)  ;  consequently  the  sworn 


(a)  Co.  Litt.  152  h,  319  a  ;  2  Inst.  513  ; 
6  Co.  51  b  ;  Broom's  Max.  7th  Ed.  (1900), 
at  p.  731,  citing  The  Duchess  of  Kingston  s 
case,  2  Sm.  L.  C.  This  rule  was  well 
known  at  Rome.  "  Inter  alios  res  gestas 
aliis  non  posse  pnejudicium  facere,  ssepe 
constitutum  est."  Cod.  lib.  7,  tit.  60,  1.  1. 
"  Inter  alios  factam  transactionem,  absenti 
non  posse  facere  pnejudicium,  iiotissimi 
juris  est."  Id.  1.  2.  See  also  Dig.  lib.  2, 
tit.  14,  1.  27,  §  4.  So  in  the  canon  law, 
"  Res  inter  alios  acta  aliis  pra?judicium 


regulariter  non  adfert."    Laiicel.  Inst.  Jur. 
Can.  lib.  3,  tit.  15,  §  10. 

(b)  12  Co.  126. 

(c)  Wingate's  Max.  327. 

(d)  6  Co.  1  b. 

(e)  4  Inst.  279.    See  also  Bonnier,  Traite 
des  Preuves,  §  692  ;  and  Cod.  lib.  7,  tit.  56, 
1.  2. 

(/)  Co.  Litt.  152  b. 

(g)  Cod.  lib.  4,  tit.  19, 1.  7  ;  1  Ev.  Poth. 
§  724. 

(It)  4  Inst.  279.  See  Dig.  lib.  12,  tit.  2, 
1.  3,  §  3,  and  1.  9,  §  7,  and  1.  10. 
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evidence  of  a  witness  in  one  cause  or  proceeding  cannot  be  made 
available  in  another  cause  or  proceeding  between  other  parties. 
One  important  branch  of  this  rule,  "  res  inter  alios  judicata  alteri 
nocere  non  debet,"  will  be  more  properly  considered  under  the 
head  of  res  judicata  (i).  When  the  person  whose  words  or  acts  are 
offered  in  evidence  is  also  the  opposite  party  to  the  suit,  the 
evidence  is  further  inadmissible  by  virtue  of  another  important 
principle, — that  no  man  shall  be  allowed  to  make  evidence  for 
himself  (k) ;  which  also  is  in  accordance  with  the  Eoman  law, 
where  it  is  laid  down,  "  Factmn  cuique  suum,  non  adversario 
nocere  debet  "  (I). 

§  507.  From  the  great  principle  which  exacts  the  best  evidence, 
it  is  obvious  that  things  done  inter  alios  or  ab  alio  are  even  more 
objectionable  than  derivative  or  second-hand  evidence.  The  two 
are,  indeed,  sometimes  confounded ;  but  there  is  this  distinction 
between  them, — that  derivative  or  second-hand  evidence  indicates 
directly  a  source  of  legitimate  evidence,  while  res  inter  alios  acta 
either  indicates  no  such  source,  or  at  most  does  so  only  indirectly. 
Suppose,  for  instance,  that  on  an  indictment  for  larceny,  A.  were 
to  depose  that  he  heard  B.  (a  person  not  present)  say  that  he  saw 
the  accused  take  and  carry  away  the  property ;  this  evidence  is 
objectionable  as  being  offered  obstetricante  manu,  but  it  indicates  a 
better  source, — namely,  B.  Suppose,  howrever,  that  C.  were  to 
depose  that  he  overheard  two  persons  unknown  forming  a  plan  to 
commit  the  theft  in  question,  in  which  they  spoke  of  the  accused 
as  an  accomplice  who  would  assist  them  in  its  execution  ;  this 
evidence  is  but  res  inter  alios  acta,  for  it  shows  no  better  source 
of  legal  proof ;  although  as  indicative  evidence,  and  thus  putting 
officers  of  justice,  &c.,  on  a  track,  it  certainly  might  not  be 

without  its  use. 

» 

§  508.  There  is  likewise  this  point  of  resemblance  between 
second-hand  evidence  and  res  inter  alios  acta,  that  the  latter,  like 
the  former,  must  not  be  understood  as  excluding  proof  of  res  gestae. 
The  true  meaning  of  the  rule  under  consideration  is  simply  this, 
that  a  party  is  not  to  be  affected  by  what  is  done  behind  his  back. 
Thus,  if  the  question  between  plaintiff  and  defendant  were  whether 
the  former  had  paid  a  sum  of  money  to  D.,  a  receipt  by  D.,  acknow- 
ledging payment  to  him  by  the  plaintiff  of  the  money  in  question, 
would  not,  per  se,  be  evidence  of  such  payment  as  against  the 

(i}  Infra,  ch.  9.  (Z)  Dig.  lib.  50,  tit.  17,  1.  155. 

(k)  See  infnl,  ch.  7. 
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defendant,  it  being  res  inter  alios  acta ;  and  yet  it  would  be  admis- 
sible, as  part  of  the  res  gestte,  for  the  purpose  of  proving  such 
payment  (/«)•  So  when  the  matter.in  issue  consists  of  an  act  which 
is  separable  from  the  person  of  the  accused,  who  is  nevertheless 
accountable  for  it,  proof  may  be  given  of  that  act  before  he  is 
connected  with  it  by  evidence.  This  may  be  illustrated  as  follows. 
Offences,  as  has  been  shown  in  a  former  place  (n),  are  rightly 
divisible  into  delicta  facti  pennanentis  and  delicta  facti  transeuntis; 
i.e.,  into  offences  which  leave  traces  or  marks, — such  as  homicide, 
arson,  burglary,  &c., — and  offences  which  do  not,  such  as  con- 
spiracy, criminal  language,  and  the  like.  With  respect  to  the 
former,  it  is  every  day's  practice  ta  give  proof  of  a  corpus  delicti — 
that  a  murder,  an  arson,  a  burglary,  &c.,  was  committed — before 
any  evidence  is  adduced  affecting  the  accused,  although  without 
such  evidence  the  antecedent  proof  of  course  goes  for  nothing.  And 
the  same  holds  when  the  offence  is  facti  transeuntis.  Thus,  on  an 
indictment  for  libel,  proof  may  first  be  given  of  the  libel,  and  the 
defendant  may  then  be  shown  to  have  been  the  publisher  of  it. 
Another  illustration  is  afforded  by  prosecutions  for  conspiracy, 
where  it  is  a  settled  rule  that  general  evidence  may  be  given  to 
prove  the  existence  of  a  conspiracy,  before  the  accused  is  shown  to 
be  connected  with  it  (o) ;  for  here  the  corpus  delicti  is  the  con- 
spiracy, and  the  participation  of  the  accused  is  an  independent 
matter  which  may  or  may  not  exist.  The  rule  that  the  acts 
and  declarations  of  conspirators  are  evidence  against  their  fellows 
rests  partly  on  this  principle,  and  partly  on  the  law  of  principal 
and  agent. 

§  509.  The  rule,  "  res  inter  alios  acta  alteri  nocere  non  debet," 
is  so  elementary  in  its  nature  that  a  few  instances  will  suffice  for 
its  illustration  (^).  Sir  Edward  Coke  gives  the  following :  "  If  a 
man  make  a  lease  for  life,  and  then  grant  the  reversion  for  life,  and 
.the  lessee  attorn,  and  after  the  lessor  disseise  the  lessee  for  life, 
and  make  a  feoffment  in  fee,  and  the  lessee  re-enter,  this  shall 
leave  a  reversion  in  the  grantee  for  life,  and  another  reversion  in 
the  feoffee,  and  yet  this  is  no  attornment  in  law  of  the  grantee  for 
life,  because  he  doth  no  act,  nor  assent  to  any  which  might  amount 
to  an  attornment  in  law.  Et  res  inter  alios  acta,  &c."  (</).  "Where 

(»i)  Carmarthen  <L-   Cardigan   Railway  (p)  The    reader  desirous   of  more   will 

Co.  v.  Manchester  <L  Mil  ford  Railway  Co.,  find  a  large  number  collected  in  Wingate's 

L.  Rep.,  8  C.  P.  685.  Maxims,  p.  327. 

(n)  SiiprA,  ch.  2,  §  3,  sub-sect.  2.  (q)  Co.  Litt  319  a. 

(o)  See  E.  v.  Blake,  6  Q.  B.  126  ;  R.  v. 
Esdaile,  1  Fost.  &  F.  213. 
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several  persons  are  accused  or  suspected  of  a  criminal  offence  (r), 
or  sued  in  a  civil  court  (s),  a  confession  or  admission  by  one  in  the 
absence  of  his  fellows  is  no  evidence  against  them.  So,  where  on 
an  appeal  of  robbery  against  A.,  the  jury  acquitted  the  defendant, 
and  found  that  B.  and  C.  abetted  the  appellant  to  bring  the  false 
appeal,  as  B.  and  C.  were  strangers  to  the  original,  they  were  not 
concluded  by  this  finding  ;  "  but,"  adds  the  report,  "  they  shall  be 
distrained  ad  respondendum  "  (t), — a  good  instance  of  the  value  of 
res  inter  alios  acta  as  indicative,  however  dangerous  it  would  be  as 
legal,  evidence. 

§  510.  We  have  said  that  there  are  exceptions  to  this  rule. 
Thus,  although  in  general  strangers  are  not  bound  by,  and  cannot 
take  advantage  of  estoppels,  yet  it  is  otherwise  when  the  estoppel 
runs  to  the  disability  or  legitimation  of  the  person  («).  So  a  judg- 
ment in  rein,  in  the  Exchequer,  is  conclusive  against  all  the 
world  (x)  ;  as  also  was  a  fine  after  the  period  of  non-claim  had 
elapsed  (#).  The  admissibility  in  evidence  of  many  documents  of 
a  public  and  quasi-public  nature  is  at  variance  with  this  principle, 
which  is  then  brought  in  collision  with  the  maxim,  "  Omnia  prae- 
sumuntur  rite  esse  acta ;  "  and  the  number  of  them  has  been  much 
increased  by  statute,  especially  in  late  years  (z).  The  following 
decided  exception  is  also  given  by  Littleton  (a) :  "  If  there  be  lord, 
mesne,  and  tenant,  and  the  tenant  holdeth  of  the  mesne  by  the 
service  of  five  shillings,  and  the  mesne  holdeth  over  by  the  service  of 
twelve  pence,  if  the  lord  paramount  purchase  the  tenancy  in  fee,  then 
the  service  of  the  mesnalty  is  extinct ;  because  that  when  the  lord 
paramount  hath  the  tenancy,  he  holdeth  of  his  lord  next  paramount 
to  him,  and  if  he  should  hold  this  of  him  which  was  mesne,  then  he 
should  hold  the  same  tenancy  immediately  of  divers  lords  by  divers 
services,  which  should  be  inconvenient,  and  the  law  will  sooner 
suffer  a  mischief  than  an  inconvenience,  and  therefore  the  seigniory 
of  the  mesnalty  is  extinct."  On  this  Sir  Edward  Coke  observes  (6)  5 
"  It  is  holden  for  an  inconvenience  that  any  of  the  maxims  of  the 
law  should  be  broken,  though  a  private  man  suffer  loss ;  for  that  by 
infringing  of  a  maxim,  not  only  a  general  prejudice  to  many,  but 
in  the  end  a  public  incertamty  and  confusion  to  all  would  follow. 
And  the  rule  of  law  is  regularly  true,  res  inter  alios  acta  altcri 

(r)  Kely.  18  ;  9  How.  St.  Tr.  23.  (x)  InfrA,  ch.  9. 

(s)  Godb.  326,  pi.  418  ;    Hemminys  v.  (y)  2  Blackst.  Comm.  354. 

Eobinson,  1  Barnes'  Notes,  317.  (z)  See  bk.  1,  pt.  2. 

(<)  Old  record  of  Mich.   42  Edw.  III.  (a)  §  231. 

set  out  12  Co.  125,  126.  (b)  Co.  Litt.  152  b. 

(u)  InfrA,  ch.  7,  §  2. 
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nocere  non  debet,  et  fact  urn  unius  alteri  nocere  non  debet;  which  are 
true  with  this  exception,  unless  an  inconvenience  should  follow." 
And  another  old  book  lays  down  as  maxims,  "Privatum  incom- 
modum  public  bono  pensatur  "  (c) ;  "  Privatum  commodum  publico 
cedit  "  (d). 

(c)  Jenk.  Cent.  2,  Cos.  65.  (d)  Jenk.  Cent.  5,  Cas.  80. 
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§  511.  THE  use  of  witnesses  being  to  inform  the  tribunal  respect- 
ing facts,  their  opinions  are  not  in  general  receivable  as  evidence  (a). 
This  rule  is  necessary  to  prevent  the  other  rules  of  evidence  being 
practically  nullified.  Vain  would  it  be  for  the  law  to  constitute  the 
jury  the  triers  of  disputed  facts,  to  reject  derivative  evidence  when 
original  proof  is  withheld,  and  to  declare  that  a  party  is  not  to  be 
prejudiced  by  the  words  or  acts  of  others  with  whom  he  is  uncon- 
nected, if  tribunals  might  be  swayed  by  opinions  relative  to  those 
facts,  expressed  by  persons  who  come  before  them  in  the  character 
of  witnesses.  If  the  opinions  thus  offered  are  founded  on  no 
evidence,  or  on  illegal  evidence,  they  ought  not  to  be  listened  to ; 
if  founded  on  legal  evidence,  that  evidence  ought  to  be  laid  before 
the  jury,  whom  the  law  presumes  to  be  at  least  as  capable  as  the 
witnesses  of  drawing  from  them  any  inferences  that  justice  may 
require:  "  Testes  rationem  scientise  reddere  teneantur  "  (b) ;  "  Les 
testm  doivent  rien  tesm  fors  ceo  que  ils  soient  de  certein,  s.  ceo  que 
ils  veront  ou  oyront "  (c) ;  "  Omne  sacramentum  debet  esse  certae 
scientise  "  (d).  "It  is  no  satisfaction  for  a  witness  to  say  that  he 
thinks  or  persuadeth  himself,  and  this  for  two  reasons.  First, 
Because  the  judge  is  to  give  an  absolute  sentence,  and  for  this 
ought  to  have  a  more  sure  ground  than  thinking.  Secondly,  The 
witness  cannot  be  sued  for  perjury  "  (e). 


(a)  Peake,  Ev.  195,  5th  Ed.  ;  Ph.  &  Am. 
Ev.  899  ;  1  Phill.  Ev.  520,  10th  Ed.  ;  1 
Greenl.  Ev.  §  440,  7th  Ed. ;  3  Burr.  1918  ; 
5  B.  &  Ad.  846,  847  ;  and  the  authorities 
in  the  following  notes. 


(b)  Heinec.  ad  Panel,  pars  4,  §  144. 

(c)  Per  Thorpe,  C.  J.,  23  Ass.  pi.  11. 

(d)  4  Inst.  279. 

(c)  D3'er,   53  b.   pi.   11,  in  marg.   K.I. 
1688. 
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Jj  512.  This  rule  must  not,  however,  be  misunderstood, — nothing 
being  farther  from  the  design  of  the  law  than  to  exclude  from  the 
cognisance  of  the  jury  anything  which  could  legitimately  assist 
them  in  forming  a  judgment  on  the  facts  in  dispute.  The  meaning 
of  the  rule  is  simply  that  questions  shall  not  be  put  to  a  witness 
which,  by  substituting  his  judgment  for  theirs,  virtually  put  him 
in  the  place  of  the  jury.  A  good  illustration  of  its  real  nature  is 
afforded  by  the  case  of  Daines  and  another  v.  Hartley  (f).  That 
was  an  action  for  slandering  the  plaintiffs  in  their  trade.  At  the 
trial  a  witness  deposed  to  the  following  words,  as  having  been 
spoken  by  the  defendant  relative  to  some  bills  given  by  the  plain- 
tiffs to  a  firm  of  which  the  witness  was  member  :  "  You  must 
look  out  sharp  that  those  bills  are  met  by  them."  The  counsel 
for  the  plaintiffs  then  proposed  to  ask,  "What  did  you  understand 
by  that?  "  which  question  was  objected  to,  and  disallowed  by  the 
judge.  A  rule  for  a  new  trial  was  afterwards  obtained  on  the 
ground  that  the  question  was  improperly  rejected :  which,  after 
argument,  was  discharged;  and  the  following  judgment  was  delivered 
by  Pollock,  C.  B.,  in  the  name  of  the  court :  "  There  can  be  no 
doubt  that  words  may  be  explained  by  bystanders  to  import  some- 
thing very  different  from  their  obvious  meaning.  The  bystanders 
may  perceive  that  what  is  uttered,  is  uttered  in  an  ironical  sense, 
and  therefore  that  it  may  mean  directly  the  reverse  of  what  it  pro- 
fesses to  mean.  Something  may  have  previously  passed,  which 
gives  a  peculiar  character  and  meaning  to  some  expression  :  and 
some  word  which  ordinarily  or  popularly  is  used  in  one  sense,  may, 
from  something  that  has  gone  before,  be  restricted  and  confined  to 
a  particular  sense,  or  may  mean  something  different  from  that 
which  it  ordinarily  and  usually  does  mean.  But  the  proper  course 
for  a  counsel,  who  proposes  so  to  get  rid  of  the  plain  and  obvious 
meaning  of  words  imputed  to  a  defendant,  as  spoken  of  the  plaintiff, 
is  to  ask  the  witness,  not  '  What  did  you  understand  by  those 
words '?  '  but  '  Was  there  anything  to  prevent  those  words  from 
conveying  the  meaning  which  ordinarily  they  would  convey  ?  ' 
because,  if  there  was,  evidence  of  that  may  be  given  ;  and  then  the 
question  may  be  put.  When  you  have  laid  the  foundation  for  it, 
the  question  then  may  be  put,  '  What  did  you  understand  by 
them  ? '  when  it  appears  that  something  occurred  by  which  the 
witness  understood  the  words  in  a  sense  different  from  their 
ordinary  meaning.  I  believe  we  may  say  that  generally  no  ques- 
tion ought  to  be  put  in  such  a  form  as  possibly  to  lead  to  an  illegal 
answer.  Now,  taken  by  itself,  and  without  more,  the  understanding 

(/)  3  Exch.  200. 
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of  a  person  who  hears  an  expression  is  not  the  legal  mode  by  which 
it  is  to  be  explained.  If  words  are  uttered  or  printed,  the  ordinary 
sense  of  those  words  is  to  be  taken  to  be  the  meaning  of  the 
speaker ;  but  no  doubt  a  foundation  may  be  laid,  by  showing  some- 
thing else  which  has  occurred ;  some  other  matter  may  be 
introduced,  and  then,  when  that  has  been  done,  the  witness  may 
be  asked,  with  reference  to  that  other  matter,  what  was  the 
sense  in  which  he  understood  the  words.  But  the  mere  question, 
'  What  did  you  understand  with  reference  to  such  an  expression  ?  * 
we  think  is  not  the  correct  mode  of  putting  the  question." 

§  518.  This  rule  is  not  without  its  exceptions.  Being  based  on 
the  presumption  that  the  tribunal  is  as  capable  of  forming  a  judg- 
ment on  the  facts  as  the  witness,  when  circumstances  rebut  this 
presumption,  the  rule  naturally  gives  way,  — "  Cessante  ratione 
legis,  cessat  ipsa  lex"  (g).  1.  On  questions  of  science,  skill,  trade, 
and  the  like,  persons  conversant  with  the  subject-matter — called  by 
foreign  jurists  "experts,"  an  expression  now  naturalised  among 
us — are  permitted  to  give  their  opinions  in  evidence.  This  rests 
on  the  maxim,  "  Cuilibet  in  sua  arte  perito  est  credendum  "  (h) ; 
and  the  principle  has  been  thus  stated  by  Mr.  Smith,  in  com- 
menting on  Carter  v.  Boelim,  in  which  case  the  opinion  of  an 
insurance  broker  as  to  materiality  of  facts  not  communicated  was 
held  to  be  inadmissible  as  evidence  (i) ;  viz.,  that  "the  opinion 
of  witnesses  possessing  peculiar  skill  is  admissible  whenever  the 
subject-matter  of  inquiry  is  such  that  inexperienced  persons  are 
unlikely  to  prove  capable  of  forming  a  correct  judgment  upon  it 
without  such  assistance ;  in  other  words,  when  it  so  far  partakes 
of  the  nature  of  a  science  as  to  require  a  course  of  previous  habit 
or  study,  in  order  to  the  attainment  of  a  knowledge  of  it."  A 
large  number  of  instances  of  the  application  of  this  principle  are 
to  be  found  in  the  books  (k).  The  opinions  of  medical  men  are 
constantly  admitted  as  to  the  cause  of  disease  or  of  death,  or  the 
consequence  of  wounds,  or  with  respect  to  the  sane  or  insane  state 
of  a  person's  mind,  as  collected  from  a  number  of  circumstances, 
and  on  other  subjects  of  professional  skill  (/).  Seal  engravers  may 

(g)  Co.  Litt.  70  b.  (k)  See  the  cases  collected  in  tlie  notes 

(h)  Co.  Litt.  125  a  ;  4  Co.  29  a;  Broom's  to  Carter  v.  Boehm,  ubi  sup. 

Maxims,  6th  Ed.  825.  (I)  1   Greeul.  Ev.  §  440,  7th  Ed.      The 

(i)  1  Smith's  Lead.  Cas.  notes  to  Carter  practice    of  resorting  to   this  species  of 

v.  Boehm,  citing  Folkes  v.  Chadd,  3  Doug.  scientific  evidence  is  by  110  means  a  modern 

157,  and  other  cases.     And  see  per  Lord  invention.      In  the  28  Ass.  pi.  5,  on  an 

Ellenborough,   Beckwith  v.  Sydebotham,  1  appeal  of  mayhem,  the  defendant  prayed 

Camp.  116 ;  10  R.  K.  652,  and  note  (a)  to  that  the  court  would  see  the  wound,  to  see 

Fenwick  v.  Bell,  1  C.  &  K.  313.  if  there  had  been  a  maiming  or  not.     And 
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be  called  to  give  their  opinion  upon  an  impression,  whether  it  was 
made  from  an  original  seal  or  from  an  impression  ;  the  opinion 
of  an  artist  is  evidence  in  an  inquiry  as  to  the  genuineness  of  a 
picture ;  a  ship-builder,  after  having  heard  the  evidence  of  persons 
who  have  examined  a  ship,  may  give  his  opinion  as  to  whether  she 
was  seaworthy  ;  and  where  the  question  was  whether  a  bank  which 
had  been  erected  to  prevent  the  overflowing  of  the  sea,  had  caused 
the  choking  up  of  a  harbour,  the  opinions  of  scientific  engineers  as 
to  the  effect  of  such  an  embankment  upon  the  harbour  were  held 
admissible  evidence  (n).  To  these  it  may  be  added,  that  the 
opinions  of  antiquaries  have  been  received  relative  to  the  date  of 
ancient  handwriting  (o) ;  and  that  the  opinions  of  "experts  in  hand- 
writing" have  been  received  to  prove  that  a  particular  letter  was 
or  was  not  written  by  a  particular  person  (/>).  Where,  on  an 
indictment  for  uttering  a  forged  instrument,  the  question  was 
whether  a  paper  had  originally  contained  certain  pencil-marks, 
which  were  alleged  to  have  been  rubbed  out  and  writing  substituted 
in  their  stead,  the  opinion  of  an  engraver — who  was  in  the  habit 
of  looking  at  minute  lines  on  paper,  and  who  had  examined  the 
document  with  a  mirror — as  to  such  marks  having  existed,  was 
held  to  be  admissible,  but  with  the  reservation  that  the  weight 
of  the  evidence  would  depend  on  the  extent  to  which  it  might  be 
confirmed  (q).  It  is  on  this  principle  that  the  evidence  of  pro- 
fessional or  official  persons  is  receivable  as  proof  of  their  own  (r) 
foreign  laws  (s).  From  the  very  nature  of  the  subject,  experts  can 
only  speak  to  their  judgment  or  belief. 

§  514.  But  the  weight  due  to  this,  as  well  as  to  every  other 
kind  of  evidence,  is  to  be  determined  by  the  tribunal ;  which 
should  form  its  own  judgment  on  the  matters  before  it,  and  is 
not  concluded  by  that  of  any  witness,  however  highly  qualified  or 
respectable.  Xor  is  this  always  an  easy  task, — there  being  no 
evidence  the  value  of  which  varies  so  immensely  as  that  now 

the  court  did  not  know  how  to  adjudge,  D.    53,   as   to  the   privilege   of   such  an 

because  the    wound  was  new,    and  then  expert. 

the  defendant  took  issue,  and  prayed  the  (q)  Per  Parke,  B.,  and  Tindal,  C.  J.,  £. 

court  that  the  mayhem  might  be  examined;  v.   Williams,  8  C.  &  P.  434,  435. 

on  which  a  writ  was  sent  to  the  sheriff,  to  (r)  Bonetti,  In  the  goods  of,  1  P.  D.  69. 

cause  to  come   "  Medicos,  chirurgicos  de  (a)  TayL    Ev.   §    1280,   4th  Ed.  ;    The 

melioribus     Londinii     ad     inforinandum  Sussex  Peerage  case,  11  CL  &  F.  85  ;  Earl 

dominum  regem  et  curiam  de  his,  quse  eis  Nelson  v.   Lord  Bridport,  8   Beav.    527  ; 

ex  parte  domini  regis  injungerentur."    See  The  Baron  de  Bodes  case,  8  Q.  B.  208  ; 

also  Plowd.  125.  Bristow  v.  Sequeville,  5  Exch.  275  ;  Vander 

(n)  1  Greenl.  Ev.  §  440,  7th  Ed.  Donckt  v.  Thcllusson,  8  C.  B.  812  ;  Perth 

(o)  Tracy  Peerage  case,  10  Cl.  k  F.  154.  Peerage  case,  2  Ho.  Lo.  Cas.  ?74. 
(p)  See  Seaman  r.  Netherdift,  2  C.  P. 
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under  consideration,  and  respecting  which  it  is  so  difficult  to  lay 
down  any  rules  beforehand.  Its  most  legitimate,  valuable,  and 
wonderful  application  is  on  charges  of  poisoning,  where  poison  is 
extracted  from  a  corpse  by  means  of  chemical  analysis  (t).  "It  is 
surely,"  says  Dr.  Beck(w),  "no  mean  effort  of  human  skill  to  be 
brought  to  a  dead  body, — disinterred  perhaps  after  it  has  lain  for 
months,  or  even  years  in  the  grave, — to  examine  its  morbid  con- 
dition ;  to  analyse  the  fluids  contained  in  it  (often  in  the  smallest 
possible  quantities) ;  and  from  a  course  of  deductions  founded  in 
the  strictest  logic,  to  pronounce  an  opinion  which  combined  circum- 
stances, or  the  confession  of  the  criminal,  prove  to  be  correct." 
"It  is  such  duties  ably  performed  that  raise  our  profession  to 
an  exalted  rank  in  the  eyes  of  the  world ;  that  cause  the  vulgar, 
who  are  ever  ready  to  exclaim  against  the  inutility  of  medicine,  to 
marvel  at  the  mysterious  power  by  which  an  atom  of  arsenic, 
mingled  amidst  a  mass  of  confused  ingesta,  can  still  be  detected. 
It  does  more :  it  impresses  on  the  minds  of  assassins  who  resort 
to  poison  a  salutary  dread  of  the  great  impossibility  of  escaping 
discovery."  "And  this,  if  properly  done,  must  be  accomplished 
without  listening  to  rumour,  and  without  permitting  prejudice  to 
operate.  Many,  again,  by  their  researches,  have  saved  the  inno- 
cent, showing  that  accidental  or  natural  causes  have  produced  all 
the  phenomena."  It  would  not  be  easy  to  overrate  the  value  of 
the  evidence  given  in  many  difficult  and  delicate  inquiries,  not  only 
by  medical  men  and  physiologists,  but  by  learned  and  experienced 
persons  in  various  branches  of  science,  art,  and  trade.  But  as 
it  is  impossible  to  measure  a  priori  the  integrity  of  any  witness, 
and  equally  so  to  determine  the  amount  of  skill  which  a  person 
following  a  particular  science,  art,  or  trade  may  possess,  the 
tribunal  is  under  the  necessity  of  listening  to  all  such  persons 
when  they  present  themselves  as  witnesses.  Now,  after  making 
every  allowance  for  the  natural  bias  which  witnesses  usually  feel  in 
favour  of  causes  in  which  they  are  engaged,  and  giving  a  wide 
latitude  for  bona  fide  opinions,  however  unfounded  or  fantastical, 
which  persons  may  form  on  subjects  necessarily  depending  much 
on  conjecture, — there  can  be  no  doubt  that  testimony  is  daily 
received  in  our  courts  as  "scientific  evidence"  to  which  it  is  almost 
profanation  to  apply  the  term  ;  as  being  revolting  to  common- 
sense,  and  inconsistent  with  the  commonest  honesty  on  the  part 
of  those  by  whom  it  is  given.  In  truth,  witnesses  of  this  descrip- 
tion are  apt  to  presume  largely  on  the  ignorance  of  their  hearers 
with  respect  to  the  subject  of  examination,  and  little  dread 

(t)  Supra,  ch.  2,  §  3,sub-sect.  2.  (u)   Beck's  Med.  Jurisp.  1085,  7tli  Ed. 
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prosecution  for  perjury, — an  offence  of  which  it  is  extremely 
difficult,  indeed,  almost  impossible,  to  convict  a  person  who  only 
swears  to  his  belief,  particularly  when  that  belief  relates  to 
scientific  matters  (x).  On  the  other  hand,  however,  mistakes  have 
occasionally  arisen  from  not  attaching  sufficient  weight  to  scientific 
testimony.  This  arises  chiefly  where  the  knowledge  of  the  tribunal 
and  society  in  general  are  very  much  in  arrear  of  the  scientific 
knowledge  of  the  witness.  One  remarkable  instance  is  cited  by  a 
modern  author  on  the  law  of  evidence.  In  the  infancy  of  travelling 
by  steam  on  land,  a  civil  engineer  of  high  reputation  having 
deposed  before  a  Parliamentary  committee  that  steam-carriages 
light  very  possibly  be  expected  to  travel  on  railroads  at  the  rate 
)f  ten  miles  an  hour,  the  interrogating  counsel  contemptuously  bid 
him  stand  down,  for  he  should  ask  him  no  more  questions,  and 
the  weight  of  the  evidence  he  had  previously  given  was  much 
ipaired  (?/). 

§  515.  In  France  experts  are  officially  delegated  by  the  court  to 
inquire  into  facts  and  report  upon  them ;  and  they  stand  on  a 
much  higher  footing  than  either  ordinary  or  scientific  witnesses 
among  us.  Yet  even  there  it  is  a  maxim,  "Dictum  expertorum 
nunquam  transit  in  rem  judicatam"  (z).  But  our  law,  in  its 
desire  to  vindicate  the  unquestionably  sound  principle  that  judicial 
and  inquisitorial  functions  ought  to  be  kept  distinct,  appears  not 
to  have  armed  the  courts  with  sufficient  powers  to  compel  the 
production  of  evidence.  For  although  the  power  of  the  courts 
to  procure  the  evidence  of  experts  has  been  greatly  enlarged  by 
recent  enactments,  still  it  would  seem  that  those  enactments  do  not 
authorise  the  exercise  of  that  power  ex  qjficio,  but  only  on  the 
application  of  a  party  to  the  action  (a). 


(x)  Bonnier,  in  his  Traite  des  Preaves, 
after  quoting  the  64th  Xovel,  which  abun- 
dantly shows  that  these  malpractices  were 
well  understood  in  ancient  Rome,  sarcasti- 
cally adds,  ''On  voitque  les complaisances 
de  1' expertise  ne  datent  pas  de  nos  jonra. " 
§  68.  He  likewise  forcibly  observes,  §  67  : 
"L'expertise  n'est  qu'un  verre  qui  grossit 
les  objets  ;  et  c'est  au  juge,  qui  a  la 
faculte  de  s'en  servir,  a  examiner  en  toute 
liberte  si  les  images  qu'elle  lui  presente 
sout  bien  nettes. " 

(y)  Gresl.  Ev.  in  Eq.  369.  Stephen- 
sou's  evidence,  before  the  committee  on 
the  Liverpool  and  Manchester  Railway 
Bill,  was  received  with  equal  incredulity. 
See  Smiles'  Life  of  Stepheuson,  tu  loc. 


(z)  Bonnier,  Traite  des  Preuves,  §  74. 

(a)  Power  to  proceed  ex  officio,  in  cer- 
tain cases,  has  been  given  to  the  courts 
by  the  Foreign  Law  Ascertainment  Acts, 
1859  and  1861,  22  i  23  Viet.  c.  63,  and 
24  &  25  Viet.  c.  11  ;  by  the  former  of 
which,  the  courts  in  one  part  of  the  King's 
dominions  are  empowered  to  remit  a  case 
for  the  opinion  of  a  court  of  justice  in  auy 
other  part  thereof,  on  any  point  on  which 
the  law  of  that  other  part  is  different  from 
that  in  which  the  court  is  situate  ;  and  by 
the  latter,  to  remit  a  case,  with  queries, 
to  the  tribunals  of  foreign  countries,  for 
the  purpose  of  ascertaining  the  law  of 
those  countries. 
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§  516.  So  far  as  medical  evidence  is  concerned,  medical  jurists 
complain  that  there  is  too  little  discrimination  exercised,  in 
receiving  all  who  are  called  doctors  as  witnesses.  "In  England," 
says  an  able  authority  already  quoted  (6),  "not  only  physicians, 
surgeons,  and  apothecaries,  beyond  whom  it  should  not  be 
extended,  but  hospital  dressers,  students,  and  quacks  have  been 
permitted  to  act  as  medical  witnesses.  '  We  could  point  out  a 
case  of  poisoning,'  say  the  editors  of  the  Edinburgh  Medical  and 
Surgical  Journal,  '  where  the  most  essential  part  of  the  evidence 
depended  on  the  testimony  of  a  quack  alone,  and  it  was  admitted.'  " 
But,  to  answer  these  authors  in  their  own  language,  the  remedy 
they  prescribe  is  worse  than  the  disease.  Must  the  judge,  before 
receiving  the  testimony  of  a  man  who  makes  profession  of  the 
healing  art,  institute  a  preliminary  inquiry  as  to  whether  he  comes 
within  the  definition  of  a  "  quack  "  ? — one  of  the  most  uncertain 
words  in  the  language,  and  the  correctness  of  the  application  of 
which  to  particular  individuals  must  ever,  to  a  certain  extent,  be 
matter  of  opinion.  Besides,  it  would  be  at  variance  with  the  free 
spirit  of  our  laws  to  place  the  lives  and  liberties  of  all  persons 
accused  of  offences,  in  the  hands  of  a  privileged  class,  by  pro- 
hibiting them  from  availing  themselves  of  the  testimony  of  others 
who  have  studied  and  practised  the  subject  in  question.  Still  it 
must  be  conceded  that  our  practice  is  much  too  loose  in  this 
respect ;  that  when  medical,  or  other  scientific  witnesses  are 
offered,  our  judges  and  jurymen  do  not  inquire  sufficiently  into 
the  causa  scientiae, — the  means  which  they  have  had  of  forming  a 
judgment.  To  say  nothing  of  those  palpable  cases  where  the  course 
of  study  has  been  so  short,  or  the  experience  so  limited,  that  the 
judge  ought  to  reject  the  witness  altogether;  or  of  those  where, 
though  the  evidence  must  be  received,  it  is  clear  that  little  con- 
fidence ought  to  be  reposed  in  the  opinion  given, — it  often  happens 
that  even  men  distinguished  in  one  branch  of  a  science  or  profession 
have  but  a  superficial  knowledge  of  its  other  branches.  The  most 
able  physician  or  surgeon  may  know  comparatively  little  of  the 
mode  of  detecting  poisons,  or  of  other  intricate  branches  of  medical 
jurisprudence ;  so  that  a  chemist  or  physiologist,  immeasurably  his 
inferior  in  every  other  respect,  might  prove  a  much  more  valuable 
witness  in  a  case  where  that  sort  of  knowledge  is  required  (c). 

(b)  Beck's  Med.  Jurisp.  1091,  7th  Ed.  in  his  lectures,  that  he  had  not  given  more 

(c)  The  celebrated    John   Hunter,   the  attention  to  the  subject  of  poisons,  before 
great  anatomist,  who  was  examined  as  a  venturing  to  give  an  opinion  in  a  court  of 
witness  in  the  important  case  of  Donellan,  justice.     Sir  Astley  Cooper,  as  quoted  in 
indicted  for  having  poisoned  his  brother-  Beck's  Med.  Jurisp.  1089,  7th  Ed. 
in-law,  used  to  express  his  regret  publicly 
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§  517.  2.  Another  class  of  exceptions  is  to  be  found,  where  the 
judgment  or  opinion  of  a  witness  on  some  question  material  to  be 
considered  by  the  tribunal,  is  formed  on  complex  facts  which  from 
their  nature  it  would  be  impossible  to  bring  before  it.  Thus,  the 
identification  by  a  witness  of  a  person  or  thing  is  necessarily  an 
exercise  of  his  judgment.  "In  the  identification  of  person,"  says 
Parke,  B.  (rf),  "you  compare  in  your  mind  the  man  you  have  seen 
with  the  man  you  see  at  the  trial.  The  same  rule  belongs  to  every 
species  of  identification."  And  on  the  same  occasion,  Alderson,  B., 
said,  "  Generally,  wherever  there  is  such  a  coincidence  in  admitted 
icts  as  makes  it  more  reasonable  to  conclude  that  a  certain 
subject-matter  is  one  thing  rather  than  another,  that  coincidence 
lay  be  laid  before  the  jury,  to  guide  their  judgment  in  deciding  on 
the  probability  of  that  fact."  Many  mistakes,  however,  have  been 
lade  in  the  identification  both  of  persons  and  of  things.  The 
resemblance  between  individuals  is  often  very  close.  A  well-known 
lan  of  fashion  once  narrowly  escaped  conviction  for  a  highway 
)bbery,  from  his  extraordinary  resemblance  to  a  notorious  high- 
wayman of  the  day  (Beck's  Med.  Jurisp.  408,  7th  Ed.) ;  and  Sir 
"homas  Davenport,  an  eminent  barrister,  swore  positively  to  the 
persons  of  two  men,  whom  he  charged  with  robbing  him  and  his 
lady  in  the  open  daylight.  A  clear  alibi  was,  however,  proved,  and 
the  real  robbers  being  afterwards  taken  into  custody,  with  the 
stolen  property  upon  them,  Sir  Thomas,  on  seeing  them,  at  once 
acknowledged  that  he  had  been  mistaken  (e).  So  the  state  of  an 
unproducible  portion  of  real  evidence — as,  for  instance,  the  appear- 
ance of  a  building,  or  of  a  public  document  which  the  law  will  not 
allow  to  be  brought  from  its  repository — may  be  explained  by  a 
term  expressing  a  complex  idea ;  e.g.,  that  it  looked  old,  decayed, 
or  fresh,  was  in  good  or  bad  condition  (/),  &z.  So  also  may  the 
emotions  or  feelings  of  a  party  whose  psychological  condition  is  in 
question, — thus  a  witness  may  state  whether,  on  a  certain  occasion, 

(d)  Fryer  v.  Gathercole,  13  Jur.  542.  M.  1S56,  MS.,   Alderson,   B.,  mentioned 

(«)  (See  per  MacXally,  arguendo,  in  It.  a  case  which  occurred  at  Liverpool  some 

v.  Byrnt,  28  How.  St.  Tr.  819.)  For  other  years  before,  where  a  prisoner  was  identi- 

cases  of  mistaken  identity  of  persons,  see  fied  by  six  or  seven  respectable  witnesses, 

Wills,    Giro.    Evid.   90   et   scq.    3rd    Ed.  ;  but   their   evidence   was   encountered    by 

Beck's  Med.  Jurisp.  404  et  seq.  7th  Ed.  ;  the  that  of  the  jailor  and  all  the  officers  of  the 

case  of  James  Crow,  Theor.  of  Pres.  Proof,  prison,  who  deposed  that  at  the  time  in 

Append.  Case  4,  and  that  of  Male,  3  Benth.  (question  he  was  there  in  their  custody.    A 

Jnd.  Ev.  255  ;  Dicks.  Law  Ev.   in  Scotl.  good  instance    of   mistaken    identity  of 

153,    n.  (d),    and   154,    n.   (a)  ;    and  the  thing*,  taken  from  Burnett's  Crim.    Law 

charge   of  Cockburn,    C.  J.,   in    Reg.    v.  of  Scotland,  p.  558,  will  be  found  in  19 

Castro,    otherwise    Ortmi,    otherwise    Sir  How.  St.  Tr.  494  (n.). 
ll-.'ij-:r  Tichborne,  published  in  2  vols.  in  (/)  Leighton  v.  Leiyhton,  1  Str.  240. 

1875.      In  Shitfflebottom  v.  Alldaij,  Exch. 

B.E.  28 
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he  looked  pleased,  excited,  confused,  agitated,  frightened,  or  the 
like(f/).  To  this  head  also  belongs  the  proof  of  handwriting  ex 
visu  scriptionis  and  ex  scriptis  olim  visis  (It).  And  it  is  on  this 
principle  that  testimony  to  character  is  received ;  as  where  a 
witness  deposes  to  the  good  or  bad  character  of  a  party  who  is 
being  tried  on  a  criminal  charge,  or  states  his  conviction  that, 
from  the  general  character  of  another  witness,  he  ought  not  to 
be  believed  on  his  oath  (/').  In  all  cases,  of  course,  the  grounds  on 
which  the  judgment  of  the  witness  is  formed  may  be  inquired  into 
on  cross-examination. 

(g)  Siyrra,  ch.  2,  §  3,  sub-sect.  3.  (i)  Suprtt,  pt.  1,  ch.  1. 

(h)  Bk.  2,  pt.  3,  eh.  3. 
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118.  IN  the  preceding  chapters  we  have  shown  the  general 
nature  of  those  rules  by  which  evidence  is  rejected  for  want  either 
of  originality  or  of  proximity.  The  present  will  be  devoted  to  that 
species  of  evidence  for  or  against  a  party  which  is  afforded  by  the 
language  or  demeanour  of  himself,  or  of  those  whom  he  represents, 
or  of  those  who  represent  him.  All  such  evidence  we  purpose  to 
designate  by  the  expression  "  self -regarding."  "When  in  favour  of 
the  party  supplying  it,  the  evidence  may  be  said  to  be  "  self  -serving;" 
when  otherwise,  "  self -harming  "  (a). 


(a)  Two  of  these  three  terms  are  taken 
from  Beiith.  Jud.  Ev.  vol.  5,  p.  204.  The 
term  "  self-harming  "  is  substituted  by  the 


present  editor  for  Bentham's  ' :  self-disserv- 
ing,'' which  the  author  had  also  adopted. 

28—2 
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§  519.  The  rule  of  law  with  respect  to  self-regarding  evidence  is, 
that  when  in  the  sell-serving  form  it  is  not  in  general  receivable  ; 
but  that  in  the  sett-harming  form,  it  is,  with  few  exceptions, 
receivable,  and  is  usually  considered  proof  of  a  very  satisfactory 
kind  (/;).  For,  although,  when  viewed  independently  of  juris- 
prudence, it  would  be  difficult  to  maintain  that  the  declarations,  or 
what  is  equivalent  to  the  declarations  of  one  man,  may  not  in 
particular  cases  have  some  probative  force  as  evidence  against 
another, — still  our  law  rejects  them  (c)  in  obedience  to  its  great 
principle,  which  requires  judicial  evidence  to  be  proximate;  and 
also  from  the  peculiar  temptations  to  fraud  and  fabrication,  which 
the  allowing  such  evidence  would  so  obviously  supply.  This  is  a 
branch  of  the  general  rule  that  a  man  shall  not  be  allowed  to  make 
evidence  for  himself  (d).  But,  on  the  other  hand,  the  universal 
experience  of  mankind  testifies  that,  as  men  consult  their  own 
interest,  and  seek  their  own  advantage,  whatever  they  say  or  admit 
against  their  interest  or  advantage  may,  with  tolerable  safety,  be 
taken  to  be  true  as  against  them,  at  least  until  the  contrary 
appears. 

§  520.  The  subject  of  seli-scruinci  evidence  may  therefore  be 
despatched  in  few  words,  and  indeed  has  been  substantially  con- 
sidered under  the  title  "res  inter  alios  acta  alteri  nocere  non 
debet"(e).  There  are,  however,  some  exceptions  to  the  rule 
excluding  it.  The  first  is,  that  where  part  of  a  document  or  state- 
ment is  used  as  self-harming  evidence  against  a  party,  he  has  a 
right  to  have  the  whole  of  it  laid  before  the  jury,  who  may  then 
consider,  and  attach  what  weight  they  see  fit  to  any  self-serving 
statements  it  contains  (/).  This  exception  is  founded  on  the  plain 
principle  of  justice  that,  by  using  a  man's  statement  against  him, 
you  adopt  that  statemen  as  evidence  at  least.  The  civilians  seem 
to  have  gone  farther.  "Observe,"  says  Pothier(r/),  "that  when  I 
have  no  other  proof  than  your  confession,  I  cannot  divide  it. 
Suppose,  for  instance,  that  I  claim  from  you  200  livres,  which  I 
allege  that  you  have  borrowed,  and  of  which  I  demand  the  pay- 
ment. You  admit  the  loan,  but  add  that  you  have  repaid  it ;  I 
cannot  found  a  proof  of  the  loan  upon  your  confession,  which  is  at 

(b)  Gilb.  Ev.  119,  4th  E.l.  ;  Find),  Law,  (/)  Tayl.  Ev.  §  655  ;  Peake,  Ev.  16,  5th 
37;  Trials  per  Pais,  381.    See  ace.  Mascard.       Ed.;    2  Ev.    1'oth.    156-158;    llnn<U,. 

de  Prob.  quest.  7,  n.  10.  Blackburn,   5   Taunt.    245  ;    Th<m^ 

(c)  See  supra,  bk.  1,  pt.  1,  §  91.  Austen,  2D.  &Ryl.  358  ;  Smith  \ . 

(d)  3  B.  &  A.  144.     See  mpra,  cli.  5,       Ry.  &  M.  257;  Darby  v.  Ousdey,  2  Jur. 
§  506.  N.  s.  497. 

(e)  Supra,  ch.  5.  (g)  I  Ev.  Potli.  §  799. 
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the  same  time,  a  proof  of  payment ;  for  I  can  only  use  it  against 
you  such  as  it  is,  and  taking  it  altogether.  Si  quis  confessionem 
adversam  allegat,  vel  depositionem  testis,  dictam  cum  sua  quantitate 
approbare  tenetur."  This  was  probably  just  enough  under  their 
judicial  system;  but  with  us,  while  the  whole  statement  must  be 
received,  the  credit  due  to  each  part  must  be  determined  by  the 
jury,  \vlio  may  believe  the  self-serving  and  disbelieve  the  self- 
harming  portion  of  it,  or  vice  versa  (//).  Again,  a  person  on  his 
trial  may,  at  least  if  not  defended  by  counsel,  state  matters  in  his 
defence  which  are  not  already  in  evidence,  and  which  he  is  not  in 
a  condition  to  prove ;  and  the  jury  may  act  on  that  statement  if 
they  deem  it  worthy  of  credit  (i).  Care  must  likewise  be  taken  not 
to  confound  self-serving  evidence  with  res  gesta?.  The  language  of 
a  party,  accompanying  an  act  which  is  evidence  in  itself,  may  form 
part  of  the  res  gestee,  and  be  receivable  as  such. 

§  521.  We  return  therefore  to  the  more  important  and  difficult 
subject  of  selt-harminri  evidence.  This  may  be  supplied  by  words, 
icritiny,  signs,  or  silence.  "Non  refert  an  quis  intentionem  suam 
declaret  verbis,  an  rebus  ipsis,  vel  factis  "  (Ar).  Words  addressed  to 
others,  and  writing,  are  no  doubt  the  most  usual  forms ;  but  wor4s 
uttered  in  soliloquy  seem  equally  receivable  (/)  :  while  of  signs  it  has 
justly  been  said,  "Acta  exteriora  indicant  interiora  secreta  "(/»)• 
Thus,  a  deaf  and  dumb  person  may  be  called  on  to  plead,  or  to 
advocate  his  cause  through  the  medium  of  an  interpreter  who  can 
explain  his  signs  to  the  court  and  jury(«).  So  of  silence,  "  Qui 
tacet,  consentire  videtur  "  (o), — a  maxim  which  must  be  taken  with 
considerable  limitation.  A  far  more  correct  exposition  of  the  prin- 
ciple contained  in  it  is  the  following :  "  Qui  tacet,  non  utique  fatetur  : 
sed  tamen  verum  est,  eum  non  negare  "  (_p)  ;  and  one  of  our  old 
authorities  tells  us  with  truth,  "  Le  nient  dedire  n'est  cy  fort  come 
le  confession  est  "  (</),  which  seems  fully  recognised  in  modern 
times  (/•).  The  maxim  is  also  found  guarded  in  this  way,  "Qui 
tacet  consentire  videtur,  ubi  tractatur  de  ejus  commodo"  (s).  The 

(h)  SveBaildonv.  Walton,  1  Exch.  617.  Decretal,   lib.  5,   tit.   12,  De  Reg.  Juris, 

(i}  See  bk.  4,  pt.  1.  Keg.  43. 

(k)  10  Co.  144  a.     See  Ford  v.  Elliott,  4  (p)  Dig.  lib.  50,  tit.  17, 1.  142.    See  also 

Exch.  78.  Sext.  Decretal,  lib.  5,  tit.  12,  De  Reg.  Juris, 

(1)  R.  v.  Simons,  6  C.  &  P.  540.  Reg.  44. 

(>«)  8   Co.    146    b  ;    Wing.    Max.   108  ;  (q)  Long.  Quint.  125,  126. 

Broom's  Max.  242,  7th  Ed.  (r)  Hayslcp  v.  Gymer,  1  A.  &  E.   162. 

(n)  £.  v.  Jones,  1  Leach,  C.  L.  102  ;  .ft.  See  Morgan  v.  Evans,  3  Cl.  &  F.  205  ;  Gus- 

v.  Steel,  Id.  451.  kill  v.  SL-cnc,  14  Q.  B.  664,  and  Boyle  v. 

(o)  Hob.  102;  Jeuk.  Cent.  1,  Cas.  64  ;  Wiseman,  10  Exch.  651. 

Cent.  2,  Cas.  30  ;  Cent.  5,  Cas.  87  ;  Sext.  (s}  20  Hen.  VI.  13  b. 
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principal  application  of  this  maxim  is  in  criminal  cases,  where  a 
person  charged  with  having  committed  an  offence  makes  no  reply, 
the  force  and  effect  of  which  will  be  more  fully  considered  in 
another  place  (t). 

§  522.  As  to  the  different  kinds  of  self-harming  statements.     In 
the  first  place,  they  are  either  "judicial"  or  "  extra-judicial,  "- 
in  judicio  or  extra  judicium  (it), — according  as  they  are  made  in  the 
course  of  a  judicial  proceeding,  or  under  any  other  circumstances. 

§  523.  2.  Self-harming  statements  in  civil  cases  are  usually 
called  "  admissions,"  and  those  in  criminal  cases  "  confessions." 
The  civilians  and  canonists  express  all  kinds  under  the  term 
"  confessio." 

§  524.  3.  Self-harming  statements  are  divisible  into  "plenary" 
and  "not  plenary."  A  "plenary"  confession  is  when  a  self- 
disserving  statement  is  such  as,  if  believed,  to  be  conclusive  against 
the  person  making  it,  at  least  on  the  physical  facts  of  the  matter  to 
which  it  relates  ;  as  where  a  party  accused  of  murder  says,  "  I 
murdered,"  or  "  I  killed,"  the  deceased.  In  such  cases  the  proof  is 
in  the  nature  of  direct  evidence,  and  the  maxim  is,  "  Habenius 
optimum  testem,  confitentem  reum"(.r).  A  confession  "not 
plenary  "  is,  where  the  truth  of  the  self -disserving  statement  is  not 
absolutely  inconsistent  with  the  existence  of  a  state  of  facts  different 
from  that  which  it  indicates ;  but  only  gives  rise  to  a  presumptive 
inference  of  their  truth,  and  is  therefore  in  the  nature  of  circumstantial 
evidence  (#).  E.g.,  A.  is  found  murdered,  or  the  goods  of  B.  are 
proved  to  have  been  stolen,  and  the  accused  or  suspected  person 
says,  "  I  am  very  sorry  that  I  ever  had  anything  to  do  with  A.,"  or 
"  that  I  ever  meddled  with  the  goods  of  B."  These  expressions  are 
obviously  ambiguous ;  for  although  consistent  with  an  intention  to 
avow  guilt,  they  are  equally  so  with  an  expression  of  regret  that 
circumstances  should  have  occurred  to  cast  unjust  suspicion  on  the 
speaker.  So  where  a  person  accused  of  an  offence  admits  that  he 
intended  or  even  threatened  to  commit  it,  or  that  he  fled  to  avoid 
being  tried  for  it  (z)  ;  or  where  a  party  to  an  action  has  requested 
other  persons  to  make  false  statements  at  the  trial  (a). 

(t)  See  infrti,  §  3,  sub-sect.  3.  (y)  3  Beuth.  Jud.  Ev.  108. 

(«)  1  Greenl.  Ev.  §  216,  7th  Ed.  ;  1  Ev.  (z)  See  suprA,  ch.  2,  §  3,  sub-sect.  3. 

roth.  §§  797,  801.  (a)  Moriarty  T.  London,  Ch"tl<"in,  <m<l 

(x)  Ph.  &  Am.  Ev.  419  ;  2  Hagg.  C.  R.  Dover Raihvay  Company,^.  R.,  5  (}.  15.  -1 1 
315. 
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§  525.  Although,  as  already  stated,  self-harming  evidence  is  in 
general  admissible  against  the  party  supplying  it,  it  has  been  made 
a  great  question  whether  this  extends  to  the  proof  of  the  contents 
of  written  instruments  or  documents  ;  i.e.,  whether  the  principle  that 
such  are  the  best  or  primary  evidence  of  their  own  contents  does  not 
override  the  principle  under  consideration.  Elementary  as  this  point 
may  seem,  it  has  only  been  settled  of  late  years,  if  indeed  it  can  be 
deemed  fully  settled  even  now ;  and  there  is  probably  not  one 
question  to  be  found  in  the  whole  law  of  England  which  has  caused 
greater  difference  of  opinion.  After  a  long  series  of  irreconcilable 
dicta  and  rulings  at  nisi  prius  (b),  the  subject  came  before  the  Court 
of  Exchequer  in  1840,  in^7/»ffr»y;/>  y  P/w/>y  (/A  There  the  question 


was,  whether  a  debt  for  which  an  action  has  been  brought  by  one 
F.  T.  against  the  plaintiff  was  included  in  the  schedule  to  a  certain 
composition  deed.     The  schedule  being  inadmissible  as  evidence 
for  want  of  a  proper  stamp,  a  verbal  admission  by  the  defendant, 
tat  the  debt  in  question  was  the  same  with  that  entered  in  the 
schedule,  was  rejected  by  Gurney,  B.,  at  nisi  prius  ;  on  the  ground 
that  the  contents  of  a  written  instrument,  which  is  itself  inadmissible 
for  want  of  a  proper  stamp,  cannot  be  proved  by  parol  evidence  of 
any  kind.     The  plaintiff  having  been  nonsuited,  a  rule  was  obtained 
for  a  new  trial,  against  which  cause  was  shown,  and  several  of  the 
irevious  cases  cited.     The  court,  however, — consisting  of  Parke, 
Alderson,  Gurney,  and  Eolfe,  BB., — having  taken  time  to  consider, 
unanimously  made  the  rule  absolute,  without  hearing  counsel  in 
support  of  it.     Parke,  B.,  in  delivering  his  judgment,  observed  : 
11  We  entertain  no  doubt  that  the  defendant's  own  declarations  were 
admissible  in  evidence  to  prove  the  identity  of  the  debt  sued  for  with 
that  mentioned  hi  the  schedule,  although  such  admissions  involved 
the  contents  of  a  written  instrument  not  produced ;  and  I  believe  my 
..ord  Abinger,  who  was  not  present  at  the  argument,  entirely  concurs, 
such  evidence  were  inadmissible,  the  difficulties  thrown  in  the 
ray  of  almost  every  trial  would  be  nearly  insuperable.     The  reason 
rhy  such  parol  statements  are  admissible,  without  notice  to  produce 
accounting  for  the  absence  of  the  written  instrument,  is,  that  they 
re  not  open  to  the  same  objection  which  belongs  to  parol  evidence 
rom  other  sources,  where  the  written  evidence  might  have  been 
jroduced ;  for  such  evidence  is  excluded  from  the  presumption  of 
its  untruth  arising  from  the  very  nature  of  the  case,  where  better  / 
Bvidence  is  withheld ;  whereas  what  a  party  himself  admits  to  be/ 


(b)  These  will  be  found  collected  in  an 
ticle  by  the  author  iu  the  Monthly  Law 
ag.  vol.  5,  p.  175. 


(c)  6  M.  &  W.  664. 
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true  may  reasonably  be  presumed  to  be  so.  The  weight  and  value 
of  such  testimony  is  quite  another  question.  That  will  vary 
according  to  the  circumstances,  and  it  may  be  in  some  cases  quite 
unsatisfactory  to  a  jury.  But  it  is  enough  for  the  present  purpose 
to  say  that  the  evidence  is  admissible." 

§  526.  The  authority  of  Slatterie  v.  Pooley,  at  least  so  far  as  relates 
to  extra-judicial  statements,  has  been  recognised  and  acted  on  in  a 
great  many  cases  (d),  but  has  been  severely  attacked  in  Ireland  (c), 
and  has  been  questioned  in  this  country  (/).  In  Lawless  v.  Qucale  (//) 
Lord  Chief  Justice  Pennefather,  speaking  of  that  case,  says  :  "  The 
doctrine  there  laid  down  is  a  most  dangerous  proposition ;  by  it  a 
man  might  be  deprived  of  an  estate  of  lO.OOOZ.  per  annum,  derived 
from  his  ancestors  by  regular  family  deeds  and  conveyances,  by 
producing  a  witness,  or  by  one  or  two  conspirators,  who  might  be 
got  to  swear  they  heard  the  defendant  say  he  had  conveyed  away  his 
interest  therein  by  deed,  or  had  mortgaged  or  otherwise  encumbered 
it ;  and  thus,  by  the  facility  so  given,  the  most  open  door  would  be 
given  to  fraud,  and  a  man  might  be  stripped  of  his  estate  through 
this  invitation  to  fraud  and  dishonesty."     Now  we  must  protest  in 
toto  against  trying  the  admissibility  of  evidence  by  such  a  test  as 
this.     The  most  respectable  and  innocent  man  in  the  community 
may  be  hanged  for  murder  on  the   unsupported  testimony  of  a 
pretended  accomplice,  or  sent  to  penal  servitude  for  rape  on  the 
unsupported  oath  of  an  avowed  prostitute  :  but  is  this  a  reason  for 
altering  the  law  with  reference  to  the  adniissibility  of  the  evidence 
of  accomplices  or  prostitutes,  or  do  innocent  men  feel  themselves  in 
danger  from  it  ?     The  weight  of  the  species  of  proof  under  con- 
sideration varies  ad  infinitum.     Look  at  the  different  forms  in  which 
it  may  present  itself, — plenary  confession  in  judicio;  non-plenary 
confession  in   judicio ;   plenary  quasi- judicial   confession  before  a 
justice  of  the  peace  ;  non-plenary  quasi- judicial  confession  before  a 
justice  of  the  peace;  plenary  extra-judicial  confession  to  several 
respectable  witnesses  ;  the  like  to  one  such  witness  ;  non-plenary 
extra-judicial  confession  to  several  respectable  witnesses ;  the  like 

(d)  Howardv.  Smith,  3  Scott,  N.  R.  574  ;  (c)  Lawless  v.   Qucale,  8  Ir.  Law  K>']>. 

Boulter  v.  Peplow,  9  C.  B.  493  ;  Pritchardv.  382. 

Bagshawe,   11    Id.   459;  King  v.   Cole,  2  (/)  Tayl.  Ev.  §§  382  et  scq. ;  San 

Exch.  628  ;  Boileau  v.  liutlin,  2  Exch.  665 ;  Karnell,  1  F.  &  F.  356. 

Ridley  v.  The  Plymouth  Grinding  Company,  (g)  Lawless  v.  Queale,  8  Ir.  Law  Rep.  382. 

2  Exch.  711  ;  Toll  v.  Lee,  4  Id.  230  ;  Mur-  See  the  observations  of  Crampton,  .1.,  in 

ray  v.   Gregory,  5  Exch.  468;  A',  v.  The  that  case;  and  also  Thunder  v.  //'«/•/«/, 

Inhabitants  of  Basingstoke,  14  Q.  B.  611  ;  Id.  181. 
II.  v.  Welch,  2  Car.  &  K.  296  ;  1  Den.  C.  C. 
199  ;  Ansdl  v.  Baker,  3  Car.  &  K.  145,  &c. 
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to  one  such;  plenary  extra-judicial  confession  to  several  suspected 
witnesses;  the  like  to  one  such;  non-plenary  extra-judicial  con- 
fession to  several  suspected  witnesses ;  the  like  to  one  such  :  and 
under  the  term  "  non-plenary  "  is  included  every  possible  degree  of 
casual  observation,  or  even  sign,  from  which  the  existence  of  the 
principal  fact  may  be  collected.  The  shade  between  the  probative 
force  of  any  two  of  these  degrees  is  so  slight  as  to  be  almost  imper- 
ceptible, and  yet  of  all  forms  of  evidence,  the  highest  of  these  is 
perhaps  the  most  satisfactory,  and  the  lowest  the  most  dangerous. 
The  value  of  self-harming  evidence,  like  that  of  every  other  sort  of 
evidence,  is  for  the  jury;  its  aJmissibility  is  a  question  of  law, — the 
test  of  which  is,  to  see  if  the  evidence  tendered  is  in  its  nature 
original  and  proximate  (h)  ;  and  it  will  scarcely  be  contended  that 
self-harming  statements  of  all  kinds  do  not  fulfil  both  those  con- 
ditions. It  may,  indeed,  be  objected  that  they  usually  come  in  a  parol 
or  verbal  shape,  and  that  parol  evidence  is  inferior  to  written  ;  but 
that  is  a  maxim  which  has  been  much  misunderstood  (?).  The 
contents  of  a  document  could  most  unquestionably  be  proved  by  a 
chain  of  circumstantial  evidence  composed  of  acts,  every  link  in 
which  might  be  established  by  parol  or  verbal  testimony. 

§  527.  But  although  a  party  might  admit  the  contents  of  a  docu- 
ment, he  could  not,  before  the  Common  Law  Procedure  Act,  1854 
<17  &  18  Viet.  c.  125),  by  admitting  the  execution  of  a  deed  (except 
when  such  admission  was  made  for  the  purpose  of  a  cause  in  court), 
dispense  with  proof  of  it  by  the  attesting  witness.  The  rule  "  Omnia 
pnesumuntur  rite  esse  acta  "  was  here  reversed, — the  courts  holding 
that  although  a  party  admitted  the  execution  of  a  deed,  the  attesting 
witnesses  might  be  acquainted  with  circumstances  relative  to  its 
execution,  which  were  unknown  to  the  party  making  the  admission, 
and  which  might  have  the  effect  of  invalidating  the  deed  altogether  (k). 
The  decisions  establishing  this  dogma  were  previous  to  Slatterie  v. 
Pooley,  and  seem  to  have  been  a  remnant  of  the  old  practice  of  trying 
deeds  by  the  witnesses  to  them  (/).  And  the  rule  was  not  affected  by 
the  alteration  made  in  the  law  by  the  Evidence  Act,  1851,  14  &  15 
Viet.  c.  99,  which  rendered  the  parties  to  a  suit  competent  witnesses  (;»)• 
But  now,  by  the  Common  Law  Procedure  Act,  1854,  17  &  18  Yict. 
c.  125,  s.  26,  any  instrument,  to  the  validity  of  which  attestation 


(h)  See  bk.  1,  pt.  1,  §§  88,  89,  90.  son  v.    Mason,    1    Esp.    89  ;    Barnes  v. 

(i)~See  bk.  2,  j.t.  3,  §  223.  Trompoicsky,  7  T.  R.  265. 

(k)  Call  v.  Dunning,  4  East,  53  ;  John-  (I)  See  bk.  2,  ]>t.  3,  §§  220-221. 

(m)    Wttyman  v.  Garth,  8  Exch.  803. 
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is  not  requisite,  "  may  be  proved  by  admission  or  otherwise,  as  if 
there  had  been  no  attesting  witness  thereto." 

§  528.  So  far  as  its  admissibility  in  evidence  is  concerned,  it  is  in 
general  immaterial  to  whom  a  self-harming  statement  is  made  (n). 
But  if  coming  under  the  head  of  what  the  law  recognises  as  confiden- 
tial communication,  it  will  not  be  received  in  evidence  (o) ;  neither 
will  it,  if  embodied  in  a  communication  made  "  without  prejudice," 
the  object  of  such  being  to  buy  peace,  and  settle  disputes  by  com- 
promise instead  of  by  legal  proceedings  (})).  It  has  indeed  been  held 
that,  in  order  to  render  an  account  stated  binding  on  a  party,  the 
admission  of  liability  must  be  made  to  the  opposite  party  or  his 
agent  (</) ;  but  this  only  refers  to  the  effect  of  the  admission,  not  to 
its  admissibility.  A  distinction  was  formerly  sought  to  be  drawn 
where  a  confession  was  made  by  a  prisoner,  in  consequence  of  an 
inducement  to  confess,  held  out  by  a  party  who  had  no  authority 
over  him  or  the  charge  against  him.  Although  such  an  inducement 
does  not  exclude  confessions  made  to  others  (>•),  it  was  doubted 
whether  it  would  not  exclude  confessions  made  to  the  person  holding 
out  the  inducement ;  but  this  distinction  has  been  overruled  (s). 

§  529.  Self-harming  statements,  &c.,  made  by  a  party  when  his 
mind  is  not  in  its  natural  state,  ought,  in  general,  to  be  received  as 
evidence,  and  his  state  of  mind  should  be  taken  into  consideration  by 
the  jury  as  an  infirmative  circumstance  (£).  Thus  a  confession  made 
by  a  prisoner  when  drunk  has  been  received  («)  ;  and  although  con- 
tracts entered  into  by  a  party  iii  a  state  of  total  intoxication  are  void, 
it  is  otherwise  where  the  intoxication  is  only  partial,  and  not  suffi- 
cient to  prevent  his  being  aware  of  what  he  is  doing  (x).  So  what  a 
person  has  been  heard  to  say  while  talking  in  his  sleep  seems  not  to 
be  legal  evidence  against  him  (y),  however  valuable  it  may  be  as 
indicative  evidence  (z) ;  for  here  the  suspension  of  the  faculty  of 

(n)  The  old  French  lawyers  drew  some  manda    vel    destruenda,    nuiltum     huK't 

nice  distinctions  as  to  the  effect  of  state-  operis  oratio,  si  quae  sint  voces  per  vinum, 

incuts  made  to  the  opposite  party  or  to  somnium,    dementiam    emissa;."      Quint, 

strangers.     See  1  Ev.  Poth.  §  801.  Inst.  Orat.  lib.  5,  c.  7. 

(o)  See  infra,  ch.  8.  (u)  E.  v,  Spilsbury,  7  C.  &  P.  187. 

(p)  Cory  v.   Bretton,   4  C.   &   P.    462  ;  (x)  Gore  v.  Gibson,  13  M.  &  W.  623  ;  » 

Paddock  v.  Forrester,  3  M.  &  G.  R.  903.  Jur.  140,  and  the  note  there,  p.  142.     See 

(q)  Brcckon  v.  Smith,  1  A.  &  E.  488,  per  also  Mascard.  de  Prob.  Concl.  580. 
Littledale,  J. ;  Hughes  v.  Thorpe,  5  M.  &  W.  (y)  This  point  arose  in  A',  v.  El- 

667,  per  Parke,  B.  ;  Bates  v.  Townley,  2  Si2)pcls,  Kent.   Sumra.  Ass.    1839,  where 

Exch.  156,  per  Parke,  B.  Tindal,  C.  J.,  was  inclined  to  think  the 

(r)  R.  v.  Dunn,  4  C.  &  P.  543  ;  R.  v.  evidence  not  receivable.    Ex  relatione.    See 

Spencer,  7  Id.  776.  also  per  Alderson,  B.,  in  Gore  v.  Gibson, 

(*)  R.  v.  Taylor,  8  C.  &  P.  733.  13  M.  &  W.  623,  627. 

(t)  "Circa    ejusmodi    iustrumenta    fir-  (z)  Bk.  1,  [>t.  1,  §93. 
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judgment  may  fairly  be  presumed  complete.  The  acts  of  persons  of 
unsound  mind  also  are  not  in  general  binding ;  but  this  is  subject 
to  some  exceptions,  which  will  be  found  collected  in  the  case  of 
Molton  v.  Camroii-x  (a). 

§  530.  A  party  is  not  in  general  prejudiced  by  self-harming  state- 
ments made  under  a  mistake  of  fact.  "  Ignorantia  facti  excusat  "  (6). 
'•  Xon  videntur,  qui  errant,  consentire  "  (c),  and  "  Xon  fatetur  qui 
errat  "  (d),  said  the  civilians.  So  money  paid  under  a  forgetfulness 
of  facts,  which  were  once  within  the  knowledge  of  the  party  paying, 
may  be  recovered  back  0).  But  it  is  very  different  when  the  confes- 
sion is  made  under  a  mistake  of  lair.  Here  the  civilians  say  "  Xon 
fatetur  qui  errat,  nisi  jus  ignoravit "  (/).  Xeither  is  a  party  to  be 
prejudiced  by  a  con  fessio  juris  (//),  although  this  must  be  understood 
with  reference  to  a  confession  of  law  not  involved  with  facts  :  for  the 
confession  of  a  matter  compounded  of  law  and  fact  is  receivable. 
Every  prisoner  or  defendant  who  pleads  guilty  in  a  criminal  case 
admits  by  his  plea  both  the  acts  with  which  he  is  charged,  and  the 
applicability  of  the  law  to  them.  So,  on  an  indictment  for  bigamy, 
the  first  marriage,  even  though  solemnised  in  a  foreign  country,  may 
be  proved  by  the  admission  of  the  accused  (/*). 

£  531.  Self-harming  statements  may  in  general  be  made,  either  by 
a  party  himself,  or  by  those  under  whom  he  claims,  or  by  his  attorney 
or  agent  lawfully  authorised, — an  application  of  the  maxims,  "  Qui 
per  aliurn  facit,  per  seipsum  facere  videtur  "  (i) ;  "  Qui  facit  per  alium 
facit  per  se  "  (k).  This  of  course  means  that  the  party  against  whom 
the  admission  or  confession  is  offered  in  evidence  is  of  capacity  to 
make  such  admission  or  confession.  On  this  subject  the  civilians 
laid  down,  "Qui  non  potest  donare  non  potest  confiteri"(0-  So 
there  are  some  acts  which  cannot  be  done  by  attorney,  and  some 
persons  who  cannot  appoint  one, — as,  for  instance,  infants.  And 
the  person  appointed  to  act  for  another  cannot  delegate  this  authority 
to  a  third,  it  being  a  maxim  of  law,  "  Delegata  potestas  non  potest 
delegari "  (M),  "  Delegatus  non  potest  delegare  "  (») 


(a)  2  Excli.  487  ;  affirmed  on  error,  4/tf. 
17. 

(b)  Lofft,  M.  553. 

(c)  Dig.  lib.  50,  tit.  17,  1.  116. 

(d)  1  Ev.  Foth.  §  800. 

(e}  Kelly  v.  Solari,  9  M.  &  W.  54,  and 
the  cases  there  referred  to. 

(/)  Dig.  lib.  42,  tit.  2, 1.  2  ;  1  Ev.  Poth. 
§  800.  See  supra,  ch.  2,  §  2,  sub-sect.  1. 

(g)  1  Greeul.  Ev.  §  96,  7th  Ed. 

(A)  1  East,  P.  C.  471  ;  E.  v.  Sewtm,  2 


Moo.  &  R.  503  ;  R.  v.  Simmonsto,  1  Car.  & 
K.  164.  But  see  R.  v.  Flaherty,  2  Id.  782. 

(i)  Co.  Litt.  258  a ;  4  Inst.  109  ;  10  Co. 
33  b ;  2  Jur.  X.  s.  18.  See  also  Sext. 
Decret.  lib.  5,  tit.  12,  De  Reg.  Jur.  Reg.  72. 

(k)  Lotft,  M.  163  ;  Broom's  Maxims,  6th 
Ed.  799. 

(I)  1  Ev.  Poth.  §  804. 

(m)  7  C.  B.  N.  s.  496,  498 ;  2  Inst.  597. 

00  Broom's  Max.  637,  7th  Ed. 
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§  532.  An  important  distinction  runs  through  the  whole  subject 
of  self-harming  evidence  ;  namely,  that  while  in  general  its  value  is 
to  be  weighed  by  a  jury,  the  law  has  invested  some  forms  of  it  with 
an  absolute  and  conclusive  effect.  Such  are  technically  termed 
"  estoppels," — a  doctrine,  the  exposition  of  which  in  all  its  branches 
belongs  rather  to  substantive  than  to  adjective  law.  Some  notice  of 
its  nature,  and  the  general  principles  by  which  it  is  governed,  are, 
however,  indispensable  here  (o),  and  estoppels  in  criminal  cases  will 
be  more  particularly  considered  in  the  next  section  (_p). 

§  533.  Much  misconception  and  prejudice  have  arisen  from  the 
unlucky  definition  or  description  of  estoppel  given  by  Sir  Edward 
Coke;  namely,  that  it  is  where  "  a  man's  own  act  or  acceptance 
stoppeth  or  closeth  up  his  mouth  to  allege  or  plead  the  truth  "  (q). 
If  this  is  looked  on  as  a  definition,  it  violates  the  rules  of  logic,  by 
denning  by  the  genus,  and  non-essential  difference  or  accident ;  and 
if  as  a  description,  which  indeed  Sir  Edward  Coke  himself  calls  it, 
it  is  almost  equally  objectionable ;  for  one  would  imagine  from  the 
above  language  that  truth  was  the  enemy  which  the  law  of  estoppel 
was  invented  to  exclude.  So  far,  however,  is  this  from  being  the 
case,  that  its  object  is  to  repress  fraud  and  harassing  litigation,  and 
to  render  men  truthful  in  their  dealings  with  each  other ;  and  there 
can  be  no  question  that,  rightly  understood  and  properly  applied,  it 
often  produces  those  effects,  and  is  a  valuable  auxiliary  in  the  hands 
of  justice.  The  definition  given  in  the  Termes  de  la  Ley  (r)  is  much 


(o)  For  a  consideration  of  the  whole  law 
of  the  subject,   see  Everest  and  Strode's 
Law  of  Estoppel,  published  iu  1884. 
•D)  IiifVft,  §  3,  sub-sect.  1. 


(q)  Co.  Litt.  352  a.     See  also  2  Co.  4  1>. 
(?•)  Termes  de  la  Ley,  tit.  Estoppel.  S.-c 
to  the  same  effect,  1  Lill.  Pr.  Reg.  M'J. 
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better :  "  Estoppel  is  when  one  man  is  concluded  and  forbidden  in 
law  to  speak  against  his  own  act  or  deed;  yea,  though  it  be  to  say 
the  truth."  Still,  "  forbidden  to  say  the  truth  "  sounds  harsh  ;  and 
both  definitions  are  inadequate,  as  not  including  all  the  cases  to 
which  the  term  "  estoppel "  is  applicable. 

On  the  whole,  an  estoppel  seems  to  be  when,  in  consequence  of 
some  previous  act  or  statement  to  which  he  is  either  party  or  privy, 
a  person  is  precluded  from  showing  the  existence  of  a  particular 
state  of  facts.  Estoppel  is  based  on  the  maxim,  ';  Allegans  con- 
traria  non  est  audiendus  "  (s),  and  is  that  species  of  praesumptio 
juris  et  de  jure,  where  the  fact  presumed  is  taken  to  be  true,  not  as 
against  all  the  world,  but  as  against  a  particular  party,  and  that 
only  by  reason  of  some  act  done :  it  is  in  truth  a  kind  of  argu- 
mentum  ad  horninein  (t).  Hence  it  appears  that  "  estoppels  "  must 
not  be  understood  as  synonymous  with  "  conclusive  evidence," — the 
former  being  conclusions  drawn  by  law  against  parties  from  parti- 
cular facts,  while  by  the  latter  is  meant  some  piece  of  mass  or  evidence, 
sufficiently  strong  to  generate  conviction  in  the  mind  of  a  tribunal  («•), 
or  rendered  conclusive  on  a  party,  either  by  common  or  statute 
law. 

§  534.  "Estoppels,"  it  is  said  by  Mr.  Smith  in  his  notes  to  the 
Duchess  of  Kingston's  case,  are  "a  head  of  law  once  tortured  into  a 
variety  of  absurd  refinements,  but  now  almost  reduced  to  consonancy 
with  the  rules  of  common-sense  and  justice.  ...  In  our  old  law- 
books,  truth  appears  to  have  been  frequently  shut  out  by  the  inter- 
vention of  an  estoppel,  where  reason  and  good  policy  required  that 
it  should  be  admitted.  .  .  .  However,  it  is  in  no  wise  unjust  or 
unreasonable,  but,  on  the  contrary,  in  the  highest  degree  reasonable 
and  just,  that  some  solemn  mode  of  declaration  should  be  provided 
by  law,  for  the  purpose  of  enabling  men  to  bind  themselves  to  the 
good  faith  and  truth  of  representations  on  which  other  persons  are 
to  act.  Interest  rei2>ulli(.'(e  ut  sit  finis  litium  ;  but  if  matters  which 
have  been  once  solemnly  decided  were  to  be  again  drawn  into 
controversy,  if  facts  once  solemnly  affirmed  were  to  be  again  denied 
whenever  the  affirmant  saw  his  opportunity,  the  end  would  never 
be  of  litigation  and  confusion.  It  is  wise,  therefore,  to  provide 
certain  means  by  which  a  man  may  be  concluded,  not  from  saying 
the  truth,  but  from  saying  that  that  which,  by  the  intervention  of 

(*)  4  Inst.  279  ;  Jeiik.  Cent.  2,  Cas.  63  ;       Collins  v.  Martin,  1  B.  &  P.  648  :  4  R.  R. 
Broom's  Max.  16,  6th  Ed.  7.v2. 

(t)  See  the  judgment  of  the  Court  in          (it)  See  Jlachuv.  The  London  and  Smith 

Western  Railway  Company,  2  Exch.  415. 
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himself  or  his,  has  once  become  accredited  for  truth,  is  false.  And 
probably  no  code,  however  rude,  ever  existed  without  some  such 
provision  for  the  security  of  men  acting,  as  all  men  must,  upon  the 
representations  of  others"  (x).  "The  courts  have  been  for  some 
time  favourable  to  the  utility  of  the  doctrine  of  estoppel,  hostile  to 
its  technicality.  Perceiving  how  essential  it  is  to  the  quick  and 
easy  transaction  of  business  that  one  man  should  be  able  to  put 
faith  in  the  conduct  and  representations  of  his  fellow,  they  have 
inclined  to  hold  such  conduct  and  such  representations  binding,  in 
cases  where  a  mischief  or  injustice  would  be  caused  by  treating 
their  effect  as  revocable.  At  the  same  time,  they  have  been  un- 
willing to  allo\v  men  to  be  entrapped  by  formal  statements  and 
admissions,  which  were  perhaps  looked  upon  as  unimportant  when 
made,  and  by  which  no  one  ever  was  deceived  or  induced  to  alter 
his  position.  Such  estoppels  are  still,  as  formerly,  considered 
odious  "  (y). 

§  535.  Several  rules  respecting  estoppels  are  to  be  found  in  the 
books.  The  most  important  are  the  following  :  1.  That  estoppels 
must  be  mutual  or  reciprocal;  i.e.,  binding  both  parties  (z).  But 
this  does  not  hold  universally  ;  for  instance,  a  feoffor,  donor,  lessor, 
&c.,  by  deed  poll  will  be  estopped  by  it,  although  there  is  no  estoppel 
against  the  feoffee,  &c.  (a).  Mr.  J.  W.  Smith,  in  the  work  already 
cited  (b),  suggests  that  the  rule  will  be  found  to  apply  to  those  cases 
only  where  both  parties  are  intended  to  be  bound. 

§  536.  2.  In  general  estoppels  affect  only  the  parties  and  privies 
to  the  act  working  the  estoppel ;  strangers  are  not  bound  by  them, 
and  cannot  take  advantage  of  them  (c).  When,  however,  the 
record  of  an  estoppel  runs  to  the  disability  or  legitimation  of  the 
person,  strangers  shall  both  take  the  benefit  of,  and  be  concluded 
by,  that  record  ;  as  in  case  of  outlawry,  excommunication,  profes- 
sion, attainder  of  praemunire,  of  felony,  &c.  (d).  But  a  record 
concerning  the  name,  quality,  or  addition  of  the  person  has  not 
this  effect  (e). 

§  537.  3.  It  seems  that  conflicting  estoppels  neutralise  each 
other,  or,  as  our  books  express  it,  "  Estoppel  against  estoppel  doth 

(x)  2  Smith,  Lead.   Cas.,   notes  on  the  (a)  Co.  Litt,  47  b  ;  363  b. 

Duchess  of  Kingston's  case.     See  also  per  (b)  2  Smith,  Lead.  Cas. 

curiam,  in  Cuthbcrtson  v.  Irving,  4  H.  &  N.  (c)  Co.  Litt.  352  a  ;  Com.  Dig.  Estoppel 

758.  B.  &  C. 

(y)  2  Smith,  Lead.  Cas.  uli.  sup.  (d)  Co.  Litt.  352  b. 

(z)  Com.  Dig.  Estoppel,  B.  ;  Co.   Litt.  (e)  Id. 
352  a ;  Cro.  Eliz,  700,  pi.  16. 
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put  the  matter  at  large  "  (/).  Thus,  if  the  plaintiff  in  an  action 
makes  title  to  a  common  by  grant  within  time  of  memory,  and  then 
in  another  action  between  the  same  parties  makes  title  by  prescription, 
and  the  other  admits  this, — this  last  estoppel  shall  avoid  the  first 
estoppel,  so  that  the  plaintiff  may  make  title  to  the  common  by 
prescription  (//).  So,  where  in  a  prsecipe  quod  reddant  against  two, 
who  pleaded  joint  tenancy  with  a  third,  the  demandant  said  that 
formerly  he  bought  a  writ  against  one  of  the  two,  who  pleaded  joint 
tenancy  with  the  other,  whereby  the  writ  abated ;  on  which  he 
purchased  this  writ  by  journeys  accounts,  averring  that  the  two  were 
sole  tenants  on  the  day  of  the  first  writ,  &c.,  whereon  the  tenants 
vouched  the  third  party  with  whom  they  had  pleaded  joint  tenancy, — 
on  its  being  objected  that  this  voucher  could  not  be  received, 
because  they  had  supposed  him  joint  tenant  with  them,  it  was 
answered  that,  as  the  plaintiff  had  alleged  that  the  defendants  were 
sole  tenants,  he  had  ousted  himself  of  the  right  to  estop  them  from 
that  voucher  (/<). 

§  538.  Estoppels  are  of  three  kinds  (t)  :  1.  By  matter  of  record ; 
2.  By  deed  (k)  ;  3.  By  matter  in  pais. 

§  539.  1.  Estoppels  by  matter  of  record;  as  letters-patent,  fine, 
recovery,  pleading,  &c.  (/).  The  most  important  form  of  this  is 
estoppel  by  judgment,  which  will  be  considered  under  the  head  of 
res  judicata  (m). 

§§  540-1.  "\Vith  respect  to  estoppels  by  pleading.  A  party  who 
does  not  plead  within  the  time  required  by  law  is  taken  to  confess 
that  his  adversary  is  entitled  to  judgment.  So  a  party  may,  by 
restoring  to  one  kind  of  plea,  be  concluded  from  afterwards  availing 
himself  of  another.  It  was  a  well-known  rule  of  pleading  before 
pleas  in  abatement  were  abolished  that  pleas  in  abatement  cannot 
be  pleaded  after  a  party  has  pleaded  in  bar,  and  that  pleas  to 
the  jurisdiction  cannot  be  pleaded  after  pleas  in  abatement  (n)  ; 
and  it  was  also  laid  down  that  admissions  were  conclusive  (o). 

(/)  Id.  ;  E.  v.  Hauyhton,  1  E.  &  B.  506,  word  "  writing"  is  constantly  used  in  that 

per  Lord  Campbell,  C.  J.  limited  sense.     See  bk.    2,   pt.   3,   ch.   1, 

(g)  I  Roll.   Abr.   874,   pi.  50,  citing  11  §  217,  n.  (k),  and  §  225,  u.  (t). 
Hen.  VI.  27  b,  28  a.  (7)  Co.  Litt.  352  a  ;  Com.  Dig.  Estoppel 

(h)  Fitz.  Abr.  Estop,  pi.  3,  citing  41  A.  1  :  1  Roll.  Abr.  862  elseq.,  tit.  Estoppel. 
E'.hv.  III.  5,  pi.  11.  For  other  instances,  (m)  In/At,  ch.  9. 

see  1  Roll.  Abr.  874,  875  :   and  D'Auvers'  (»)  See  further  on  this  subject.  Bulleu 

Abridgment,  Estoppel,  S.  and    Leake    on    Pleading,    5th  Ed.,    and 

(f)  Co.  Litt.  352  a.  R.   S.    C.,    Ord.    XIX.  and  notes  thereou 

(Ic)  Coke  (in  loc.  cit.]  says,  "matter  iu  in  the  "Annual  Practice." 
writing."      But  it  is  clear  that  "deed"          (o)  See  Boileau  v.  Eutlin,  2  Ex.  665. 
was   meant :    and   in   our   old  books   the 
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§  542.  2.  Estoppels  by  deed.  "  Nemo  contra  factum  suum  pro- 
priurn  venire  potest"  (p).  "  A  deed,"  says  Mr.  Justice  Blackstone  (q), 
"is  the  most  solemn  and  authentic  act  that  a  man  can  possibly 
perform,  with  relation  to  the  disposal  of  his  property  ;  and  therefore 
a  man  shall  always  be  estopped  by  his  own  deed,  or  not  permitted  to 
aver  or  prove  anything,  in  contradiction  to  what  he  has  once  so 
solemnly  and  deliberately  avowed."  This  rule,  however,  must  be 
understood  to  apply  only  where  an  action  is  brought  to  enforce  rights 
arising  out  of  the  deed,  and  not  collateral  to  it  (;•)  ;  and  it  does  not 
include  the  case  of  a  mere  general  recital  in  a  deed,  such  general 
recital  not  having  the  effect  of  an  estoppel  (s).  This  is  on  the  prin- 
ciple, "  Generate  nihil  certum  implicat  "  (t), — it  being  a  rule  that  an 
estoppel  must  be  certain  to  every  intent,  and  is  not  to  be  taken  by 
argument  or  inference  (u)  ;  and  therefore  it  is  only  a  special  recital 
of  a  particular  fact  in  a  deed  which  will  estop  (x).  Many  cases 
illustrative  of  this  distinction  are  to  be  found  in  the  reports  (#);  and 
the  principle  governing  the  subject  has  thus  been  laid  down  :  "It 
seems  clear  that  where  it  can  be  collected  from  the  deed  that  the 
parties  to  it  have  agreed  upon  a  certain  admitted  state  of  facts  as 
the  basis  on  which  they  contract,  the  statement  of  those  facts, 
though  but  in  the  way  of  recital,  shall  estop  the  parties  to  aver  the 
contrary  "  (-?).  Perhaps  this  would  have  been  more  correct  if,  instead 
of  saying  merely,  "  the  parties  have  agreed,"  it  had  been  added, 
"  or  must  be  taken  to  have  agreed."  When  a  recital  is  intended  to  be 
the  statement  of  one  party  only,  the  estoppel  is  confined  to  that 
party  and  the  intention  is  to  be  gathered  from  construing  the 
instrument  (a). 

§  543.  3.  Estoppels  by  matter  in  pais.  Of  these,  Parke,  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer,  in  Lyon  v. 
Eccd  (b),  says  :  "  The  acts  in  pais  which  bind  parties  by  way  of 
estoppel  are  but  few,  and  are  pointed  out  by  Lord  Coke,  Co.  Litt. 
352  a.  They  are  all  acts  which  anciently  really  were,  and  in 

(p)  2  Inst.  66  ;  Lofft,  M.  322.  (y)  See  1  Roll.  Abr.  872,  Estoppel  (P.) ; 

-   (q)  2  Blackst.  Comm.  295.  1  Wms.  Saund.  216,  6th  Ed.  ;  3  Leon.  118, 

(r)    Wiles  v.    Woodward,  5  Exch.  557,  p.  168. 

563.  (z)  Per  Coltman,  J.,   in  delivering  the 

(s)  32  Hen.  VI.  16  ;  35  Id.  34  ;  2  Leon.  judgment  of  the  C.  P.  in  Young  v.  1: 

11,  pi.  17.    See  the  judgment  in  Lainson  v.  cock,  7  C.  B.  338  ;  recognised  and  confirmed 

Tremere,  1  A.  &  E.   801-802  ;   40  R.  R.  in  Stroiighill  v.  Buck,  14  Q.  B.  787. 

426.  (a)  Stroughill  v.  Buck,  14  Q.  B.  7«7. 

(t)  2  Co.  33  b  ;  8  Co.  98  a.  (b)  13  M.  &  W.  285,  309.      See  also  tin* 

(u)  Co.  Litt.  303  a  and  352  b.  judgment  of  Tindal,  C.  J.,  in  Sandersons. 

(x)  See  Lainson  v.  Tremere,  1  A.  &  E.  Collman,  4  Man.  &  Gr.  209. 
792  ;  40  R.  R.  426  ;  Carpenter  v.  Bvller, 
8  M.  &  W.  209. 
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contemplation  of  law  have  always  continued  to  be,  acts  of  notoriety, 
not  less  formal  and  solemn  than  the  execution  of  a  deed,  such  as 
livery,  cntn/,  acceptance  of  an  estate,  and  the  like.  Whether  a  party 
had  or  had  not  concurred  in  an  act  of  this  sort,  was  deemed  a 
matter  which  there  could  be  no  difficulty  in  ascertaining,  and  then 
the  legal  consequences  followed."  But  for  the  reasons  already 
stated  (e),  the  courts  of  law  in  modern  times,  adopting  a  principle 
long  known  in  courts  of  equity  (d),  have  wisely  extended  this  species 
of  estoppel  beyond  its  ancient  limits;  and  although  the  actual 
decisions  respecting  its  application  in  certain  cases  may  admit  of 
question,  the  following  rule  has  been  laid  down  by  authority,  and 
may  be  looked  on  as  established.  "  Where  one  by  his  words  or 
conduct  wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter 
his  own  previous  position,  the  former  is  concluded  from  averring, 
against  the  latter,  a  different  state  of  things  as  existing  at  the  same 
time"  (e).  It  has,  indeed,  been  said  that  unless  the  representation 
amounts  to  an  agreement  or  licence  by  the  party  who  makes  it,  or 
is  understood  by  the  part}*  to  whom  it  is  made  as  amounting  to  that, 
the  above  rule  would  not  apply  (/).  But  it  would  seem  that  the 
application  of  the  rule  is  not  thus  limited  (g).  Moreover,  by 
"wilfully"  in  this  rule  must  be  understood,  not  that  the  party 
represents  that  to  be  true  which  he  knows  to  be  untrue,  but  only 

lat  he  means  his  representation  to  be  acted  upon,  and  that  it  is 
icted  upon  accordingly.  For  if,  whatever  a  man's  real  intention 

my  be,  he  so  conducts  himself  that  a  reasonable  man  would  take 
lis  representation  to  be  true,  and  believe  that  it  was  meant  that  he 

lould  act  upon  it ;  and  the  party  to  whom  it  was  made  does  act 
ipon'it  as  true, — the  party  making  the  representation  will  be 

pally  precluded  from  contesting  its  truth  (/<).  And  conduct,  by 
legligence  or  omission,  where  a  duty  is  cast  upon  a  person  by 
isage  of  trade  or  otherwise,  to  disclose  the  truth,  may  often  have 

le  same  effect.     As,  for  instance,  where  a  retiring  partner  omits 
inform  his  customers,  in  the  usual  mode,  of  the  fact  that  the 

(c)  S  uprit ,  §  534.  656  ;  Cornish  v.  Abinyton,  4  H.  &  X.  549, 

(d)  1  Fonbl.  Eq.  bk.  1,  ch.  3,  §  4,  3rd       555. 

(g)  See  per  Lord  Selborne,  C.,  Citizens' 

(«)  Pickard  v.  Sears,  6  A.  &  E.  469  ;   45  Bank  of  Louisiana,  v.  First  National  Bank 

1.  R.   538  ;   Freeman  v.    Cooke,  2  Exch.  of  New  Orleans  (in  Dom.  Proc.),  L.  Rep., 

633.  654  :  Howard  v.  Hudson,  2  E.  &  B.  1 ;  6  Ap.  Ca.  352,  360. 

v.  Hart,  6  Ho.  Lo.' Cas.  633,  644,  (h)  Freeman  v.  Cooke,  2  Exch.  654.663; 

56,   669;    Cornish  v.   Abington,   4  Howard  y.  Hudson,  2  E.  &  B.  1  ;  Cornish  v. 

H.  .v  X.  549  ;  Gregg  v.  Wells,  10  A.  &  E.  90.  Abinglon,  4  H.  &  X.  549,  555  ;    White  v. 

(/)  Freeman  v.  Cooke,  2 Exch.  654,  664  ;  Greenish,  11  C.  B.  x.s.  209,  230. 

v.  Hart,  6  Ho.  Lo.  Cos.,  633,  644, 
B.E.  29 
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continuing  partners  are  no  longer  authorised  to  act  as  his  agents, 
he  is  bound  by  all  contracts  made  by  them  with  third  persons,  on 
the  faith  of  their  being  so  authorised  (?) . 

§  544.  It  has  been  made  a  question,  whether  estoppels  in  pais  can 
be  pleaded ;  the  objection  being  that  to  plead  matter  in  pais  by  way 
of  estoppel  is  a  violation  of  the  rule  of  pleading,  which  prohibits  the 
putting  on  the  record  any  matter  of  evidence,  however  conclusive. 
But  the  point  having  been  expressly  raised  on  demurrer  to  a  replica- 
tion, in  a  case  of  Sanderson  v.  Collman  (k),  was  unanimously  over- 
ruled by  the  Court  of  Common  Pleas.  Tindal,  C.  J.,  there  said : 
"  If  we  find  upon  the  record  a  fact  which  would  have  entitled  the 
plaintiffs  to  a  verdict,  I  do  not  see  why  they  may  not  rely  upon 
that  fact  by  way  of  estoppel.  Estoppel  may  be  by  matter  of  record, 
by  deed,  and  by  matter  in  pais.  If  by  the  last  branch  is  meant 
only  that  the  matter  may  be  given  in  evidence,  it  would  certainly 
not  be  pleadable,  and  ought  not  to  be  put  on  the  record.  But  there 
seems  to  be  no  reason  why  the  meaning  should  be  so  confined.  .  .  . 
Lord  Coke,  speaking  of  estoppel  by  matter  in  pais,  refers  to  estoppel 
by  acceptance  of  rent ;  and  it  may  be  said  that  this  naturally  would 
be  matter  of  evidence ;  but  looking  at  the  whole  of  the  context,  he 
appears  to  me  to  be  treating  it  as  being  on  the  record,  rather  than 
as  a  matter  for  the  jury."  And  Coltman,  J.,  adds,  "  The  meaning 
of  the  rule,  I  apprehend,  is,  that  a  party  shall  not  plead  facts  from 
which  another  fact,  material  to  the  issue,  is  to  be  inferred.  .  .  . 
I  think  that  if  a  party  has  a  legal  defence  to  that  which  is  set  up 
against  him,  he  cannot  be  precluded  from  pleading  such  defence." 
There  is,  however,  this  great  distinction  between  estoppels  by  record 
or  by  deed  and  estoppels  in  pais  ;  namely,  that  the  former  must,  in 
order  to  make  them  binding,  be  pleaded,  if  there  be  an  opportunity, 
otherwise  the  party  omitting  to  plead  the  estoppel  waives  it,  and 
leaves  the  issue  at  large,  on  which  the  jury  may  find  according  to 
the  truth  ;  while  with  respect  to  estoppels  in  pais,  they  need  not, 
at  least  in  most  cases,  be  pleaded  in  order  to  make  them  obligatory  (I). 
Thus,  where  a  man  represents  another  as  his  agent,  in  order  to 
procure  a  person  to  contract  with  him  as  such,  and  he  does  contract, 
the  contract  binds  in  the  same  manner  as  if  he  had  made  it  himself, 
and  is  his  contract  in  point  of  law  ;  and  no  form  of  pleading  could 

(i)  Freeman  v.  Cookc,  2  Exch.  654,  663.  Treviban  or  Trevivan  v.  Lawrence,  2  Lord 

See  also  T/te  Western  Bank  of  Scotland  v.  Raym.  1036  and  1048  ;  1  Salk.  270  ;  ->/"- 

Needcll,  1  F.  &  F.  461.  grath  v.  Hardy,  4  Bing.  N.  C.  782  ;  44  R. 

(k)  Sanderson  v.  Collman,  4  Man.  &  Gr.  861  ;  Lord  Fevers/tain  \.Emcrson,  11  Exch. 

209.  See  Hall/fax  v.  Lyle,  3  Exch.  446.  385. 

(1)  Freeman  v.  Cooke,  2  Exch.  654,  662  ; 
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leave  such  a  matter  at  large,  and  enable  the  jury  to  treat  it  as  no 
contract  (w).  This  distinction  is  said  not  to  be  recognised  in 
America  (/?)  ;  and  it  has  been  objected  to  on  the  ground  that  it 
appears  inconsistent  that  the  principle  of  the  authority  of  res 
judicata  should  govern  the  decision  of  a  court,  when  the  matter  is 
referred  to  them  by  pleading  the  estoppel,  but  that  a.  jury  should  be 
at  liberty  to  disregard  this  principle  altogether;  and  that  the 
operation  of  such  an  important  principle  as  that  of  res  judicata 
should  depend  upon  the  technical  forms  of  pleading  in  particular 
actions  (o).  But  the  distinction  is  not  without  reason.  Where  a 
party  intends  to  conclude  another  by  an  estoppel,  he  ought  to  give 
him  an  opportunity  of  deliberately  replying  to  it,  and  not  spring  it 
upon  him  at  nisi  prius.  With  due  notice,  the  adversary  might  be 
able  to  show  that  the  matter  relied  on  as  an  estoppel  was  not  such 
in  reality,  as  not  relating  to  the  property  or  transaction  in  con- 
troversy ;  or  if  it  were,  that  its  effect  had  been  removed  by  matter 
subsequent,  as,  for  instance,  that  the  party  pleading  the  estoppel 
had,  by  some  other  proceeding,  concluded  himself  from  taking  the 
objection, — estoppel  against  estoppel  setting  the  matter  at  large  (p) ; 
or  when  the  estoppel  relied  on  is  a  judgment,  that  that  judgment 
had  been  reversed  on  error,  or  deprived  of  binding  force  by  an  Act 
of  Parliament,  &c.  The  wilfully  keeping  back  an  estoppel  is  not 
only  evidence  of  unfair  dealing  and  a  desire  to  surprise,  but  to 
divest  it  of  its  conclusive  effect,  is  a  just  punishment  on  the  party 
who  has  unnecessarily  called  the  jury  together,  and  wantonly 
occasioned  the  expense  of  a  trial.  It  may  be  asked,  why  then  are 
estoppels  by  matter  in  pais  conclusive  on  the  jury,  seeing  that  they 
may  be  pleaded?  That  is  probably  a  remnant  of  the  old  notion 
that  matters  in  pais  were  matters  of  notoriety  to  the  jury  coming 
de  vicineto  (q),  who  therefore  ought  not  to  be  required  to  find  against 
their  personal  knowledge  ;  whereas  deeds  and  judgments  are  dead 
proofs  (r) ;  the  former  of  which  were  supposed  to  lie  in  the  peculiar 
knowledge  of  the  witnesses,  and  the  latter  being  on  record  in  the 
courts. 

§  545.  Before  dismissing  the  subject  of  estoppel,  we  would  direct 
attention  to  the  question  whether  the  maxim  of  the  civil  law, 
"  Allegans  suam  turpitudineni  (or  suurn  crimen)  non  est  audi- 
endus  "  (s),  is,  or  ever  was,  a  maxim  of  the  common  law.  Littleton  (t) 

(m)  Freeman  v.  Cooke,  2  Exch.  654,  662.  (q)  See  supra,  §  543. 

(n)  1  Greenl.  Ev.  §  53],  7th  Ed.  (r)  Bk.  1,  pt.  2,  §  119. 

(o)  Ph.  &  Am.  Ev.  512.  (s)  4  Inst.  279. 

(p)  Su2>ra,  §  537.  (t)  §  499. 

29—2 
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puts  the  following  case  :  "  If  a  man  be  disseised,  and  the  disseisor 
maketh  a  feoffment  to  divers  persons  to  his  use,  and  the  disseisor 
continually  taketh  the  profits,  &c.,  and  the  disseisee  release  to  him 
all  actions  reals,  and  after  he  sueth  against  him  a  writ  of  entry  in 
nature  of  an  assize,  by  reason  of  the  statute,  because  he  taketh  the 
profits,  &c.  Quaere,  how  the  disseisor  shall  be  aided  by  the  said 
release ;  for  if  he  will  plead  the  release  generally,  then  the 
demandant  may  say  that  he  had  nothing  in  the  freehold  at  the 
time  of  the  release  made ;  and  if  he  plead  the  release  specially,  then 
he  must  acknowledge  a  disseisin,  and  then  may  the  demandant 
enter  into  the  land,  &c.,  by  his  acknowledgment  of  the  disseisin,  &c. 
But  peradventure  by  special  pleading  he  may  bar  him  of  the  action 
which  he  sueth,  &c.,  though  the  demandant  may  enter."  Sir 
Edward  Coke  («),  in  commenting  on  the  words  "he  must  acknow- 
ledge a  disseisin,"  gives  the  following  case :  "In  a  writ  of  dower 
the  tenant  pleaded,  that  before  the  writ  purchased  A.  was  seised  of 
the  land,  &c.,  until  by  the  tenant  himself  he  was  disseised,  and 
that  hanging  the  writ  A.  recovered  against  him,  &c.  ;  judgment  of 
the  writ,  and  adjudged  a  good  plea,  in  which  the  tenant  confessed 
a  disseisin  in  himself."  For  this  is  cited  15  Edw.  IV.  4  B.  (x),  and 
correctly,  except  that  instead  of  "  recovered  against  him,"  it  should 
be  "  re-entered  upon  him."  There  are  some  other  cases  in  the 
Year  Books  to  the  same  effect.  Thus,  in  the  5  Edw.  IV.  5  B.  pi.  23, 
in  a  prsecipe  quod  reddat,  the  tenant  showed  that  long  before  the 
writ  purchased,  one  H.  was  seised  until  disseised  by  him,  and  that 
H.  entered  hanging  the  writ,  judgment  of  the  writ,  and  adjudged 
good  plea  as  was  said;  the  reporter,  however,  adding,  "  Sed  non 
interfui."  And  in  the  case  already  cited  from  the  15  Edw.  IV., 
Littleton  himself  is  reported  to  have  put  this  case,  which,  however, 
goes  much  beyond  the  others  :  "  If  I  disseise  P.  and  levy  a  fine  to 
you,  and  then  P.  enters  upon  you,  and  enfeoffs  me,  and  you  enter 
on  me,  and  I  bring  an  assize,  and  you  plead  the  fine  in  bar,  I  may 
avoid  the  fine  by  the  matter  aforesaid,  so  a  man  may  take  advantage 
of  his  wrong  done  by  himself,  &c."  But,  on  the  other  hand,  Sir 
Edward  Coke  either  forgot  these  authorities  and  the  passage  in  his 
own  first  Institute,  or  he  supposed  some  distinction  between  plead- 
ing and  evidence  as  to  the  principle  in  question ;  for  in  the 
4th  Inst.  279,  when  speaking  of  witnesses,  he  lays  down  the  maxim 
in  its  terms,  "  Allegans  suam  turpitudinem  non  est  audiendus," 
but  only  cites  for  it  a  case  of  Rich,  de  liaynham,  in  the  C.  P.  in 
13  Edw.  I.  But  in  the  leading  case  of  Collins  v.  Blantern  (y), 

(«)  Co.  Litt.  287  a.  (y)  2  Wils.  341  ;  1  Sm.  L.  C. 

(*)  PI.  7. 
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in  1767,  it  was  held  that,  to  an  action  on  a  bond,  the  defendant 
may  plead  that  it  was  given  by  him  for  an  illegal  and  corrupt  con- 
sideration. In  Lutterell  v.  Reynell  (z),  T.  29  Car.  II.,  which  was  an 
action  of  trespass  for  taking  money  on  its  being  excepted  against 
the  plaintiff's  evidence,  that  if  it  were  true  it  destroyed  the  plaintiffs 
action,  inasmuch  as  it  amounted  to  prove  the  defendant  guilty  of 
felony, — it  was,  says  the  reporter,  "  agreed  that  it  should  not  lie  in 
the  mouth  of  the  party  to  say  that  himself  was  a  thief,  and  therefore 
not  guilty  of  the  trespass."  On  the  trial  of  Titus  Gates  for  perjury 
in  1685  (a),  the  court  rejected  the  testimony  of  a  person  who  came 
to  swear  that  he  had,  by  persuasion  of  the  defendant,  perjured 
himself  on  a  former  occasion, — Lord  Chief  Justice  Jefferies  pro- 
nouncing such  evidence  to  be  "very  nauseous  .and  fulsome  in  a 
court  of  justice."  So  on  the  trial  of  Elizabeth  Canning  for  perjury, 
in  1754  (1),  on  the  question  being  raised,  Legge,  B.,  said,  "  I 
believe  witnesses  have  very  often  been  called  that  have  declared 
they  have  been  perjured  in  other  instances  ;  but  I  will  never  admit 
or  suffer  a  person  that  will  say  they  have  been  perjured  in  another 
affair,  and  I  knew  it  before  they  were  sent  for.  When  she  (i.e.,  the 
witness)  swears  true,  I  cannot  tell ;  but  that  she  has  sworn  false 
once,  I  must  know."  On  counsel  observing  that  in  the  case  of 
subornation  of  perjury,  such  were  admitted  every  day,  Legge,  B., 
answered,  "  They  are  admitted,  but  it  goes  so  much  to  their  credit.'' 
The  recorder  (Moreton)  expressed  a  similar  opinion,  and  referred 
to  the  case  of  Titus  Oates.  It  is  very  difficult  indeed  to  see  a 
distinction  in  this  respect  between  perjury  and  subornation, — why 
an  avowal  of  perjury  on  a  former  occasion  should  be  an  objection 
to  competency  in  the  one  case,  and  only  to  credit  in  the  other.  The 
maxim  in  question  was  cited  by  Lord  Mansfield  as  a  maxim  of  the 
civil  law,  in  Walton  v.  Shelley  (c),  in  1786,  which  case  was  after- 
wards overruled  (<7).  It  has  likewise  been  referred  to  in  some  other 
cases  (e) ;  but  the  decisions  in  such  of  them  as  can  be  supported 
would  stand  very  well  without  it, — most,  if  not  all,  proceeding  on 
the  unimpeachable  principle  that  a  man  shall  not  be  allowed  to  take 
advantage  of  his  own  guilt,  wrong,  or  fraud  (/). 

§  546.  The  modern  authorities  completely  negative  the  existence 
of  any  such  rule,  so  far  as  witnesses  are  concerned.     It  is  now 

(:)  1  Mod.  282.  (e)  Findon  v.  Parker,  7  Jur.  903,  907  ; 

(c)  10  How.  St.  Tr.  1079,  1185,  1186.  Stead-man  v.  Duhamel,  1  C.  B.  883,  889; 
(b)  19  How.  St.  Tr.  283,  632,  633.  Mann  v.  Sicann.  14  Johns.  269,  273  ;  U.  S. 
(e)  1  T.  R.  296,  300.  v.  Leffler,  11  Pet.  86  &  94. 

(d)  Jordaine  v.  Lashbrook,  7  T.  K.  601.  (/)  Infra. 
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undoubted  law  that  a  witness,  although  not  always  bound  to  answer 
them,  may  be  asked  questions  tending  to  criminate,  injure,  or 
degrade  him  (</).  So  it  is  the  constant  practice  in  criminal  cases  to 
receive  the  evidence  of  accomplices,  who  depose  to  their  own  guilt 
as  well  as  to  that  of  the  accused  ;  and  it  is  not  even  indispensable, 
although  customary  and  advisable,  that  some  material  part  of  the 
story  told  by  the  accomplice  should  be  corroborated  by  untainted 
evidence  (li).  The  cases  of  Titus  Oates  and  Elizabeth  Channing,  the 
chief  authorities  in  favour  of  the  maxim,  were  expressly  overruled 
by  the  Court  of  King's  Bench  in  R.  v.  Teal(i).  That  was  a 
prosecution  against  Thomas  Teal,  Hannah  S.,  and  others  for 
conspiring  falsely  to  charge  the  prosecutor  with  being  the  father  of 
a  bastard  child  of  Hannah  S.  A  nolle  prosequi  having  been  entered 
as  to  Hannah  S.,  she  was  examined  as  a  witness  to  prove  that  she 
had,  at  the  instigation  of  the  defendant  Teal,  forsworn  herself  in 
deposing  that  the  prosecutor  was  father  of  the  child.  A  new  trial 
being  moved  for  on  the  ground  that  she  was  an  incompetent  witness, 
the  cases  of  Oatcs  and  Channing  were  relied  on  :  and  it  was  also 
argued  that  a  person  who  admits  himself  to  be  an  infidel  is  dis- 
qualified from  giving  evidence.  The  court,  however,  took  a  different 
view  ;  and  Lord  Ellenborough  said  :  "  An  infidel  cannot  admit  the 
obligation  of  an  oath  at  all,  and  cannot  therefore  give  evidence 
under  the  sanction  of  it.  But  though  a  person  may  be  proved  on 
his  own  showing,  or  by  other  evidence,  to  have  forsworn  himself 
as  to  a  particular  fact,  it  does  not  follow  that  he  can  never  after- 
wards feel  the  obligation  of  an  oath ;  though  it  may  be  a  good 
reason  for  the  jury,  if  satisfied  that  he  had  sworn  falsely  on  the 
particular  point,  to  discredit  his  evidence  altogether.  But  still  that 
would  be  no  warrant  for  the  rejection  of  the  evidence  by  the  judge  ; 
it  only  goes  to  the  credit  of  the  witness,  on  which  the  jury  are  to 
decide."  In  the  subsequent  case  also  of  Hands  v.  Thomas  (k),  which 
was  an  action  for  goods  furnished  to  a  ship,  the  plaintiff,  in  order 
to  show  the  defendant  to  be  a  part-owner,  proved  that  his  name 
was  upon  the  register  as  such,  and  also  that  after  the  time  when 
the  goods  were  furnished,  he  had  executed  a  bill  of  sale  of  his  share 
to  one  Cooke  ;  on  whose  oath  the  register  was  obtained,  and  he  was 
stated  in  it  to  be  a  part-owner.  The  defendant  proposed  to  call 
Cooke,  to  prove  that  he  had  inserted  the  defendant's  name  in  the 
register  without  his  privity  or  consent ;  on  which  it  was  objected 
that  Cooke  could  not  contradict  the  oath  he  had  taken  at  the  time 

(0)  Bk.  2,  pt.  1,  ch.  1.  (f)  R.  v.  Teal,  11  East,  307  ;  10  R.  R. 

(70  Pk.  2,  pt.  1,  ch.  '2,  §  171.  516. 

(A-)  5  M.  &  S.  244. 
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of  the  registry.  Graham,  B.,  acceded  to  this  view,  and  rejected  the 
evidence  ;  but  the  court  set  aside  the  verdict  on  the  authority  of 
7t .  v.  Teal,  holding  that  the  objection  went  only  to  the  credit  of  the 
witness.  So  it  is  competent  for  a  defendant  who  is  sued  on  a 
contract  to  plead  and  prove  that,  as  between  him  and  the  plaintiff, 
such  contract  was  illegal  or  immoral  (/) ;  but  not  that  it  was  merely 
fraudulent  (m).  For  although  a  man  may,  in  a  court  of  justice, 
acknowledge  his  own  wrong  or  fraud,  it  is  a  principle  of  law  that 
he  shall  not  be  allowed  to  take  advantage  of  it  (»), — "  Xullus 
commodum  capere  potest  de  injuria  sua  propria  "  (o). 


SECTION  III. 

SELF-HARMING    STATEMENTS    IN    CRIMINAL    CASES. 

§  547.  We  come  lastly  to  self-harming  statements  in  criminal 
cases  :  or,  as  they  are  most  usually  termed,  "  confessions."  In 
treating  this  subject,  we  propose  to  consider, — 

1.  Estoppels  in  criminal  cases. 

•2.  The  admissibility  and  effect  of  extra-judicial,  self-criminative 
statements. 

3.  Infirmative  hypotheses  affecting  self-criminative  evidence. 


SUB- SECTION  I. 


ESTOPPELS  IN  CRIMINAL  CASES. 


Estoppels  in  criminal  cases 
1.  Judicial  confession. 


PAGE 
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loo 


PAGE 

2.  Pleadiiiy 4o6 

3.  Collateral  Matters    .  .     456 


§  548.  In  this  branch  of  the  law  there  are,  for  obviously  just 
reasons,  few  estoppels.  The  first  and  most  important  is  the 
estoppel  by  judicial  confession.  It  may  be  taken  as  a  rule  of 
universal  jurisprudence  that  a  confession  of  guilt,  made  by  an 
accused  person  to  a  judicial  tribunal  having  jurisdiction  to  condemn 


(/)  Holman  v.  Johnson,  Cowp.  341,  343. 

(m)  Jones  v.  Yatcs,  9  B.  &  C.  532  ;  33 
R.  K.  255. 

(a)  Co.  Litt.  148  b  ;  2  lust.  713  ;  Monte- 

v.  Montefiori,  1  W.   Bl.  363  ;  Doe  d. 

Roberts  v.  Roberts,  2  B.  &  A.  367  ;  20  R.  R. 

477  ;   Doe  d.  Bryan  v.  Budcks,  4  Id.  401  ; 


23  R.  R.  318,  per  Best,  J.  ;  Daly  \. 
Thompson,  10  M.  &;  W.  309 ;  Findon 
v.  Parker.  11  LI.  675,  681  ;  Murray  v. 
Mann,  2  Exeh.  538. 

(o)  Co.  Litt.  14S  b  ;  Jenk.  Cent.  4,  Cas.  5; 
Broom's  Maxims,  7th  Ed.  227.  See  Dig. 
lib.  50,  tit.  17,  1.  134. 
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or  acquit  him,  is  sufficient  to  found  a  conviction  (p),  even  where 
it  may  be  followed  by  sentence  of  death  :  such  confession  being 
deliberately  made  under  the  deepest  solemnities,  oftentimes  with 
the  advice  of  counsel,  and  always  under  the  protecting  caution  and 
oversight  of  the  judge  (q).  "  Confessus  in  judicio  pro  judicato 
habetur,  et  quodammodo  sua  sententia  damnatur  "  (r).  "  Confessio 
facta  in  judicio,  omni  probatione  major  est "  (s).  "  Confessio  in  judicio, 
est  plena  probatio  "  (t).  Still,  if  the  confession  appears  incredible, 
or  any  illegal  inducement  to  confess  has  been  held  out  to  the  accused, 
or  if  he  appears  to  have  any  object  in  making  a  false  confession,  or 
if  the  confession  appears  to  be  made  under  any  sort  of  delusion,  or 
through  fear  and  simplicity  (u),  the  court  ought  not  to  receive  it. 
So  if  the  offence  charged  is  one  of  the  class  denominated  "  facti 
permanentis,"  and  no  other  indication  of  a  corpus  delicti  can  be 
found  Or).  The  numerous  instances  which  have  occurred  of  the 
falsity  of  confessions,  judicial  as  well  as  extra-judicial  (?/),  traces  of 
which  are  visible  very  early  in  our  legal  history  (z),  fully  justify 
this  course.  In  ordinary  practice  a  plea  of  guilty  is  never  recorded 
by  English  judges,  at  least  in  serious  cases,  without  first  solemnly 
warning  the  accused  that  such  plea  will  not  entitle  him  either  to 
mercy  or  a  mitigated  sentence,  and  freely  offering  him  leave  to 
retract  it  and  plead  not  guilty  (a) .  For  it  is  important  to  observe 
that  the  plea  of  not  guilty  by  an  accused  person  is  not  to  be  under- 
stood as  a  moral  asseveration  of  his  innocence  of  the  offence  with 
which  he  is  charged  ;  it  means  no  more  than  that  he  avails  himself 
of  the  undoubted  right  vested  in  him  by  law,  of  calling  on  the 
prosecution  to  prove  him  guilty  of  that  offence. 

§  549.  2.  An  accused  person  must  plead  the  different  kinds  of 
pleas  in  their  regular  order, — by  pleading  in  bar  he  loses  his  right 
to  plead  in  abatement,  &c.  (U). 

§  550.  3.  An  accused  person  may  be  estopped  by  various 
collateral  matters  which  do  not  appear  on  record.  Thus  he  cannot 
challenge  a  juror  after  he  has  been  sworn  (c),  unless  it  be  for  cause 


(p)  IGreenl.Er.  §216;Tayl.  9Ev.  §792; 
Dig.  lib.  42,  tit.  2 ;  Cod.  lib.  7,  tit.  59  ; 
Mascard.  de  Prob.  Concl.  344,  345  ;  Ayliffe, 
Parerg.  Jur.  Can.  Angl.  545  ;  2  Hagg. 
C.  R.  315  ;  1  Ev.  Poth.  §  798. 

(q)  Greenl.  in  loc.  cit. 

(r)  11  Co.  30  a  ;  Ace.  Cod.  lib.  7,  tit.  59  ; 
Dig.  lib.  42,  tit.  2,  1.  1  ;  Id.  lib.  9,  tit.  2, 
1.  25,  §  2. 

(s)  Jenk.  Cent.  2,  Cas.  99. 

(0  Jenk.  Cent.  3,  Cas.  73. 


(u)  Finch's  Law,  29  ;    Aylitt'e,   1'aivn:. 
Jur.  Can.  Angl.  545. 

(x)  See  siqn-a,  ch.  2,  §  3,   sul>- 
§  441. 

(y)  See  ivfrii,  sub-sect.  3. 

(?)  27  Ass.  pi.  40  ;  22  Ass.  pi.  71. 

(a)  2  Hale,  P.  C.  225. 

(V)  2  Hale,  P.  C.  175  ;   Cook's 
How.  St.  Tr.  1143. 

(c)  2  Hale,  P.  C.  293. 
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arising  afterwards  (d).  If  he  challenges  a  juror  for  cause,  he  must 
show  all  his  causes  together  (e),  and  on  a  trial  for  high  treason,  if 
he  means  to  object  to  a  witness,  that  he  is  misdescribed  in  the 
list  of  witnesses  delivered  under  7  Ann.  c.  21,  and  the  County 
Juries  Act,  1825,  6  Geo.  IV.  c.  50,  he  must  take  the  objection  on 
the  voir  dire  ;  for  it  comes  too  late  after  the  witness  has  been 
sworn  in  chief  (/).  In  the  case  of  E.  v.  Frost  (y),  which  was  an 
indictment  for  high  treason,  where  the  list  of  witnesses  required  by 
those  statutes  was  not  delivered  in  the  manner  therein  prescribed, — 
i.c,,  simultaneously  with  the  copy  of  the  indictment  and  jury 
panel, — it  was  held,  on  a  case  reserved,  by  nine  judges  against  six, 
that  the  objection  came  too  late,  after  the  jury  had  been  sworn 
and  the  indictment  opened  to  them. 


SUB-SECTION  II. 

THE    ADMISSIBILITY   AND    EFFECT    OF    EXTRA-JUDICIAL,    SELF- 
CRIMINATIVE    STATEMENTS. 


PAGE 

Admissibitity   of  extra-judicial,    self- 

eriminatire  statement*  ....     4-37 
J/" -it  //c  itKidc  voluntarily,  or  at  least 
freely 4-57 


Effect  of,  when  received 45S 

Not  conclusive 458 

If  believed,   sufficient  without  other 

evidence 458 

Caution .  458 


§  551.  Self-harming  evidence  is  not  always  receivable  in 
criminal  cases  as  it  is  in  civil.  There  is  this  condition 
precedent  to  its  admissibility,  that  the  party  against  whom  it  is 
adduced  must  have  supplied  it  voluntarily,  or  at  least  freely.  It  is 
an  established  principle  of  English  law  that  every  confession  or 
criminative  statement  ought  to  be  rejected,  which  has  been  extracted 
by  physical  torture,  coercion,  or  duress  of  imprisonment :  or  which 
has  been  made  after  any  inducement  to  confess  has  been  held  out 
to  the  accused,  by  or  with  the  sanction,  express  or  implied,  of  any 
person  having  lawful  authority,  judicial  or  otherwise,  over  the 
charge  against  him,  or  over  his  person  as  connected  with  that 
charge.  But  in  order  to  have  this  effect,  the  inducement  thus  held 
out  must  be  in  the  nature  of  a  promise  of  favour  or  threat  of  punish- 
ment;  i.e.,  it  must  be  calculated  to  convey  to  the  mind  of  the 
accused  that  his  condition,  so  far  as  it  may  be  affected  by  the 
charge  made  against  him,  will  be  rendered  better  or  worse  by  his 
consenting  or  refusing  to  confess.  If,  therefore,  it  appears  that  the 


(d)  Hob.  235. 

(e)  2  Hale,  P.  C.  271. 


(/)  E.  v.  Frost,  9  C.  &  P.  129,  183. 
(g)  9  C.  &  P.  162  and  187. 
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accused  was  urged  to  speak  the  truth  on  moral  grounds  only  (/<), 
the  confession  or  criminative  statement  will  be  receivable  ;  as  it 
also  will  be,  when  the  supposed  influence  of  an  illegal  inducement 
to  confess  may  fairly  be  presumed  to  have  been  dissipated  before 
the  confession  by  a  warning  from  a  person  in  authority  not  to  pay 
any  attention  to  it(i).  The  cases  on  the  subject  of  what  is  an 
illegal  inducement  to  confess,  are  very  numerous,  and  far  from 
consistent  with  each  other  (k)  ;  and  there  can  be  little  doubt  that 
the  salutary  rule  which  excludes  confessions  unlawfully  obtained, 
has  been  applied  to  the  rejection  of  many  not  coming  within  its 
principle  (I),  although  judges  are  now  less  disposed  than  they 
formerly  were  to  hold  that  the  language  used  amounts  even  to  an 
inducement  (m).  It  must  be  taken  to  be  settled  by  Reg.  v.  Thompson 
that  in  order  that  evidence  of  a  confession  may  be  admissible,  it 
must  be  affirmatively  proved  that  such  confession  was  free  and 
voluntary,  that  is,  was  not  preceded  by  any  inducement  to  the 
prisoner  to  make  a  statement  held  out  by  a  person  in  authority, 
or  that  it  was  not  made  until  after  such  inducement  had  clearly 
been  removed  (»).  All  questions  relating  to  the  admissibility  of 
extra-judicial  confessorial  statements  are  of  course  to  be  decided  at 
the  trial  by  the  judge  and  not  by  the  jury;  and  the  judge  may, 
under  the  Crown  Cases  Act,  1848,  11  &  12  Viet.  c.  78,  reserve  the 
question  of  admissibility  for  the  Court  of  Criminal  Appeal,  as  it 
was  reserved  in  Reg.  v.  Thompson  by  the  chairman  of  Westmoreland 
Quarter  Sessions. 

§  552.  With  respect  to  the  effect  of  extra-judicial  confessions  or 
statements  when  received,  the  rule  is  clear  that,  unless  otherwise 
directed  by  statute,  no  such  confession  or  statement,  whether  plenary 
or  not  plenary,  whether  made  before  a  justice  of  the  peace,  or  other 
tribunal  having  only  an  inquisitorial  jurisdiction  in  the  matter,  or 
made  by  deed,  or  matter  in  pais,  either  amounts  to  an  estoppel,  or 
has  any  conclusive  effect  against  an  accused  person,  or  is  entitled 

(7i)  See 7?.  v.  Janis,  L.  Rep.,  1  C.  C.  96  ;  (k)  See  E.  v.  Baldry,  2  Den.  C.  C.  430  ; 

R.  v.  Reeve,  Id.  362  ;  R.  v.  Gilham,  1  Moo.  and  for  tabulated  statement  of  them  see 

C.  C.  186;  R.  v.   Wild,  Id.  452.  Phipson  on  Evidence,  2nd  Ed.  (189- 

(i)  The  Indictable  Offences  Act,  1848,  p.  2cO. 

11  &  12  Viet.  c.  42,  s.  18,  gives  a  form  of  (1)  See  per  Kelly,  L.  C.  B.,  11.  v.  /,' 

caution,  to  be  given  by  justices  of  the  peace  L.  Rep.,   1  C.  C.  362,  363  ;  11.  v.  Jiti/tlri/, 

to  persons  brought  before  them  charged  2  Den.  C.  C.  430. 

with  offences ;  and  so  does  the  Summary  ('»)  Stephen  on  Evidence,  p.  29. 

Jurisdiction  Act,  1879,  42  &  43  Viet.  c.  49,  («)  Reg.  v.  Thompson,  [1893]  2  <„>.  15.  12 

s.  13,  sub-sect.  2,  re-enacting  in  substance  — C.  C.  R.,  affirming  the  ruling  ol  1'aikr. 

the  repealed  18  &  19  Viet.  c.  126,  s.  3.  B.,  in  R.  v.  Warringham,  15  Jur.  318  ;  2 

Den.  C.  C.  430,  447,  note. 
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to  any  weight  beyond   that  which  the  jury  in   their  conscience 
assign  to  it. 

§  553.  The  necessity  for  clear  and  unequivocal  proof  of  a  corpus 
delicti  (o),  joined  to  the  desire  so  strongly  evinced  by  our  law,  to 
protect  parties  from  being  unfairly  prejudiced  by  false  or  hasty 
statements,  gave  rise  to  the  doubt  whether  a  conviction  can  be 
supported  on  the  mere  extra-judicial,  self -criminative  statement  of  an 
accused  person  (p) .  Modern  authorities  incline  to  the  affirmative  (q) . 
Still,  such  a  principle  should  be  acted  on  with  great  caution ;  for  the 
numerous  cases  in  which  persons  have  wrongly  accused  themselves, 
or  wrongly  acknowledged  themselves  guilty  of  crimes,  ought  to 
render  tribunals  very  careful  of  inflicting  punishment  when  the  only 
proof  of  crime  rests  on  the  statement  of  the  supposed  criminal.  On 
capital  charges,  and  charges  of  murder  especially,  a  double  degree 
of  caution  is  requisite  :  the  truth  of  the  statement  should  be  carefully 
sifted,  and  every  effort  made  to  obtain  evidence  to  confirm  or 
disprove  the  corpus  delicti.  These  considerations  apply  with 
increased  force  when  a  confession  is  not  plenary. 

(o)  See  supra,   cli.  2,    §  3,    sub-sect.    2,  (q}  It.  v.  Falkncr,  R.  &  R.  481  ;  It.  v. 

§  441-  T,-j;pctt,  Id.  509  ;  R.  v.  Wheeling,  1  Leach, 

(p)  Matth.  de  Prob,  cap.  1,  n.  7  ;  R.  v.       (j.  L.  311,  note. 

Eidrid<j>:,  R.  ,v-  R.  440  ;    /.'.  v.    M'h'dt,  11. 
508. 
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§  554.  The  infirmative  hypotheses  affecting  self-criminative 
evidence  deserve  the  deepest  and  most  anxious  attention.  The 
professors  of  the  civil  law,  on  the  revival  of  its  study  in  Europe, 
attributed  a  peculiar  virtue  to  the  confession  of  parties.  It  was 
pronounced  a  species  of  proof  of  so  clear,  excellent,  and  transcendent 
a  nature  as  to  admit  of  no  proof  to  the  contrary  (;•)•  In  a  great 
degree  connected  with  this  notion  was  the  practice  of  torturing 


(?•)  "Mul turn  a  doctovibus  rei  confessio. 
Probatio  dicitur  liquidissima,  principalis- 
sima,  illustrissima,  adeo  lit  uon  admittat 
probationem  in  contrarium."  Matth.  de 
Prob.  cap.  1,  n.  6.  They  also  called  it  "  pro- 
batio  probatissima. "  Bonnier,  Traite  des 
Preuves,  §  24].  It  would,  however,  be 
most  unjust  to  charge  this  absurdity  on  the 
Komau  law  itself,  which  in  express  terms 
lays  down:  "Si  quis  nltro  de  maleticio 
f  ateatur,  non  semper  ei  fides  habenda  sit  : 
nonnuncjuam  enim  aut  metii,  aut  qua  alia 
de  causa  in  se  confitentur."  Dig.  lib.  48, 
tit.  18,  1.  1,  §  27,  where  a  strong  instance 
of  false  confession  is  recorded.  So  in  another 
place,  "Si  quis  hominem  vivum  falso  con- 
fiteatur  oceidisse,  et  postea  paratus  sit 


ostendere  hominem  viVum  esse  ;  Julianus 
scribit,    cessare   Aquiliam  ;    quamvis  oon- 
fessus   sit   se   oceidisse ;  hoc   enim  solum 
remittere  actori  confessoriam  actiuiiein,  ne 
necesse  habeat  docere,  cum  oceidisse  ;  c 
rum  occisuin  esse  hominem  a  quocunquo 
oportet."      Dig.  lib.  9,  tit.  2,  1.  23,  s.  11. 
"  Hoc  apertius  est  circa  vulneratum  hoini- 
iiein  :  nam  si  confessus  sit  vulneras.sc. 
sit  vulneratus,  sestimationem  cujosvnli 
faciemus ?  vel ad quodtempuarecurremiu  .'" 
Id.  1.  24.     "  Proinde  is  occisus  quidriu  ncui 
sit,  mortuus  autem  sit,  magis  est,  ut  mm 
teneatur  in  mortuo,  licet  fnssus  sit."     /'/• 
1.  25.      See  also  Dig.  lib.  48,  tit.  18,  1.  1 
§  17  ;  tit.  19,  1.  27;  lib.  11,  tit.  1,  1.  11, 
§§  8  et  seq.  ;  lib.  42,  tit.  2. 
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suspected  persons  to  extract  confessions  (s), — which,  to  the  disgrace 
of  the  civil  law  in  all  its  modifications  (t) ,  and  likewise  of  the  canon 
law  00,  so  long  prevailed  on  the  continent.  The  absurdity,  to  say 
nothing  of  the  injustice  and  cruelty  of  that  practice,  has  been  too 
ably  and  too  frequently  exposed  to  require  notice  here  (x) :  its  almost 
universal  abandonment  in  our  days  is  perhaps  its  severest  con- 
demnation. The  fallacy  also  of  attributing  a  conclusive  effect  to 
confessorial  evidence  was  detected  by  the  intelligence  of  later 
times  (y),  and  has  been  abundantly  confirmed  by  experience.  Why 
must  a  confession  of  guilt  necessarily  be  true  ?  Because,  it  is 
argued,  a  person  can  have  no  object  in  making  a  false  confessorial 
statement,  the  effect  of  which  will  be  to  interfere  with  his  interest 
by  subjecting  him  to  disgrace  and  punishment ;  and  consequently  the 
first  law  of  nature — self-preservation — may  be  trusted  as  a  sufficient 
guarantee  for  the  truth  of  any  such  statement.  This  reasoning  is, 
however,  more  plausible  than  sound.  Conceding  that  every  man 
will  act  as  he  deems  best  for  his  own  interest,  still  (besides  the 
possibility  of  his  misconceiving  facts  or  law),  he  may  not  only  be 
most  completely  mistaken  as  to  what  constitutes  his  true  interest, 
but  it  is  an  obvious  corollary  from  the  proposition  itself,  that  when 
the  human  mind  is  solicited  by  conflicting  interests  the  weaker  will 
give  place  to  the  stronger ;  and,  consequently,  that  a  false  confessorial 
statement  may  be  expected  when  the  party  sees  a  motive  sufficient, 
in  his  judgment,  to  outweigh  the  inconveniences  which  will  accrue 
to  him  from  making  it.  Xow,  while  the  punishment  denounced  by 
law  against  offences  is  visible  to  all  mankind,  not  only  are  the  motives 
which  induce  a  person  to  avow  delinquency  confined  to  his  own 
breast,  but  those  who  hear  the  confessorial  statement  often  know 
little  or  nothing  of  the  confessionalist,  far  less  of  the  innumerable 

(s)  Bonnier,  Traite  des  Preuves,  647.  losa,  et  qua  veritatem  fallat.  N"am  plerique 
(t)  Introd.  pt.  2,  §§  69,  70.  patientia  sive  duritia  tornientorum  ita  tor- 
(u)  Decret.  Gratian.  pars  2,  causa  5,  menta  contemnunt,  ut  exprimi  eis  veritas 
quitst.  5,  cap.  4  ;  Constit.  Clement,  lib.  6,  nullomodopossit  :  alii  tanta  sunt  impatien- 
tit.  3.  cap.  1,  §  1.  tia,  ut  (in)  quovis  inentiri,  quani  pati  tor- 
(./•I  The  civilians  professed  to  found  all  mecta  velint :  ita  fit,  ut  etiarn  vario  modo 
their  labours  on  the  Roman  law.  We  have  fateantur,  ut  uou  tantuni  se,  verum  etiam 
seen  in  note  (r)  how  grievously  they  de-  alios  comminentur. "  Dig.  lib.  48,  tit.  18, 
parted  from  it  in  one  instance,  and  others  1.  1,  §  23.  Notwithstanding  all  this,  the 
might  be  adduced.  On  the  subject  of  tor-  compilersof  the  Digest  retained  the  practice 
ture,  indeed,  they  copied  their  original  more  of  torture  in  the  Roman  law,  and  the  cases 
faithfully  ;  and  yet  it  would  be  difficult  to  in  which  it  might  be  resorted  to  are  care- 
find  a  stronger  exposition  of  the  absurdity  fully  pointed  out  in  the  same  title,  and 
and  danger  of  the  practice  than  in  the  stand  side  by  side  with  the  above  passage. 
following  language  of  the  Digest  itself:  (y)  The  later  civilians  were  fully  sensible 
"  Quaestioni  fidem  non  semper,  uec  tamen  of  this  fallacy.  See  Mascard.  de  Prob. 
nuuquam  habendam,  Constitutionibus  de-  qusest.  7  ;  Matth.  de  Prob.  cap.  1,  nn.  4  and 
claratur  :  etenim  res  est  fragilis,  et  pericu-  6  ;  1  Hagg.  C.  R.  304. 
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links  by  which  he  may  be  bound  to  others  who  do  not  appear  on 
the  judicial  stage.  The  force  of  these  considerations  will  be  better 
appreciated  when  we  come  to  examine  separately  the  principal 
motives  to  false  confessions  (z) ;  but  first,  as  connected  with  the 
whole  subject,  must  be  noted  a  marked  distinction  between  our 
judicature  and  that  of  most  foreign  nations. 

§  555.  In  the  mediaeval  tribunals  of  the  civil  and  canon  laws,  the 
inquisitorial  principle  was  essentially  dominant.  And  this  has  so 
far  survived  that  in  many  continental  tribunals  at  the  present  day, 
every  criminal  trial  commences  with  a  rigorous  interrogation  of 
the  accused,  by  the  judge  or  other  presiding  officer.  Nor  is  this 
interrogation  usually  conducted  with  fairness  towards  the  accused. 
Facts  are  garbled  or  misrepresented  ;  questions  assuming  his  guilt 
are  not  only  put,  but  pressed  and  repeated  in  various  shapes ;  and 
hardly  any  means  are  left  untried  to  compel  him,  either  directly  or 
by  implication,  to  avow  something  to  his  prejudice.  This  is  no 
chimerical  danger.  By  artful  questioning  and  working  on  their 
feelings,  weak-minded  individuals  can  be  made  to  confess  or  implieclly 
admit  almost  anything ;  and  to  resist  continued  importunities  to 
acknowledge  even  falsehood  requires  a  mind  of  more  than  average 
firmness  (a).  The  common  law  of  England  proceeds  in  a  way  quite 

(z)  Infrh.  shed,  and  which  you  were  obliged  to  wash 

(a)  Look  at  the  trial,  if  trial  it  can  be  oft'?" — "Those  marks  of  blood  have  been 

called,  of  C.   Silanus  before  the  Emperor  altogether  misinterpreted.     I  did  not  wish 

Tiberius.      "  Multa  aggerebantur  etiam  in-  to  appear  before  my  children  with  the  blood 

sontibus  periculosa  .    .   .     nou  temperante  of  their  mother  upon  me." 
Tiberio  quin  premeret  voce,  vultu,  eo  quod  "You  are  very  wretched  to  have  com- 

ipse  creberrime  interrogabat ;  neque  refel-  mitted  this  crime  ? " — (The  accused  makes 

lere  aut  eludere  dabatur  ;    ac  ssepe  etiam  no  answer,  but  appears  absorbed.) 
confitendum  erat,  ne  frustra  queesivisset."  "Have    you  not  received  bad  advice, 

Tacitus,  Annal.  lib.  3,  cap.  67.  which  impelled  you  to  this  crime  ?"- 

A  good  instance  of  inquisitorial  is  to  be  have  received  no  advice.     People  do  not 
found  in  the  trial  of  the  Due  de  Praslin,  in  give  advice  on  such  a  subject." 
1847,  Avhich,  having  taken  place  before  the  "Are  you  not  devoured  with  remorse, 
Chamber  of  Peers,  at  that  time  the  highest  and  would  it  not  be  a  sort  of  solace  to  you 
tribunal  in  France,  may  fairly  be  supposed  to  have  told  the  truth  ?  " — "  Strength  corn- 
to  have  been  conducted  with  the  strictest  pletely  fails  me  to-day." 
regularity.    The  duke  was  charged  with  the           "You  are  constantly  talking    of  your 
murder  of  his  wife,  and  the  following  is  part  weakness.     I  have  just  now  asked  you  to 
of  his  interrogation  by  the  president : —  answer  me  simply  'yes'  or  'no.'"- 

"Was  she  (the  deceased)  not  stretched  anybody  would  feel  my  pulse,    he  might 

upon  the  floor  where  you  had  struck  her  judge  of  my  weakness." 
for  the  last  time?" — "Why  do  you  ask  "  Yet  you  have  had  just  now  sufhVient 

me  such  a  question  ?  "  strength  to  answer  a  great  many  que> 

Then  follow  these  questions  and  answers.  in  detail.     You  have  not  wanted  strength 

"  You  must  have   experienced  a  most  for    that."  —  (The     accused     makes 

distressing  moment  when  you  saw,  upon  reply.) 

entering  your  chamber,  that  you  were  cov-  "  Your  silence  answers  for  you  tL 

ered  with  the  blood  which  you  had  just  are  guilty." — "  You  have  come  here  with  a 


MODE    OF    PROOF. 


463 


PART    II.] 

the  reverse  of  all  this,— holding  that  the  onus  of  proving  the  guilt  of 
the  accused  lies  on  the  accuser,  and  that  no  person  is  bound  to 
criminate  himself,  according  to  the  maxim,  "  Xerno  tenetur  seipsurn 
prodere"(&).  It  has  therefore  always  abstained  from  physical 
torture, — "  Cruciatus  legibus  invisi"(c), — and  taken  great  care, 
perhaps  too  great  care,  to  prevent  suspected  persons  from  being 
terrified,  coaxed,  cajoled,  or  entrapped  into  criminative  state- 
ments ((/),  and  it  not  only  prohibits  judicial  interrogation  in  the 
first  instance,  but  if  the  evidence  against  the  accused  fails  in 
establishing  a  prima  facie  case  against  him,  it  will  not  even  call  on 
him  for  his  defence.  As,  however,  the  introduction  of  judicial 
interrogation  into  this  country  has  been  warmly  advocated  by  able 
jurists  (<?)>  we  propose  to  examine  briefly  the  claims  of  the  conflicting 
systems. 

§  556.  In  favour  of  judicial  interrogation  it  is  argued,  first,  that 
it  is  the  duty  of  courts  of  justice  to  use  all  available  means  to  get 
at  the  truth  of  the  matters  in  question  before  them  ;  and  as  the 
accused  must  necessarily  best  know  his  own  guilt  or  innocence,  he 
is  naturally  the  fittest  person  to  be  interrogated  on  that  subject ; 
and  indeed  that  in  many  cases,  often  of  the  most  serious  nature,  it 
would  be  impossible,  without  his  own  testimony,  to  prove  crime 
against  the  accused.  Secondly,  that  the  rule  which  excuses  a  man 


conviction  that  I  am  guilty,  and  I  cannot 
change  it." 

"  You  can  change  it  if  you  give  us  any 
reason  to  believe  the  contrary  ;  if  you  will 
give  any  explanation  of  appearances  that 
are  inexplicable  upon  any  other  supposition 
than  that  of  your  guilt." — "  I  do  not  be- 
lieve I  can  change  that  conviction  on  your 
mind." 

'•AVhydo  you  believe  that  you  cannot 
change  that  conviction  ? " — (The  accused, 
after  a  short  silence,  said  that  he  had  not 
strength  to  continue.) 

li  Wlien  you  committed  this  frightful 
crime  did  you  think  of  your  children  ?  " — 
"As  to  the  crime,  I  have  not  committed  it ; 
as  to  my  children,  they  are  the  subject  of 
my  constant  thoughts." 

"  Do  you  venture  to  affirm  that  you  have 
not  committed  this  crime?" — (The accused, 
putting  his  head  between  his  hands,  re- 
mained silent  for  some  moments,  and  then 
said).  "I  cannot  answer  such  a  question." 
(11  Jur.  365.  pt.  2.) 


(b)  3  Bulst.  50.      See  also  pt.  2.  ch.  xi., 
post. 

(c)  Loffr,  M.  434.    "\Vhenever  torture  has 
been  applied  in  England,  it  was  in  virtue  of 
some  real  or  imaginary  prerogative  of  the 
crowu  ;    for  it  could  not  be  awarded  in  the 
ordinary  course  of  law.     The  "  peine,  or 
prisone,  forte  et  dare  "  may  seem  an  excep- 
tion to  this,  but  in  truth  is  not  ;  for  the 
object  of  it  was  to  compel  the  accused  to 
plead — i.e.,  say  whether  he  was  guilty  or 
not, — in  order  that  the  court  might  know 
whether  they  ought  to  proceed  to  sentence, 
or  empanel  a  jury  to  try  him. 

(d}  See  supra.,  sub-sect.  2,  §  551.  \Ve 
speak  of  the  ordinary  practice  of  our  tribu- 
nals ;  not  of  the  state  trials  of  former  times, 
where  every  rule  seems  to  have  been  re- 
versed. 

(«)  Particular!}*  Bentham.  See  his  Judi- 
cial Evidence,  bk.  2,  ch.  9  ;  bk.  5,  ch.  7  ; 
bk.  9.  pt.  4,  cc.  2,  3, 4  ;  and  pt.  5,  ch.  3,  &c. 
See  also  a  paper  by  the  present  Mr.  Justice 
Stephen  when  at  the  bar;  Papers  of  the 
Juridical  Society,  vol.  i.  p.  456. 
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from  criminating  himself  is  a  protection  to  none  but  the  evil- 
disposed  ;  for  not  only  have  innocent  persons  nothing  to  dread  from 
interrogation,  however  severe,  but  the  more  closely  the  interrogation 
is  followed  up,  the  more  their  innocence  will  become  apparent. 
And,  lastly,  that  in  declining  to  extract  self-harming  statements  from 
the  accused  himself,  while  it  receives  without  scruple,  from  the 
mouths  of  witnesses,  similar  statements  which  he  has  made  to  them, 
the  English  law  violates  its  own  fundamental  rule,  which  requires 
the  best  evidence  to  be  given. 

§  557.  Before  considering  what  may  be  directly  urged  on  the  other 
side,  it  is  essentia-1  to  point  attention  to  an  important  circumstance 
commonly  lost  sight  of.     In  the  English  system,  as  in  every  other, 
the  indictment,  information,  act  of  accusation,  or  whatever  else  it 
may  be  called,  is  a  general  interrogation  of  the  accused  to  answer 
the  matters  charged ;  and  every  material  piece  of  evidence  adduced 
against  him  is  a  question  to  him,  whereby  he  is  required  either  to 
prove  that  the  fact  deposed  to  is  false,  or  explain  it  consistently 
with  his  innocence.     Any  evidence  or  explanation  he  can  give  is  not 
only  receivable,  but  anxiously  looked  for  by  the  court  and  jury;  and, 
in  practice,  his  non-explanation  of  apparently  criminating  circum- 
stances always  tells  most  strongly  against  a  prisoner.     What  our 
law   prohibits   is   the   special  interrogation   of    the   accused, — the 
converting   him,  whether  willing   or   not,  into   a   witness   against 
himself ;  assuming  his  guilt  before  proof,  and  subjecting  him  to  an 
interrogation  conducted  on  that  hypothesis.     And  here  a  question 
naturally  presents  itself, — supposing  the  interrogation  of  accused 
persons  advisable,  by  whom  is  it  to  be  performed  ?     There  seems 
but  two  alternatives, — the  accuser  or  the  court ;  and  if  the  extraction 
of  truth  be  the  sole  object  in  view,  why  is  not  the  accused  to  be 
interrogated   on   oath   like   other   witnesses  ?     But   this   and   the 
subjecting    the    accused    to    the    interrogation    of    the    accuser, 
although    sometimes   advocated,  is   not   the   continental   practice, 
where  the  interrogation  of  the  accused  is  the  act  of  the  tribunal. 
And   here  a  difficulty  presents   itself   at   the   outset, — how  is  an 
abuse  of  power  in  this  respect  to  be  rectified  ?     Improper  ques- 
tions put  to  a  witness  by  a  party  or  his  counsel  may  be  objected 
to    by   the   other   side,    and   the    judge   determines   whether   the 
objection  is  well  founded.     But  when  the  judge  is  the  delinquent, 
who  is  to  call  him  to  order  ?     Decency  and  the  rules  of  practice 
alike  prohibit  counsel  from  taking  exception  to  questions  put  by 
the  bench ;  and,  indeed,  the  doing  so  would  be  appealing  to  a  man 
against  himself. 
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§  558.  But  to  test  this  important  question  by  broader  principles. 
First,  then,  the  functions  of  tribunals  appointed  to  determine  causes 
are  primarily  and  essentially  judicial,  not  inquisitorial.  The  tribunal 
is  to  judge  and  decide  ;  to  supply  the  proofs — the  materials  for 
decision — belongs  in  general  to  the  litigant  parties,  though  the 
inquisitorial  principle  is  recognised  thus  far,  that  the  tribunal  is 
empowered  to  extract  facts  from  the  instruments  of  evidence 
adduced,  and  in  some  cases  to  compel  the  production  of  others  which 
have  been  withheld.  In  the  next  place,  the  proposition  that  it  is  the 
duty  of  courts  of  justice  to  use  all  available  means  to  get  at  the 
truth  of  the  matters  in  question  before  them  must  be  understood 
with  these  limitations  :  first,  that  those  means  be  such  as  are  likely 
to  extract  the  truth  in  the  majority  of  cases ;  and,  secondly,  that 
they  be  not  such  as  would  give  birth  to  collateral  evils,  out- 
weighing the  benefit  of  any  truth  they  might  extract  (/).  Admit- 
ting, therefore,  that  the  special  interrogation  of  accused  persons  might 
in  some  cases  extract  truth  which  otherwise  would  remain  undis- 
covered (indeed,  the  same  may  be  said  of  torture,  duress  of  imprison- 
ment, or  any  other  violent  means  adopted  to  compel  confessions), 
the  law  is  fully  justified  in  rejecting  the  use  of  such  an  engine,  if  on 
the  whole  prejudicial  to  the  administration  of  justice.  Now,  that 
sort  of  interrogation,  even  when  conducted  with  the  most  honest 
intention,  must,  in  order  to  be  effective,  assume  the  shape  of  cross- 
examination,  and  consequently  involve  the  judge  in  an  intellectual 
contest  with  the  accused, — a  contest  unseemly  in  itself,  dangerous 
to  the  impartiality  of  the  judge,  and  calculated  to  detract  from  the 
moral  weight  of  the  condemnation  of  the  accused,  though  ever  so 
guilty.  In  gladiatorial  conflicts  of  this  kind,  the  practised  criminal 
has  a  much  better  chance  of  victory  than  an  innocent  person, 
embarrassed  by  the  novelty  and  peril  of  his  situation ;  whose 
honesty  would  probably  prevent  his  attempting  a  suppression  of 
truth,  however  much  to  his  prejudice ;  and  whose  inexperience  in 
the  ways  of  crime,  were  he  in  a  moment  of  terror  to  resort  to  it, 
would  insure  his  detection  and  ruin.  But  where  the  judge  is  dis- 
honest or  prejudiced,  the  danger  increases  immeasurably.  The 
screw  afforded  by  judicial  interrogation  would  then  supply  a  ready 
mode  of  compelling  obnoxious  persons,  under  penalty  of  condem- 
nation for  silence,  to  disclose  their  most  private  affairs ;  and 
corrupt  governments  would  be  induced,  in  order  to  get  at  the  secrets 
of  political  enemies,  or  sweep  them  away  by  penal  condemnation,  to 
place  unprincipled  men  on  the  bench,  thus  polluting  justice  at  its 
source.  In  short,  judicial  interrogation,  however  plausible  in  theory, 

(/)  See  Introd.  pt.  2. 
B.E.  30 
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would  be  found  in  practice  a  moral  torture,  scarcely  less  dangerous 
than  the  physical  torture  of  former  times,  and,  like  it,  unworthy  of 
a  place  in  the  jurisprudence  of  an  enlightened  country. 

§  559.  To  return  to  the  subject  of  false  self-criminative  state- 
ments. It  is  sometimes  impossible  to  ascertain  the  motive  which 
has  led  to  a  confession  indisputably  false.  In  November,  1580,  a 
man  was  convicted  and  executed,  on  his  own  confession,  for  the 
murder,  near  Paris,  of  a  widow  who  was  missing  at  the  time,  but 
who  two  years  afterwards  returned  to  her  home  (y).  And  the  cele- 
brated case  of  Joan  Parry  and  her  two  sons — who  were  executed  in 
this  country  in  the  seventeenth  century,  for  the  murder  of  a  man 
named  Harrison  who  reappeared  some  years  afterwards — affords 
another  instance.  That  conviction  proceeded  chiefly  on  the  con- 
fession of  one  of  the  accused ;  whether  the  result  of  insanity,  fear, 
improper  inducements  to  confess,  or  the  desire  of  revenge  against 
his  fellow-prisoners,  it  is  difficult  to  determine  (k). 

§  560.  All  false  self -criminative  statements  are  divisible  into  two 
classes, — those  which  are  the  result  of  MISTAKE  on  the  part  of  the 
confessionalist,  and  those  which  are  made  by  him  in  expectation  of 
BENEFIT.  And  the  former  are  twofold, — mistakes  of  fact  and 
mistakes  of  lau\ 

§  561.  First,  of  mistakes  of  fact.  A  man  may  believe  himself 
guilty  of  a  crime  either  when  none  has  been  committed,  or  where 
a  crime  has  been  committed,  but  by  another  person.  Mental  aber- 
ration is  the  obvious  origin  of  many  such  confessions.  But  the 
actors  in  a  tragedy  may  be  deceived  by  surrounding  circumstances, 
as  well  as  the  spectators.  A  case  has  been  cited  in  a  former  part  of 
this  work  (i),  where  a  girl  died  in  convulsions  while  her  father  was 
in  the  act  of  chastising  her  very  severely  for  theft,  and  he  fully 
believed  that  she  died  of  the  beating;  but  it  afterwards  turned  out 
that  she  had  taken  poison  on  finding  her  crime  detected.  If  the 
surgeon  had  not  made  a  post-mortem  examination,  that  man  would 
have  been  indicted  for  homicide,  and  most  probably  would  have 
pleaded  guilty  to  manslaughter,  at  least.  Instances  frequently  occur, 
wrhere  death  from  previously  existing  disease  follows  shortly  after  the 
unjustifiable  infliction  of  wounds  or  blows,  believed  by  the  guilty 

(g)  Bonnier,  Traite  des  Preuves,  §  256.  murder  of  Catharine  Elmes,  Ann.  Reg.  for 

This  seems  the  case  referred  to  in  Matth.  1833,  Chron.  74. 

de  Prob.  cap.  1,  n.  4.  (i)  Suprh,    ch.   2,    §447;    Beck's   M«l. 

(/O  14  How.  St.  Tr.  1312.     See  also  the  Jurisp.  766. 
false    confession  by  John   Sharpe   of  the 
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party  to  have  been  fatal  (k).  So  a  man  may  mistake  for  a  robber  a 
corpse  which  has  been  secretly  conveyed  into  his  chamber,  may 
inflict  blows  or  wounds  on  it,  and  discovering  the  mistake,  consider 
himself  guilty  of  homicide  (Z).  A  habitual  thief  may,  by  confound- 
ing one  of  his  exploits  with  another,  suppose  and  admit  himself 
guilty  of  an  offence  in  which  he  really  bore  no  part  (m),  although  it 
must  be  acknowledged  that  justice  is  not  likely  to  suffer  much  from 
this.  Under  the  present  head  may  be  classed  some  of  the 
confessions  of  witchcraft  that  will  be  noticed  presently  (n). 

§  562.  2.  Next,  as  to  mistakes  of  laic.  It  should  never  be  for- 
gotten that  all  confessions  avowing  delinquency  in  general  terms  are, 
more  or  less,  confessiones  juris ;  and  this  will  in  a  great  degree 
explain  what  to  unreflecting  minds  seems  so  anomalous, — the  caution 
exercised  by  British  judges  in  receiving  a  plea  of  guilty  (o).  The 
same  observation  of  course  applies  to  all  extra-judicial  statements 
which  are  not  mere  relations  of  facts.  And  here  one  great  cause  of 
error  is  ignorance  of  the  meaning  of  forensic  terms  (p)  ;  especially 
where  the  accused,  conscious  of  moral,  is  unaware  that  he  has  not 
incurred  legal  guilt.  Thus,  a  man  really  guilty  of  fraud  or  larceny 
might  plead  guilty  to  a  charge  of  robbery,  through  ignorance 
that,  in  legal  signification,  the  latter  means  a  taking  of  property 
accompanied  with  violence  to  the  person,  though  it  is  popularly  used 
to  designate  any  act  of  barefaced  dishonesty.  This  is  a  mistake 
which  formerly  might  have  cost  a  man  his  life  ;  and  to  this  hour  a 
person  really  guilty  of  manslaughter  might,  through  ignorance, 
plead  guilty  of  the  capital  offence  of  murder.  Again,  the  distinction 
between  larceny  and  aggravated  trespass  is  sometimes  very  slight ; 
so  that  an  ignorant  man,  conscious  that  he  cannot  defend  his  right 
to  property  which  he  has  taken,  might  plead  guilty  to  a  charge  of 
larceny,  where  there  had  been  no  animus  furandi. 

§  563.  In  the  other  class  of  false  self -criminative  statements,  the 
statement  is  known  by  the  confessionalist  to  be  false,  and  is  made 
in  expectation  of  some  real  or  supposed  benefit.  It  is  obviously 
impossible  to  enumerate  the  motives  which  may  sway  the  minds 


(k)  See  Taylors  Med.  Jurisp.  ch.  29,  7th. 
Ed. 

(I)  See  the  story  of  the  little  Hunchback 
in  the  Arabian  Xights'  Entertainments. 

(HI)  3  Benth.  Jud.  Ev.  157,  158. 

(»)  InfrA. 

(0)  Supra,  sub-sect.  1,  §  548. 

(p)  27  Ass.  pi.  40.     A  woman  was  ar- 


raigned for  having  feloniously  stolen  some 
bread,  who  said  that  she  did  it  by  command 
of  her  husband.  And  the  justices  through 
pity  would  not  take  her  acknowledgment, 
but  took  the  enquest,  by  which  it  was  found 
that  she  did  it  by  coercion  of  her  husband 
against  her  will,  whereupon  she  went  quit, 
&c. 

30—2 
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of  men  to  make  false  statements  of  this  kind  (q).  First,  many  are 
made  for  ease,  and  to  avoid  vexation  arising  out  of  the  charge ;  and 
in  some  of  these  cases  the  cause  of  the  false  statement  is  apparent ; 
viz.,  when  it  is  made  to  escape  torture,  either  physical  or  moral  (?•). 
In  others,  it  is  less  obvious.  Weak  or  timorous  persons,  confounded 
at  finding  themselves  in  the  power  of  the  law,  or  alarmed  at  the 
testimony  of  false  witnesses,  or  the  circumstantial  evidence  against 
them,  or  distrustful  of  the  honesty  or  capacity  of  their  judges,  hope 
by  an  avowal  of  guilt  to  obtain  leniency  at  their  hands  (s). 

§  564.  Moreover,  an  innocent  man,  accused  or  suspected  of  a 
crime,  may  deem  himself  exposed  to  annoyance  at  the  hands  of  some 
person,  to  whom  his  suffering  as  for  that  crime  would  be  accept- 
able^)- To  this  class  belong  those  cases  where  the  evidence  neces- 
sary to  establish  the  innocence  of  the  confessionalist  would  be  the 
means  of  disclosing  transactions  which  it  was  the  interest  of  many 
to  conceal ;  or  would  bring  before  the  world  in  the  character  of 
a  criminal,  some  eminent  individual,  whose  reward  for  a  false 
acknowledgment  of  guilt  would  be  great,  and  whose  vengeance  for 


(q)  See  Benth.  Jud.  Ev.  bk.  5,  cli.  6, 
§§  2  and  3. 

(7-)  See  supra,  §§  554  ef-  scq. 

(s)  A  striking  instance  of  this  is  afforded 
by  the  case  of  the  two  Booms,  who  were 
convicted  in  the  Supreme  Court  of  Ver- 
mont, in  Bennington  County,  in  September 
term,  1819,  of  the  murder  of  Russell  Col- 
vin,  May  10, 1812.  It  appeared  that  Colvin, 
who  was  the  brother  in  law  of  the  prisoners, 
was  a  person  of  a  weak  and  not  perfectly 
sound  mind  ;  that  he  was  considered  bur- 
densome to  the  family  of  the  prisoners,  who 
were  obliged  to  support  him  ;  that  on  the 
day  of  his  disappearance,  being  in  a  distant 
field,  where  the  prisoners  were  at  work,  a 
violent  quarrel  broke  out  between  them  ; 
and  that  one  of  them  struck  him  a  severe 
blow  on  the  back  of  the  head  with  a  club, 
which  felled  him  to  the  ground.  Some 
suspicions  arose  at  that  time  that  he  had 
been  murdered  ;  which  were  increased  by 
the  finding  of  his  hat  in  the  same  field  a 
few  months  afterwards.  These  suspicions 
in  process  of  time  subsided  ;  but  in  1819, 
one  of  the  neighbours  having  repeatedly 
dreamed  of  the  murder,  with  great  minute- 
ness of  circumstance,  both  in  regard  to  the 
death  and  the  concealment  of  the  remains, 
the  prisoners  were  vehemently  accused,  and 
generally  believed  guilty  of  the  murder. 


Upon  strict  search,  the  pocket  knife  of 
Colvin,  and  a  button  of  his  clothes,  Avere 
found  in  an  old  open  cellar  in  the  same 
field  ;  and  in  a  hollow  stump,  not  many  rods 
from  it,  were  discovered  two  nails  and  a 
number  of  bones  believed  to  be  those  of  a 
man.  Upon  this  evidence,  together  with 
their  deliberate  confession  of  the  fact  of  the 
murder  and  concealment  of  the  body  in 
those  places,  they  were  convicted  and  sen- 
tenced to  die.  On  the  same  day  they  ap- 
plied to  the  legislature  for  a  commutation 
of  the  sentence  of  death,  to  that  of  perpetual 
imprisonment  ;  which,  as  to  one  of  them 
only,  was  granted.  The  confession  being 
now  withdrawn  and  contradicted,  and  a 
reward  offered  for  the  discovery  of  the 
missing  man,  he  was  found  in  New  Jersey, 
and  returned  home  in  time  to  prevent  the 
execution.  He  had  fled  for  fear  that  they 
would  kill  him.  The  bones  were  those  of 
some  animal.  They  had  been  advised  by 
some  misjudging  friends  that,  as  they 
would  certainly  be  convicted  upon  the  cir- 
cumstances proved,  their  only  chance  for 
life  was  by  commutation  of  punishm 
and  that  this  depended  on  their  making  ti 
penitential  confession,  and  thereupon  ob- 
taining a  recommendation  to  merry. 
Greenl.  Ev.  §  214,  n.  (2),  7th  Ed. 
(£)  3  Benth.  Jud.  Ev.  124. 
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exposure  might  be  terrible.  Under  circumstances  like  these,  the 
accused  is  induced  by  threats  or  bribes  to  suppress  the  defence,  and 
own  himself  the  author  of  the  crime  imputed  to  him. 

§  565.  But  false  self-criminative  statements  also  arise  from  objects 
wholly  collateral,  relating  either  to  the  party  himself  or  to  others. 
1.  With  respect  to  the  first  of  these.  1.  A  false  confession  of  an 
ofi'ence  may  be  made  with  the  view  of  stifling  inquiry  into  other 
matters ;  as,  for  instance,  some  more  serious  offence  of  which  the 
confessionalist  is  as  yet  unsuspected  («)• 

§  566.  2.  The  most  fantastic  shape  of  this  anomaly  springs  from 
the  state  of  mental  unsoundness  which  is  known  by  the  name  of 
ttedium  vitfe  (a*)-  Several  instances  are  to  be  found  where  persons 
tired  of  life  have  falsely  accused  themselves  of  capital  crimes,  which 
were  either  purely  fictitious,  or  were  committed  by  others  (?/).  In 
such  cases  the  maxim  of  the  continental  lawyers,  "  Nemo  auditur 
perire  volens  "  (z),  may  be  applied  with  advantage. 

§  567.  3.  "In  the  relation  between  the  sexes,"  says  Bentham, 
when  treating  of  the  subject  of  false  confessions  (a),  "may  be 
found  the  source  of  the  most  natural  exemplifications  of  this,  as  of 
so  many  other  eccentric  flights.  The  female  unmarried, — punish- 
ment as  for  seduction  hazarded,  the  imputation  invited  and  submitted 
to,  for  the  purpose  of  keeping  off  rivals,  and  reconciling  parents  to 
the  alliance.  The  female  married, — the  like  imputation,  even  though 
unmerited,  invited  with  a  view  to  marriage,  through  divorce."  And 
so  sensible  was  the  canon  law  of  this  country  of  the  danger  of  false 
confessions  from  this  source,  that  it  would  not  allow  adultery  to  be 
proved  (at  least  for  the  purpose  of  divorce  a  vinculo  matrimonii)  by 
the  unsupported  confession,  judicial  or  extra-judicial,  of  the  wife  (I). 
The  words  of  Canon  105  of  the  Church  of  England  Canons  of  1603 
are  these  : — 

"  Forasmuch  as  matrimonial  causes  have  been  always  reckoned 
and  reputed  among  the  weightiest  and  therefore  require  the  greater 

(«)  3  Benth.  Jud.  Ev.  124.  part  with  it  in  that  way."  Continnation 

(x)  See  Bacon's  Essay  on  Death  ;  Dig.  of  Lord  Clarendon's  Life.  352,  353. 

lib.  29,  tit.  5,  1.  1.  $  23  ;  Matth.  de  Crini.  (z)  Bonnier,  Traite  des  Preuves,  §§  256 

ad  lib.  48  Dig.  tit.  16,  cap.  1,  u.  2.  and  257  ;  D'Agnesseau  (CEnvres),  torn.  4, 

(y)  A  Frenchman  named  Hubert  was  p.  186 ;  5  Causes  Celebres,  454,  Ed. 

convicted  and  executed,  on  a  most  circum-  Richer  ;  Matth.  in  foe.  cit. 

stantial  confession  of  his  having  occasioned  (a)  3  Beuth.  Jud.  Ev.  116,  117. 

the  great  fire  of  London  in  1666;    "al-          (ti)  See  the  judgment  of  Sir  William  Scott 

though,"  adds  the  historian,  "neither  the  in  1820  in  Mortimer  v.  Mortimer,  2  Hagg. 

judges  nor  any   present  at   the  trial  did  C.  R.    316  :  Gibs.  Cod.  Jnr.   Eccl.  Angl. 

believe  him  guilty,  but  that  he  was  a  poor  tit.  22,  cap.  17,  and  Ought.  Ordo  Jud.  tit. 

distracted  wretch  weary  of  life,  and  chose  to  213. 
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caution,  when  they  come  to  be  handled  and  debated  in  judgment, 
especially  in  causes  wherein  matrimony,  having  been  in  the  church 
duly  solemnized,  is  required,  upon  any  suggestion  or  pretext  what- 
soever, to  be  dissolved  or  annulled:  we  do  straitly  charge  and  enjoin, 
that  in  all  proceedings  to  divorce,  and  nullities  of  matrimony,  good 
circumspection  and  advice  be  used,  and  that  the  truth  may  (as  far 
as  possible),  be  sifted  out  by  the  deposition  of  witnesses,  and  other 
lawful  proofs  and  evictions ;  and  that  credit  be  not  given  to  the  sole 
confession  of  the  parties  themselves,  howsoever  taken  upon  oath, 
either  within  or  without  the  Court." 

But  in  dissolving  marriages  at  any  rate  the  Statutory  Matrimonial 
Court,  which  had  the  ecclesiastical  jurisdiction  in  matrimonial 
causes  transferred  to  it  by  the  Matrimonial  Causes  Act,  1857, 
20  &  21  Yict.  c.  77  (although  s.  22  of  that  Act  binds  it  in  other 
cases  by  the  ecclesiastical  "principles  and  rules"),  will  dissolve  a 
marriage  upon  the  unequivocal  admissions  of  the  wife,  although  not 
supported  by  other  evidence,  if  all  reasonable  ground  for  suspicion  be 
removed  after  looking  at  the  evidence  with  all  distrust  and  vigilance  (c). 
Although,  however,  the  wife's  admissions  are  receivable  in  evidence 
against  herself,  they  are  not  so  receivable  against  the  person  with 
whom  she  alleges  she  committed  adultery ;  and  the  strange  result 
may  follow  that  the  judge  (or  jury  if  the  case  be  tried  with  a  jury) 
may  find  that  the  wife  has  committed  adultery  with  him,  but  that 
he  has  not  committed  adultery  with  her  (d) . 

§  568.  4.  "Vanity,"  observes  the  jurist  above  quoted  (c),  "with- 
out the  aid  of  any  other  motive,  has  been  known  (the  force  of  the 
moral  sanction  being  in  these  cases  divided  against  itself)  to  afford 
an  interest  strong  enough  to  engage  a  man  to  sink  himself  in  the 
good  opinion  of  one  part  of  mankind,  under  the  notion  of  raising 
himself  in  that  of  another.  False  confessions,  from  the  same  motive, 
are  equally  within  the  range  of  possibility,  in  regard  to  all  acts 
regarded  in  opposite  points  of  view  by  persons  of  different  descrip- 
tions. I  insulted  such  or  such  a  man;  I  wrote  such  or  such  a  party 

(c)  JloMnsoii  v.  Robinson,   1  S\v.  &  Tr.  &  D.  29  ;  in  which -case  the  co-respondent 

393  ;  29  L.  J.  P.  JM.  &  A.  179, heard  by  the  also  had  confessed, 
full  court  in  1858  ;   but  in  this  case  no  (d)  See   Robinson    v.    7W ///.<..,<. 

decree  was  made,  the  court  not  being  satis-  followed  in  1886  in  Craivford  v.  Cra 

fied  that  the  extracts  from  the  diaries  of  (see  11  P.  D.  150),   where  Butt,  J.,  Iniiinl 

the  wife,   which  were  relied   on   for   the  that  the  respondent  had  committed  udul- 

petitioner,  amounted   to  a  confession    of  tery   with    the    co-respondent,    but    that 

adultery,  on  the  ground  that  they  might  there  was  no  admissible  evidence  that  t 

have  proceeded  from  mere  hallucination.  co-respondent  had  committed  adult  cry  \v 

See  also  Williams  v.    Williams,  L.  R.  1  P.  the  respondent. 

(e)  3  Benth.  Jud.  Ev.  117,  118. 
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pamphlet,  regarded  by  the  ruling  party  as  a  libel,  by  mine  as  a 
meritorious  exertion  in  the  cause  of  truth  ;  I  wrote  such  or  such  a 
religious  tract,  defending  opinions  regarded  as  heretical  by  the 
Established  Church,  regarded  as  orthodox  by  my  sect."  False 
statements  of  this  kind  are  sometimes  the  offspring  of  a  morbid  love 
of  notoriety  at  any  price.  The  motive  that  induced  the  adventurous 
youth  to  burn  the  temple  of  Ephesus  would  surely  have  been  strong 
enough  to  induce  him  to  declare  himself,  however  innocent,  the 
author  of  the  mischief,  had  it  occurred  accidentally. 

§  569.  5.  Instances  may  be  found  of  false  confessions  made  with 
a  view  to  some  specific  collateral  end  (/) .  The  Amalekite  who  falsely 
accused  himself  of  having  slain  Saul  presents  an  early  and  authentic 
instance  (#).  Soldiers  engaged  on  foreign  service  not  unfrequently 
declare  themselves  guilty  of  having  committed  crimes  at  home,  in 
order  that,  by  being  sent  back  to  take  their  trial,  they  may  escape 
from  military  duty ;  and  false  statements  of  desertion  or  of  fraudu- 
lent enlistment  are  specially  punishable  under  s.  27  of  the  annually 
continued  Army  Act,  44  A:  45  Yict.  c.  58.  Formerly,  when  trans- 
portation was  looked  upon  by  many  of  the  lower  orders  as  a  boon 
rather  than  a  punishment,  offences  were  occasionally  committed  in 
the  hope  of  procuring  the  supposed  benefit ;  and  it  is  not  improbable 
that  false  confessions  of  offences  which  had  been  really  committed 
by  others  were  made  with  the  same  object.  And  whether  from  such 
morbid  love  of  notoriety,  or  mere  weak-mindedness,  or  a  love  of 
mischief,  it  is  almost  invariably  the  case  that  murders  of  a  specially 
horrible  kind — as,  for  instance,  the  Whitechapel  murders  of  pros- 
titutes in  1888  and  1889 — are  followed  by  a  series  of  false  confes- 
sions. It  is  perhaps  to  be  regretted  that  the  authors  of  such 
confessions  are  not  amenable  to  that  criminal  law  the  administrations 
of  which  they  tend  to  hamper. 

§  570.  2.  Hitherto  we  have  been  considering  cases  where  the 
false  confession  is  made  with  the  view  of  benefiting  the  confession- 
alist  himself.  We  now  proceed  to  those  in  which  other  parties 
are  involved.  1.  The  strongest  illustrations  of  this  are  where 
the  person  who  makes  the  false  confession  is  desirous  of  benefiting 
others  ;  as,  for  instance,  to  save  the  life,  fortune,  or  reputation  of, 
or  to  avert  suffering  from,  a  party  whose  interests  are  dearer  to  him 
than  his  own.  A  singular  instance  of  this  is  said  to  have  taken 

(/)  Under  this  head  comes  the  celebrated      others  of  homicide.     Dig.  lib.  48,  tit.  18, 
case  of  the  slave  Priruitivus,  who,  to  escape       1.  1,  §  27. 
from  his  master,  falsely  accused  himself  and          (g)  2  Sam.  i. 
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place  at  Nuremberg,  in  1787,  where  two  women  in  great  distress, 
in  order  to  obtain  for  the  children  of  one  of  them  the  provisions 
secured  to  orphans  by  the  law  of  that  country,  falsely  charged 
themselves  with  a  capital  crime.  They  were  convicted ;  and  one 
was  executed,  but  the  other  died  on  the  scaffold,  through  excitement 
and  grief  at  witnessing  the  death  of  her  friend  (/<).  A  case  is  also 
mentioned  where,  after  a  serious  robbery  had  been  committed,  a 
man  drew  suspicion  of  it  on  himself,  and  when  examined  before  a 
magistrate  dropped  hints  amounting  to  a  constructive  admission  of 
his  guilt,  in  order  that  his  brothers,  who  were  the  real  criminals, 
might  have  time  to  escape ;  and  afterwards,  on  his  trial,  the 
previous  object  having  been  attained,  proved  himself  innocent 
by  a  complete  alibi  (i).  It  is  well  known  that  persons  have 
sometimes  destroyed  themselves  with  the  view  of  benefiting  their 
families.  The  less  exalted  motive  of  getting  money  has  sometimes 
had  the  same  effect  (k) . 

§  571.  2.  The  desire  of  injuring  others  has  occasionally  led  to 
the  like  consequence.  Persons  reckless  of  their  own  fate  have 
sought  to  work  the  ruin  of  their  enemies  by  making  false  con- 
fessions of  crimes  and  describing  them  as  participators.  We  shall 
feel  little  surprise  at  this  when  we  recollect  how  often  persons  have 
inflicted  grievous  wounds  on  themselves,  and  even  in  some  instances, 
it  is  said,  committed  suicide,  in  order  to  bring  down  suspicion  of 
intended  or  actual  murder  on  detested  individuals  (I). 

§  572.  The  anomaly  of  false  confession  is  not  confined  to  cases 
where  there  might  have  been  a  criminal,  or  corpus  delicti.  Instances 
are  to  be  found  in  the  judicial  histories  of  most  countries  where 
persons,  with  the  certainty  of  incurring  capital  punishment,  have 
acknowledged  crimes  now  generally  recognised  as  impossible.  We 
allude  chiefly  to  the  prosecutions  for  witchcraft  and  visible  com- 
munion with  evil  spirits,  which  in  former  ages,  and  especially  in 
the  seventeenth  century,  disgraced  the  tribunals  of  these  realms. 
Some  of  them  present  the  extraordinary  spectacle  of  individuals, 

(h)  Case  of  Maria  Schoning  and  Anna  cases   involving  capital  punishment,  is  a 

Harlin,  Causes Celebres Etrangeres,  vol.  1,  well-known  fact.     "The  inducement,"  ob- 

p.  200,  Paris,  1827.  serves  Mr.  Meadows,  "isnotalwaysmoney. 

(i)  1  Chit.  Grim.  Law,  85.  Juniors  in  families  have  been  known  t<> 

(&)  After  the  publication  of  the  third  personate  their  criminal  seniors,  and  rvcn 

edition  of  his  work,  the  author  received  a  domestic  slaves  or  serfs  their  guilty  m;i>trr< 

letter   on   this  subject   from   Mr.    T.    T.  to  whom  they  were  attached."    The  custom 

Meadows,  British  Consul  at  Newchwang,  supplies  the  chief  incident  iu  Mr.  J:iiin'S 

Northern  China,  to  the  effect  that  in  China  Payn's  novel  "  By  Proxy." 

the  personation  of  criminals,  and  that  in  (1)  See  bk.  2,  pt.  2,  §  206. 
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not  only  freely  (so  far  as  the  absence  of  physical  torture  constitutes 
freedom)  confessing  themselves  guilty  of  these  imaginary  offences, 
with  the  minutest  details  of  time  and  place,  but  even  charging 
themselves  with  having,  through  the  demoniacal  aid  thus  avowed, 
committed  repeated  murders  and  other  heinous  crimes  (in).  The 
cases  in  Scotland  are  even  more  monstrous  than  those  in 
England  (n) ;  but  there  is  strong  reason  to  believe  that  in  most 
of  them  the  confession  wa?  obtained  by  torture  (<>);  and  the 
following  sensible  solution  of  the  psychological  phenomenon  which 
they  all  present,  is  given  by  an  eminent  writer  on  the  criminal 
law  of  the  former  country  (_/;):  ''All  these  circumstances  duly 
considered, — the  present  misery,  the  long  confinement,  the  small 
hope  of  acquittal,  the  risk  of  a  new  charge  and  prosecution,  and 
the  certain  loss  of  all  comfort  and  condition  in  society, — there  is 
not  so  much  reason  to  wonder  at  the  numerous  convictions  of 
witchcraft  on  the  confessions  of  party.  Add  to  these  motives, 
though  of  themselves  sufficient,  the  influence  of  another,  as 
powerful  perhaps  as  any  of  them, — the  unsound  and  crazy  state 
of  imagination  in  many  of  those  unhappy  victims  themselves.  In 
those  times,  when  every  person,  even  the  most  intelligent,  was 
thoroughly  persuaded  of  the  truth  of  witchcraft,  and  of  the 
possibility  of  acquiring  supernatural  powers,  it  is  nowise  unlikely 
that  individuals  would  sometimes  be  found,  who,  either  seeking 
to  indulge  malice,  or  stimulated  by  curiosity  and  an  irregular 
imagination,  did  actually  court  and  solicit  a  communication  with 
evil  spirits,  by  the  means  which  in  those  days  were  reputed  to  be 
effectual  for  such  a  purpose.  And  it  is  possible  that  among  these 
there  might  be  some  who,  in  the  course  of  a  long  and  constant 
employment  in  such  a  wild  pursuit,  came  at  last  to  be  far  enough 
disordered  to  mistake  their  own  dreams  and  ravings  or  hysteric 

(TO)  Seethe  cases  of  Mary  Sniith,  2  How.  1785  ;  and  in  Pitcairn's  "  Criminal  Trials 
St.  Tr.  1049  ;  and  of  the  Three  Devon  in  Scotland,"  Edinb.  1833,  tit.  "  Witch- 
IFitcltai,  8  How.  SL  Tr.  1017  ;  theuoteto  craft,"  in  the  General  Index.  See  in  par- 
thecaseof  tlieEury  St.  Edmund's  H'iteJus,  ticular  the  case  of  Isobel  Elliot,  Sept.  13, 
6  How.  St.  Tr.  647  ;  and  the  case  of  the  1678,  who,  with  nine  others,  judicially  con- 
11' itches,  4  How.  St.  Tr.  817,  the  fesscd  to  hare  been  baptised  by  the  devil,  and 
latter  especially.  The  confessions  of  Anne  to  have  liad  carnal  copulation  irith  him. 
Cate,  4  How.  St.  Tr.  856,  of  Rebecca  They  were  all  convicted  and  burnt.  (Arnot, 
"\V-.--t.  /'/.  840,  of  Rose  Hallybread,  Id.  360,361.)  A  similar  confession  was  made 
S52,  of  Joyce  Boanes,  Id.  853,  and  of  by  Issobell  Gowdie,  13  April,  1662  ;  Pit- 
Rebecca  Jones,  Id.  854,  are  among  the  cairu,  vol.  4,  p.  602.  See  also  the  case 
most  remarkable  ;  the  first  two  of  which  of  Bessie  Dunlop,  Id.  vol.  2,  p.  49. 
are  set  out  iu  the  Appeudix  to  this  work,  (o)  For  a  full  description  of  the  instru- 
2*o.  II.  ments  of  torture  used  for  this  purpose,  see 

(n)  A  lar«;e  number  of  these  are  collected  Pitt-aim,  vol.  ~1,  pp.  50,  375,  376. 
in  Arnot's  Collection  of  Celebrated  Criminal  (p)  Hume's  Crim.  Law  of  Scotland,  vol. 

I  Trials  in  Scotland,  pp.  347  ct  scq.,  Edinb.  1,  p.  591. 
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affections  for  the  actual  interviews  and  impressions  of  Satan." 
The  following  case  is  reported  as  having  occurred  in  India  in 
1880.  Three  prisoners  were  made  to  confess  before  the  police 
to  having,  by  means  of  sorcery,  held  forcible  connection  with 
the  wife  of  the  prosecutor,  then  in  the  tenth  month  of  her 
pregnancy,  beat  or  otherwise  ill-treated  her,  and  afterwards  taken 
the  child  out  of  her  womb,  and  introduced  into  it,  in  lieu  thereof, 
the  skin  of  a  calf  and  an  earthen  pot,  in  consequence  of  which  she 
died.  These  confessions  were  corroborated  by  the  discovery  in  the 
womb  of  the  deceased  of  an  earthen  pot  and  a  piece  of  calf's  skin ; 
but  the  prisoners  were  acquitted,  principally  on  the  ground  that  the 
earthen  pot  was  of  a  size  that  rendered  it  impossible  to  credit  its 
introduction  during  life  (q) . 

§  573.  The  above  causes  affect,  more  or  less,  every  species  of 
confessorial  evidence.  But  extra-judicial,  confessorial  statements, 
especially  when  not  plenary,  are  subject  to  additional  informative 
hypotheses,  which  are  sometimes  overlooked  in  practice.  These 
are  mendacity  in  the  report,  misinterpretation  of  the  language  used, 
and  incompleteness  of  the  statement  (r).  1.  "Mendacity."  The 
supposed  confessorial  statement  may  be  either  wholly  or  in  part 
a  fabrication  of  the  deposing  witnesses.  And  here  it  should  not 
be  forgotten  that,  of  all  sorts  of  evidence,  that  which  we  are  now 
considering  is  the  most  easy  to  fabricate,  and  however  false,  the 
most  difficult  to  confront  and  expose  by  any  sort  of  counter 
evidence,  direct  or  circumstantial  (s).  2.  "  Misinterpretation." 
No  act  or  word  of  man,  however  innocent  or  even  laudable,  is 
exempt  from  this.  -LV/.,  a  paper  in  the  handwriting  of  the 
accused  is  found  in  his  possession,  in  which  he  is  spoken  of  as 
guilty  of  the  offence  imputed  to  him.  This  is  consistent  with  his 
guilt ;  but  on  the  other  hand,  that  paper  may  be  a  libel  on  him, 
which  the  accused  has  kept  with  a  view  of  refuting  the  libel,  or 
of  bringing  the  libeller  to  justice  (0-  Again,  entirely  fallacious 
conclusions  may  be  drawn  from  language  uttered  in  jest,  or  by 
way  of  bravado  («)  ;  as  where  a  man  wrote  to  his  friend,  who 


(r/)  Kutti  v.  Chatapan  and  others,  Ar- 
buthnot,  Reports  of  the  Foujdaree  Udalut 
of  Madras,  20. 

(r}  3  Benth.  Jiul.  Ev.  113. 

(s)  Foster's  Cr.  Law,  243;  4  Blackst. 
Comm.  357  :  1  Greenl.  Evid.  §  214,  7th 
Ed. 

(t)  3  Benth.  Jud.  Ev.  114. 

(it)  The  unfortunate  result  of  the  case 
of  Richard  Coleman  at  the  Kingston  Spring 


Assizes  of  1749  was  partly,  if  not  cliirlly, 
owing  to  this  cause.  A  woman  had  i 
brutally  assaulted  by  three  men,  and  <linl 
from  the  injuries  she  received.  It  appeared 
that  at  the  time  of  the  commission  of  tin- 
outrage  one  of  the  offenders  called  another 
of  them  by  the  name  of  Coleman,  from 
•which  circumstance  suspicion  attached  t<> 
the  prisoner.  Coleman,  who  was  in  a  public 
house  intoxicated,  was  asked  by  a  \ •• 
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was  summoned  as  a  juror  on  a  trial  which  excited  much  public 
attention,  conjuring  him  to  convict  the  defendant,  guilty  or 
innocent  (.r).  But  equally  unfounded  inferences  are  sometimes 
drawn  from  words  supposed  to  be  confessorial,  but  which  were 
used  with  reference  to  an  act  not  identical  with  the  subject  of 
accusation  or  suspicion  ;  as  where  a  man  who  has  robbed  or  beaten 
another,  hearing  that  he  has  since  died,  utters  an  exclamation  of 
regret  for  having  ill-treated  him.  In  the  case  of  a  female  accused 
of  adultery,  part  of  the  proof  was  a  self-disserving  statement  in 
these  words,  "  I  am  very  unhappy;  for  God's  sake,  hide  my  faults ; 
those  who  know  not  what  I  suffered,  will  blame  my  conduct  very 
much."  "Am  I,"  said  Lord  Stowell,  commenting  on  this,  "placed 
in  such  a  situation  by  this  evidence  as  to  say  that  it  must 
necessarily  refer  to  adultery  ?  She  has  been  detected  in  imprudent 
visits, — it  might  allude  to  them  "  (y).  But  of  all  the  causes  which 
lead  to  the  misinterpretation  of  the  language  used  by  suspected  per- 
sons, the  greatest  are  the  haste  and  eagerness  of  witnesses,  and  the 
love  of  the  marvellous,  so  natural  to  the  human  mind,  by  which 
people  are  frequently  prompted  to  mistake  expressions,  as  well  as 
to  imagine  or  exaggerate  facts,  especially  where  the  crime  is  either 
very  atrocious  or  very  peculiar  (z).  3.  The  remaining  cause  of  error 
in  confessorial  evidence  of  this  nature  is  "  incompleteness  ;  "  i.e., 
where  words,  though  not  misunderstood  in  themselves,  convey  a 
false  impression  for  want  of  some  explanation  which  the  speaker 
either  neglected  to  give,  or  was  prevented  by  interruption  from 
giving,  or  which  has  been  lost  in  consequence  of  the  deafness  or 
inattention  of  the  hearers.  "  111  hearing  makes  ill  rehearsing," 
said  our  ancestors.  Expressions  may  have  been  forgotten  or 
unheeded  in  consequence  of  witnesses  not  being  aware  of  their 

there,  with  the  view  of  ensnaring  him,  if  he  remarkable  instance  of  this  is  presented  in 

was  not  one  of  the  parties  concerned  in  that  the  case  of  £.  v.  Simons,  6  C.  &  P.  540. 

affair ;  to  which  he  answered,  according  to  The   prisoner  was   indicted  for  the  tlien 

one  account,  "Yes,  I  was;  and  what  then .' "  capital  offence  of  having  set  fire  to  a  barn  : 

or  according  to  another  account,  "  If  I  was,  and  a  witness  was  called  to  prove  that,  as 

what  then  ?''     On  this  and  some  other  cir-  the  prisoner  was  leaving  the  magistrate's 

cumstances  lie  was  convicted  and  executed,  room  after  his  committal,  he    was  over- 

but  the  real  criminals    were   afterwards  heard  to  say  to  his  wife,  "  Keep  yourself 

discovered.     Two  of  them  were  executed,  to  yourself,  and  don't  marry  again."    To 

confessing  their  guilt,    the  third  having  confirm  this,  another  witness  was  called, 

been   admitted  to   give  evidence   for  the  who   had   also   overheard  the  words,  and 

Crown.      AVills,  Circ.  Evid.  67  k  71,  3rd  stated  them  to  be,    '"Keep  yourself    to 

Ed.  yourself,  and  keep  your  own  counsel ; "  on 

(a;)  3  Benth.  Jud.  Ev.  115.  which  Alderson,  B.,  remarked,    "One  ot 

(y)    Williams  v.    Williams,    1   Hagg.  these  expressions  is  widely  different  from 

C.  R.  304.  the  other.     It   shows  how  little  reliance 

(2)  See  supra,  ch.  1,   §  295  ;  and  note  ought  to  be  placed  on  such   evidence." 

to  Enrlc  v.  Picken,  5  C.  &  P.    542.     A  The  prisoner  was  acquitted. 
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importance;  <>.//.,  a  man  suspected  of  larceny  acknowledges  that 
he  took  the  goods  against  the  will  of  the  owner,  adding  that  he  did 
so  because  he  thought  they  were  his  own.  Many  a  bystander, 
ignorant  that  this  latter  circumstance  constitutes  a  legal  defence, 
would  remember  only  the  first  part  of  the  statement. 

§  574.  Before  dismissing  the  subject  of  self-disserving  evidence 
in  criminal  cases,  it  remains  to  advert  to  the  force  and  effect  of 
"non-responsion,"  or  silence  under  accusation,  "evasive  respon- 
sion,"  and  "false  responsion."  First,  then,  with  respect  to  "  non- 
responsion."  When  a  man  is  interrogated  as  to  his  having 
committed  a  crime,  or  when  a  statement  that  he  has  committed  a 
crime  is  made  in  his  presence,  and  he  makes  neither  reply  nor 
remark,  the  inference  naturally  arises  that  the  imputation  is  well 
founded,  or  he  would  have  repelled  it.  We  have  already  alluded  to 
the  fallacy  of  the  assumption  that  silence  is  in  all  respects  tanta- 
mount to  confession  (a) ;  and  however  strongly  such  a  circumstance 
may  tell  against  suspected  persons  in  general,  there  are  many 
considerations  against  investing  it  with  conclusive  force.  1.  The 
party,  owing  to  deafness  or  other  cause,  may  not  have  heard  the 
question  or  observation,  or  even  if  he  has,  may  not  have  understood 
it  as  conveying  an  imputation  upon  him.  2.  Supposing  the  accused 
to  have  heard  the  question  or  observation,  and  understood  it  as 
conveying  an  imputation  upon  him,  his  momentary  silence  may  be 
caused  by  impediment  of  utterance,  or  a  feeling  of  surprise  at  the 
imputation  (b).  3.  When  this  kind  of  evidence  is  in  an  extra- 
judicial  form,  the  transaction  comes  to  the  tribunal  through  the 
testimony  of  witnesses,  who  may  either  have  misunderstood,  or  who 
wilfully  misreport  it.  4.  Assuming  the  matter  correctly  reported, 
the  following  observations  of  Bentham  are  certainly  very  pertinent 
and  forcible.  "  The  strength  of  it  "  (i.e.,  the  inference  of  guilt 
from  evidence  like  that  we  are  now  considering)  "  depends  principally 
upon  two  circumstances  :  the  strength  of  the  appearances  (under- 
stand, the  strength  they  may  naturally  be  supposed  to  possess,  in 
the  point  of  view  in  which  they  present  themselves  to  the  party 
interrogated), — the  strength  of  the  appearances,  and  the  quality  of 
the  interrogator.  Suppose  him  a  person  of  ripe  years,  armed  by 
the  law  with  the  authority  of  justice,  authorised  (as  in  offences  of  a 
certain  magnitude  persons  in  general  commonly  are,  under  every 
system  of  law)  to  take  immediate  measures  for  rendering  the 
supposed  delinquent  forthcoming  for  the  purposes  of  justice,— 
authorised  to  take  such  measures,  and  to  appearance  having  it  in 

(a)  Supm,  §  1,  §  521.  (b)  Burrill,  Circ.  Evid.  483  &  57".. 
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contemplation  so  to  do :  in  such  case,  silence  instead  of  answer  to  a 
question  put  to  the  party  by  such  a  person  may  afford  an  inference 
little  (if  at  all)  weaker  than  that  which  would  be  afforded  by  the  like 
deportment  in  case  of  judicial  interrogation  before  a  magistrate. 
Suppose  (on  the  other  hand)  a  question  put  in  relation  to  the 
subject,  at  a  time  distant  from  that  in  which  the  cause  of  suspicion 
has  first  manifested  itself, — put  at  a  time  when  no  fresh  incident 
leads  to  it ;  put,  therefore,  without  reflection,  or  in  sport  by 
a  child,  from  whom  no  such  interposition  can  be  apprehended, 
and  to  whose  opinion  no  attention  can  be  looked  upon  as  due, — 
in  a  case  like  this,  the  strength  of  the  inference  may  vanish 
altogether  "  (c). 

§  575.  Connected  with  the  subject  of  non-responsion  is  that  of 
incomplete  or  "evasive  responsion;"  i.e.,  where  a  man  is  inter- 
rogated as  to  his  having  committed  a  crime,  or  when  a  statement  that 
he  has  committed  a  crime  is  made  in  his  presence,  and  he  either 
evades  the  question,  or  while  denying  his  guilt  (d),  refuses  to  show  his 
innocence,  or  to  answer  or  explain  any  circumstances  which  are 
brought  forward  against  him  as  criminative  or  suspicious.  The  infer- 
ence of  guilt  from  such  conduct  is  weakened  by  the  following  additional 
considerations  :  1.  A  man  ever  so  innocent  cannot  always  explain 
all  the  circumstances  which  press  against  him.  Thus,  on  a  charge 
of  murder,  the  accused  declared  himself  unable  to  explain  how  his 
night-dress  became  stained  with  blood ;  the  truth  being  that, 
unknown  to  him,  his  bed-fellow  had  had  a  bleeding  wound!  (?).  So 
a  man  charged  with  larceny  could  not  explain  how  the  stolen 
property  found  its  way  into  his  house  or  trunk,  it  having  been, 
unknown  to  him,  deposited  there  by  others  (/).  2.  In  many  cases 
an  accused  or  suspected  person  can  only  explain  particular  circum- 
stances by  criminating  other  individuals  whom  he  is  unwilling  to 
expose,  or  disclosing  matters  which,  though  unconnected  with  the 
charge,  he  is  anxious  to  conceal.  Sometimes,  too,  though  blameless 
in  the  actual  instance,  he  could  only  prove  himself  so  by  showing 
that  he  was  guilty  of  some  other  offence.  3.  Where  a  prosecution 
is  altogether  groundless, — the  result  of  conspiracy,  or  likely  to  be 
supported  by  perjured  testimony, — it  is  often  good  policy  on  the 

(c)  3  Benth.  Jud.  Ev.  92.  dissent  where  a  dissent  might  reasonably 

(d)  Where   a  prisoner  merely  denied  a  be  expected,  the  statement  is  inadmissible, 
statement   of  his   guilt,  it   was   ruled   by  Keg.  v.  Smith,  18  Cox,  C.  C.  470 ;  61  J.  P. 
Hawkins,    J.,  refusing     to   admit    either  120. 

statement   or   denial,  that  unless  there  is  (e)  See  a  case  of  this  kind  in  Chambers 

either   an   assent   by  the  prisoner   to  the       Edinburgh  Journal,  for  March  11,  1S37. 
truth  of  a   statement  against  him,  or  no  (/)  See  bk.  2,  pt.  2,  §  206. 
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part  of  its  intended  victim  not  to  disclose  his  defence  until   it   is 
judicially  demanded  of  him  on  his  trial. 

§  576.  "False  responsion,"  however,  is  a  criminative  fact  very 
much  stronger  than  either  of  the  former.  Bentham  justly  observes 
that,  in  justification  of  simple  silence,  the  defence  founded  on  incom- 
petency  on  the  part  of  the  interrogator  may  be  pertinent,  and  even 
convincing,  but  that  to  false  responsion  the  application  of  it  could 
scarcely  extend.  To  the  claim  which  the  question  had  to  notice, 
the  accused  or  suspected  person  has  himself  borne  sufficient  testi- 
mony ;  so  far  from  grudging  the  trouble  of  a  true  answer,  he  bestowed 
upon  it  the  greater  trouble  of  a  lie  (</).  The  infirmative  hypotheses 
here  seem  to  be, — 1.  The  possibility  of  extra-judicial  conversations 
having  been  misunderstood  or  misreported.  2.  As  innocent  persons, 
under  the  influence  of  fear,  occasionally  resort  to  false  evidence  in 
their  defence,  false  statements  may  arise  from  the  same  cause.  The 
maxim  "  Omnia  praesumuntur  contra  spoliatorem,"  to  which  that 
subject  belongs,  has  been  examined  in  a  former  chapter  (//). 

§  577.  While  the  vulgar  notion,  derived  probably  from  mediaeval 
times, — when  it  was  sanctioned  by  the  then  all-powerful  authority 
of  the  civilians  and  canonists  (i), — that  confessions  of  guilt  are 
necessarily  true,  is  at  variance  with  common- sense,  experience,  law, 
and  practice,  still,  it  must  never  be  forgotten  that,  in  general,  such 
confessions  constitute  proof  of  a  very  satisfactory  and  when  in  a 
judicial  or  plenary  shape,  of  the  most  satisfactory,  character.  Keason 
and  the  universal  voice  of  mankind  alike  attest  this,  and  the  legiti- 
mate use  of  the  unhappy  cases  above  recorded,  and  others  of  a 
similar  stamp,  is  to  put  tribunals  on  their  guard  against  attaching 
undue  weight  to  this  sort  of  evidence.  The  employing  them  as 
bugbears  to  terrify,  or  the  converting  them  into  excuses  for  indiscrimi- 
nate scepticism  or  incredulity,  is  a  perversion,  if  not  a  prostitution, 
of  the  human  understanding. 

(gr)  3  Benth.  Jud.  Ev.  94.  (i)  See  suprk,  §  554. 

(h)  SuprdL,  ch.  2,  §  2,  sub-sect.  8. 
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§  578.  UNDER  the  head  of  rejection  on  grounds  of  public 
policy  might  in  strictness  be  classed  all  evidence  which  may  be 
rejected  by  virtue  of  any  exclusionary  rule,  seeing  that  it  is  to 
public  policy  all  such  rules  owe  their  existence.  But  the  expression, 
'•evidence  rejected  on  grounds  of  public  policy,"  is  here  used  in  a 
limited  sense ;  as  signifying  that  principle  by  which  evidence, 
receivable  so  far  as  relevancy  to  the  matters  in  dispute  is  con- 
sidered, is  rejected  on  the  ground  that,  from  its  reception,  some 
collateral  evil  would  ensue  to  third  parties  or  to  society.  One 
species  of  this  has  been  already  treated  of  under  the  head  of  wit- 
nesses, who,  as  has  been  shown,  are  privileged  from  answering 
questions  having  a  tendency  to  criminate,  or  to  expose  them  to  penalty 
or  forfeiture,  or  even,  in  some  cases,  merely  to  degrade  them  (a). 
But  taking  a  general  view  of  the  subject,  the  matters  thus  excluded 
on  grounds  of  public  policy  may  be  divided  into  political,  judicial, 
professional,  and  social.  Under  the  first  come  all  secrets  of  state, 
such  as  state  papers,  and  all  communications  between  government 
and  its  officers, — the  privilege  in  such  cases  not  being  that  of  the 
person  who  is  in  possession  of  the  secret,  but  that  of  the  public,  as 
a  trustee  for  whom  the  secret  has  been  entrusted  to  him  (b).  This 


(«)  Bk.  -2,  pt.  i,  cb.  i. 

(b)  See  Daick  iiis  v.  Lord  Eokeby,  L.  Rep., 
8  Q.  B.  255  ;  and  note  that  the  Official 
Secrets  Act,  1889,  52  &  53  Yict.  c.  52, 


by  sect.  2,  punishes  as  a  misdemeanour  the 
breach  of  official  trust,  by  improper  dis- 
closure of  any  document  or  information 
officially  obtained. 
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rule  was  well  exemplified  in  1895,  in  Chatterton  v.  Secretan/  of 
State  for  India  (<•),  in  which  the  Court  of  Appeal  affirmed  an  order 
of  the  High  Court  dismissing  as  vexatious,  in  affirmance  of  a 
Master's  order,  the  plaintiff's  action  for  libel  by  statements  to  the 
Parliamentary  Under- Secretary  of  State  for  India  by  the  defendant 
to  enable  the  Under- Secretary  to  answer  a  question  in  the  House 
of  Commons  as  to  the  treatment  of  the  plaintiff,  an  officer  in  the 
Indian  Staff  Corps,  by  the  Indian  military  authorities  and  govern- 
ment. Another  illustration  of  the  same  privilege  is  to  be  found  in 
the  rule  that  the  channels  through  which  information  reaches  the 
ears  of  government  must  not  be  disclosed  (<7), — a  rule  which  was 
applied,  in  Marks  v.  Beiifus  (e),  to  the  case  of  a  public  prosecution 
instituted  by  the  director  of  public  prosecutions,  in  which  it  was 
held  by  the  Court  of  Appeal  that  that  official,  who  had  been  called 
as  a  witness,  could  not  be  compelled  to  disclose  the  names  of  the 
persons  from  whom  he  had  received  information,  or  the  nature  of 
the  information  received,  Lord  Esher,  M.  E.,  taking  occasion  to 
observe  that  even  if  he  had  been  willing  to  make  the  disclosure 
sought,  the  judge  at  the  trial  ought  not  to  have  allowed  him  to  do  so. 

§  579.  2°.  Judicial.  The  principal  instance  of  this  is  in  the  case 
of  jurymen.  First,  grand  jurors  cannot,  at  least  in  general,  be  ques- 
tioned as  to  what  took  place  among,  or  before  them,  while  acting  as 
such  (/).  In  an  early  case  on  this  subject  (</)  we  are  informed,  that 
"  the  judge  would  not  suffer  a  grand  juryman  to  be  produced  as  a 
witness,  to  swear  what  was  given  in  evidence  to  them,  because  he  is 
sworn  not  to  reveal  the  secrets  of  his  companions."  "  See,"  adds  the 
reporter,  "  if  a  witness  is  questioned  for  a  false  oath  to  the  grand 
jury,  how  it  shall  be  proved  if  some  of  the  jury  be  not  sworn  in  such 
a  case."  He  refers  to  a  case  of  Hitch  v.  Mallet,  where  the  point  was 
raised,  and  adds  a  quaere  what  became  of  it.  Considering  that  the 
grand  jury  are  the  inquest  of  the  county,  whose  duty  is  not  merely  to 
examine  the  bills  of  indictment  sent  before  them,  but  to  inquire  into 
their  state,  and  present  to  the  justices  of  assize  anything  they  may 
find  amiss  in  them,  there  appears  reason  for  throwing  the  protection 
of  secrecy  over  their  deliberations.  But  perjury,  or  indeed  any  other 
offence  committed  in  their  presence,  and  afterwards  made  the  subject 
of  an  indictment  or  information,  is  a  very  different  matter.  Suppose 

(c)  Chatterton  v.  Secretary  of  State  for      the  case  where  disclosure  is  necess:u 
India,  [1895]  2  Q.  B.  189— C.  A.  desirable  in  order  to  show  the  pris. 

(d)  See    Attorney-General    v.     Bryant,       innocence.    Id. 

15  M.  &  W.  169.  (/)  Tayl.  Ev.  §  863. 

(c)  Marks  v.   Beyfu,s,  25  Q.  B.  I).  494,  (ij)  Clayt.  84,  pi.  140. 

C.  A.    There  is  said  to  be  an  exception  for 
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a  witness  were  to  murder  or  assault  another  witness  in  the  presence 
of  the  grand  jury,  would  not  the  evidence  of  its  members  be  receiv- 
able against  him  ?  Or  suppose,  on  a  dispute  arising  out  of  the 
business  before  them,  one  of  the  grand  jury  were  to  murder  or 
assault  another,  is  he  to  go  unpunished  ?  The  grand  juror's  oath  is 
to  keep  secret  "the  King's  counsel,  his  fellows',  and  his  own  "  (/i) : 
it  is  obvious  that  the  cases  just  put  do  not  come  under  either  of 
the  latter  heads  ;  and  by  instituting  the  prosecution  the  crown 
has  waived  the  privilege  of  secrecy  so  far  as  its  rights  are 
concerned  (i). 

§  580.  Secondly,  the  evidence  of  petty  jurors  is  not  receivable  to 
prove  their  own  misbehaviour,  or  that  a  verdict  which  they  have 
delivered  was  given  through  mistake  (A-).  In  order  to  guard  against 
misconceptions  as  to  the  findings  of  juries,  it  is  the  established 
practice  of  the  courts  not  to  receive  a  verdict  unless  all  the  jurors 
by  whom  it  is  given  are  present  and  within  hearing ;  and  after  it  is 
recorded,  the  officer  rehearses  it  to  them  as  recorded,  and  asks 
them  if  that  is  the  verdict  of  them  all.  The  allowing  a  juryman  to 
prove  the  real  or  pretended  misbehaviour  or  mistake  of  himself  or 
his  companions  would  open  a  wide  door  to  fraud  and  malpractice 
in  cases  where  it  is  sought  to  impeach  verdicts. 

§  581.  3.°  Professional.  1.  At  the  head  of  these  stand  com- 
munications made  by  a  party  to  his  legal  advisers, — i.e.,  counsel, 
attorney,  &c.  (/) ;  and  this  includes  all  media  of  communication 
between  them;  such  as  clerks  (/»)>  interpreters  (n),  or  agents  (o). 
But  the  privilege  does  not  extend  to  matters  of  fact  which  the 
attorney  knows  by  any  other  means  than  confidential  communica- 
tion with  his  client,  though  if  he  had  not  been  ernpkn-ed  as 
attorney  he  probably  would  not  have  known  them  (p).  And  the 

(/O  S  How.  St.  Tr.  759,  772.  n.     It  was  Taylor  v.  Poster,  2  C.  k  P.  195  ;  31  R.  R. 

formerly  considered  treason  or  felony  in  659  ;  Du  Barre  v.  Livctte,   1   Peake,  77  ; 

a  grand  juror  to  disclose  the  king's  counsel,  3  R.  R.  655  ;  Greenough  v.  Gaskell,  1  Myl. 

27  Ass.  pi.  63  ;  Bro.  Abr.  Corone,  pi.  113.  &  K.  98  ;  Hibberd  \.  Knight,  2  Exch.  11  : 

(i)  See  4  Christ.   Blackst.  Comm.  126,  Cleave  v.    Jones,  7   Exch.   421.    See  also 

n.  4,  303,  n.  1,  and  Tayl.  Ev.  §  863.  Introd.  pt.  2,  §  53. 

(k)  Goodman  r.  Cotherington,  1  Sid.  235 ;  (m)  Taylor  v.  Poster,  2  C.  &  P.  195  ; 

Norman    v.   Beamont,   Willes,  487,    n.  ;  31  R.  R.  659. 

Palmer  v.  Croicle,  Andr.  382 ;  Slraker  v.  I)n  Barri  v.  Livettc,   1  Peake,   77  ; 

Graham,  4  M.  &  "\V.  721.    The  competency  3  R.  R.  655. 

of  jurymen,  as  witnesses  in  a  cause  which  (o)  Parkins  v.  Hairkshaw,  2  Stark.  239; 

they   are     trying,    is    a   wholly  -different  19  R.  R.  711. 

question  ;  for  which  see  bk.  2,  pt.  1,  ch.  2,  (p)  Dicyer  v.  Collins,  7  Exch.  639,  and 

§  187.  the  cases    there    referred  to ;    Brown  v. 

(1)  Waldron  v.  Ward,  Styl.  449  :    Wil-  F-Jsfc,;  1  H.  i  X.  736. 
son  v.  Rastall,  4  T.  R.  753,  2  R.  'R.  515  : 

B.E.  31 
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privilege  is  not  the  privilege  of  the  professional  man,  hut  of  the 
client,  who  may  waive  it  or  not,  as  he  pleases  (q).  And  his  refusal 
to  waive  it  raises  no  presumption  against  him  (;•). 

Moreover,  the  general  rule  is  subject  to  the  very  important  and 
proper  exceptions  that  communications  made  by  the  client  before 
the  commission  of  a  crime,  for  the  purpose  of  being  guided  or 
helped  in  the  commission  of  it,  are  not  privileged  from  dis- 
closure (s), — an  exception  which  applies  to  civil  fraud,  as  well  as  to 
crime  (£) ;  and  that  secondary  evidence  may  be  given  of  privileged 
documents  (it). 

§  582.  2.  Communications  to  a  medical  man,  even  in  the  strictest 
professional  confidence,  have  been  held  not  protected  from  dis- 
closure (,r) , — a  rule  harsh  in  itself,  of  questionable  policy,  and  at 
variance  with  the  practice  and  the  Code  Penal  in  France  (y),  and 
the  statute  law  in  some  of  the  United  States  of  America  (z).  In 
France  the  Code  Penal  (Art.  378)  enacts  that:  "Les  medecins, 
chirurgiens,  et  autres  offieiers  de  sante,  ainsi  que  les  pharmaciens, 
les  sages  femmes,  et  toutes  autres  personnes  depositaires  par  etat 
ou  profession  des  secrets  q'on  leur  confie  qui,  liors  le  cas  OIL  le  loi 
les  oblige  a  se  porter  dcnonciateurs,  auront  revele  ces  secrets,  seront 
punis  d'une  emprisonment  d'un  mois  a  six  mois,  et  d'une  amende 
de  cent  francs  a  cinq  cents  francs."  And  a  New  York  statute  enacts 
that:  "No  person,  authorised  to  practise  physic  or  surgery,  shall 
be  allowed  to  disclose  any  information  which  he  may  have  acquired 
in  attending  any  patient  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,  or  to  do  any  act  for  him  as  surgeon." 

§  583.  3.  Whether  communications  made  to  spiritual  advisers 
are,  or  ought  to  be,  protected  from  disclosure  in  courts  of  justice, 
presents  a  question  of  some  difficulty.  It  is  commonly  thought 
that  the  decisions  of  the  judges  in  the  cases  of  R.  v.  Gilhain  (a), 
and  R.  v.  Wild  (b),  added  to  some  others  that  will  be  cited 

(q)  Tayl.  Ev.  §  843.  (x)  DucJicss  of  Kingston's  case,  20  How. 

(r)   Wentworth  v.   Lloyd,  10  H.  L.   C.  St.  Tr.  572  ct  scq.  ;  R.   v.   Gibbons,  1  C.  4 

589.  P.  97. 

(s)  Reg.    v.    Cox,   14  Q.  B.   D.  153;  54          (y)  Bonnier,  Traite  des  Preuves,  §  17!>. 
L.  J.  M.  C.  41.  (2)  1  Greenl.  Ev.  §  248,  n.  (2),  7th  IM.  : 

(t)    Williams  v.    Quebrada    Land  and  Appleton,    Evid.   App.   276.     The   .- 

Copper  Company,   [1895]   2   Ch.   751,  per  referred  to   are, — New    York,     Missouri, 

Kekewich,    J. ,    holding  also  that   it  was  Michigan,  Wisconsin,  and  Iowa, 
immaterial  for  this  purpose  whether   the          (a)  1  Moo.  C.  C.  186. 
solicitor  was  a  party  to  the  fraud  or  not.  (b)  Id.  452. 

(«)  Calcraft  v.  Guest,  [1898]  1  Q.  B.  7o9. 
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presently,  have  resolved  this  question  in  the  negative ;  and  the 
practice  is  in  accordance  with  that  notion.  But  It.  v.  Gilham  only 
shows  that  a  confession  of  guilt  made  by  a  prisoner,  in  consequence 
of  the  spiritual  exhortations  of  a  clergyman  that  it  will  be  for  his 
soul's  health  to  do  so,  is  receivable  in  evidence  against  him, — a 
decision  perfectly  well  founded,  because  such  exhortations  cannot 
possibly  be  considered  "  illegal  inducements  to  confess/'  For  by 
this  expression,  as  shown  in  a  former  chapter  (c),  the  law  means 
language  calculated  to  convey  to  the  mind  of  a  person  accused  or 
suspected  of  an  offence,  that  by  acknowledging  guilt  he  will  better 
his  position,  so  far  as  it  may  be  affected  by  the  temporal  con- 
sequences of  that  offence.  And  the  ground  on  which  the  law  rejects 
a  confession,  made  after  such  an  inducement  to  confess,  is  the 
reasonable  apprehension  that,  in  consequence  of  it,  the  party  may 
have  been  led  to  make  a  false  acknowledgment  of  guilt, — an 
argument  wholly  inapplicable  where  he  is  only  told  that,  by  his 
avowing  the  truth,  a  spiritual  benefit  will  accrue  to  him.  R.  v. 
Wild  is  even  less  to  the  purpose  ;  as  the  party  who  used  the 
exhortation  there  neither  was,  nor  professed  to  be,  a  clergyman. 
The  other  cases  to  which  allusion  has  been  made,  are  an  anony- 
mous one  in  Skinner  (d),  E.  v.  Sparkes  (e),  Butler  v.  Moore  (/),  and 
IVilson  \ .  Kastall  (g) .  In  the  first  the  question  was  respecting  a 
confidential  communication  to  a  man  of  law,  which  Lord  Chief 
Justice  Holt,  as  might  have  been  expected,  held  privileged  from 
disclosure ;  adding  obiter  that  it  was  otherwise  "  in  the  case  of  a 
gentleman,  parson,  &c."  The  second  and  third  are  decisions,  one 
by  Buller,  J.,  on  circuit,  and  the  other  by  the  Irish  Master  of  the 
Eolls,  that  confessions  to  a  Protestant  or  Eoman  Catholic  clergy- 
man are  not  privileged;  and  in  the  fourth,  the  judges  in  bane 
say  obiter,  that  the  privilege  is  confined  to  the  cases  of  counsel, 
solicitor,  and  attorney.  How  far  a  particular  form  of  religious 
belief  being  disfavoured  by  law  at  the  period  (A.  D.  1802)  affected 
the  decision  in  Butler  v.  Moore,  is  not  easy  to  say;  but  both  that 
case  and  It.  v.  S/wrAes  leave  the  general  question  untouched ;  and 
on  the  latter  case  being  cited  to  Lord  Kenyon,  in  Du  Barre  v. 
Lirette  (h),  he  said,  "I  should  have  paused  before  I  admitted  the 
evidence  there  admitted."  He,  however,  decided  that  case  on  the 
ground  that  confidential  communications  to  a  legal  adviser  were 
distinguishable  from  others.  It  is  also  to  be  observed  that,  the 

Suprcl,  ch.  7,  §  3,  sub-sect.  2,  §  551.  (/)  MacXally's  Evid.  253. 

-kiun.  404.  (g)  4  T.  K.  753 ;  2  R.  R.  515. 

1  ited    in    Du  Barre   v.    Licctt-:,    1  (A)  1  Peake,  77  ;  3  R.  R.  at  p.  656. 
Peake,  77  :  3  R.  R.  655. 

31—2 
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subject  coming  incidentally  before  Best,  C.  J.,  in  Broad  v.  Pitt(i), 
very  shortly  after  E.  v.  Gilham,  he  referred  to  that  case  as  deciding 
that  the  privilege  in  question  did  not  apply  to  a  clergyman ;  but 
added,  "I,  for  one,  will  never  compel  a  clergyman  to  disclose 
communications  made  to  him  by  a  prisoner ;  but  if  he  chooses  to 
disclose  them,  I  shall  receive  them  in  evidence."  In  R.  v.  Griffin  (k), 
tried  before  Alderson,  B.,  at  the  Central  Criminal  Court,  part  of 
the  evidence  against  the  accused  consisted  of  certain  conversations 
between  her  and  her  spiritual  adviser,  the  chaplain  of  a  workhouse, 
relative  to  the  transaction  which  formed  the  subject  of  accusation. 
On  this  evidence  being  offered,  the  judge  expressed  a  strong  opinion 
that  it  was  not  receivable,  adding,  however,  "  I  do  not  lay  this 
down  as  an  absolute  rule ;  but  I  think  such  evidence  ought  not  to 
be  given;  "  and  the  counsel  for  the  prosecution  accordingly  with- 
drew it.  The  case  is  not  fully  reported,  and  the  result  is  not 
stated.  In  R.  v.  Hay  (I),  the  prisoner  was  indicted  for  stealing  a 
watch,  which  had  been  traced  to  the  possession  of  a  Eoman  Catholic 
priest,  who  was  called  as  a  witness  for  the  prosecution.  On  being 
asked,  "From  whom  did  you  receive  that  watch?"  the  priest 
refused  to  answer,  as  he  said  he  "received  it  in  connection  with 
the  confessional."  Hill,  J.,  ruled  that  he  was  bound  to  answer  on 
the  ground  that  by  the  above  question  he  was  not  asked  to  disclose 
anything  stated  to  him  in  the  confessional, — a  decision  apparently 
unimpeachable  in  itself,  but  leaving  the  general  question  untouched. 
In  1881,  in  Wheeler  v.  Le  MarcJiant  (m) ,  where  the  question  was 
whether  letters  between  solicitors  and  surveyors  were  privileged, 
and  the  court  held  that  they  were  not,  with  the  exception  of  those 
prepared  confidentially  after  dispute,  Jessel,  M.  E.,  observed  that 
"  the  principle  protecting  confidential  communications  is  of  a  very 
limited  character,"  and  that,  amongst  others,  "  communications 
made  to  a  priest  in  the  confessional,  in  matters  perhaps  considered 
by  the  penitent  to  be  more  important  even  than  his  life  or  his 
fortune,  are  not  protected."  And  lastly,  in  1893,  in  NormansJi<nr  v. 
Normanshaw  (n),  on  a  husband's  petition  for  divorce  on  the  ground 
of  adultery,  the  petitioner  called  as  a  witness  a  clergyman  who 
had  had  an  interview  with  the  respondent  after  the  discovery  of 
the  alleged  adultery.  The  witness  said  he  had  consulted  fri< 
on  the  subject,  and  they  all  advised  him  not  to  divulge  a  private 
conversation  with  a  parishioner,  and  he  had  decided  not  to  u 

(i)  3  C.  &  P.  518.  (m)    WJieclcr   v.    Lc   Mnri:lui,ii. 

(k)  6  Cox,  Cr.  Cas.  219.  D.  675— C.  A. 

(I)  2  Fost.  &  F.  4.  (n)  Nonaanshaw    v.    Norman* 

L.  T.  468. 
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Jeune,  J.,  compelled  the  witness  to  answer,  and  observed  that  it 
was  not  for  a  moment  to  be  supposed  that  a  clergyman  had  any 
right  to  withhold  information  from  a  court  of  law,  and  the  jury 
finding  the  fact  of  the  adultery,  though  both  the  respondent  and 
co-respondent  denied  it,  pronounced  a  decree  nisi  for  divorce. 

^  584.  There  cannot,  we  apprehend,  be  much  doubt  that, 
previous  to  the  Reformation,  statements  made  to  a  priest  under 
the  seal  of  confession  were  privileged  from  disclosure,  except 
perhaps  when  the  matter  thus  communicated  amounted  to  high 
treason.  In  the  old  laws  of  Hen.  I.  (o)  is  this  passage,  "  Caveat 
sacerdos,  ne  de  hiis  qui  ei  confitentur  peccata  sua  alicui  recitet 
quod  ei  eonfessus  est,  non  propinquis  nee  extraneis ;  quod  si  fecerit, 
deponatur,  et  omnibus  diebus  vite  sue  ignominiosus  peregrinando 
pceniteat."  The  laws  of  Hen.  I.  are  of  course  not  binding  per  se, 
and  are  only  valuable  as  guides  to  the  common  law ;  but  it  is 
otherwise  with  the  statute  Articuli  Cleri  (9  Edw.  II.),  c.  10,  which  is 
as  follows  (2)} :  "  Quandoque  aliqui  confugientes  ad  ecclesiam  .  .  . 
dum  sunt  in  ecclesia  custodiuntur  per  arinatos  infra  ciiniterium,  et 
quandoque  infra  ecclesiam,  ita  arte  quod  non  possunt  exire  locum 
sacrum  causa  superflui  ponderis  deponendi,  nee  permittitur  eis 
necessaria  victui  ministrari.  ResjMiisio .-  .  .  .  dum  sunt  in  ecclesia, 
custodes  eorum  non  debent  rnorari  infra  cimiterium,  nisi  necessitas 
vel  evasionis  periculum  hoc  requirat.  Nee  arcentur  confugi  dum 
sunt  in  ecclesia,  quin  possint  habere  vite  necessaria,  et  exire  libere 
pro  obsceno  pondere  deponendo.  Placet  etiam  Domino  Regi  ut 
latrones  appellatores,  quandocumque  voluerint,  possint  sacerdotibus 
sua  facinora  confiteri;  sed  cavcant  confessores,  ne  erronee  hujusmodi 
appeUatores  informent."  In  commenting  on  this  statute,  Sir 
Edward  Coke,  writing,  be  it  remembered,  after  the  Reformation, 
expresses  himself  as  follows  (q) :  '*  Latrones  vel  appellatores.  This 
branch  extendeth  only  to  thieves  and  approvers  indicted  of  felony, 
but  extended  not  to  high  treasons ;  for  if  high  treason  be  discovered 
to  the  confessor,  he  ought  to  discover  it,  for  the  danger  that  there- 
upon dependeth  to  the  king  and  the  whole  realm  ;  therefore  this 
branch  declareth  the  common  law,  that  the  privilege  of  confession 
extendeth  only  to  felonies :  And  albeit,  if  a  man  indicted  of  felony 
beconieth  an  approver,  he  is  sworn  to  discover  all  felonies  and 

Leges.  Hen.  1,  c.  5.  §  17.  House     of     Commons  :     From     Original 

The  above  version  of  the  statute  is  Records  and  Authentic  Manuscripts,"  A.D. 

taken    from   the  valuable    work   entitled  1810,  et  seq.     It  differs  in  several  respects 

"  Statutes  of  the  Realm,  printed  by  com-  from  that  given  by  Sir  Edward  Coke   in 

mand  of  His  Majesty,  King   George  the  the  2nd  Institute. 

Third,  in  pursuance  of  an  Address  of  the  (q)  2  Inst.  629. 
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treasons,  yet  he  is  not  in  degree  of  an  approver  in  law,  but  only 
of  the  offence  whereof  he  is  indicted ;  and  for  the  rest,  it  is  for  the 
benefit  of  the  king,  to  move  him  to  mercy:  So  as  this  branch 
beginneth  with  thieves,  extendeth  only  to  approvers  of  thievery  or 
felony,  and  not  to  appeals  of  treason ;  for,  by  the  common  law,  a 
man  indicted  of  high  treason  could  not  have  the  benefit  of  clergy 
(as  it  was  holden  in  the  king's  time,  when  this  act  was  made),  nor 
any  clergyman  privilege  of  confession  to  conceal  high  treason  :  And 
so  it  was  resolved  in  7  Hen.  V.  (Rot.  Parl.  anno  7  Hen.  V.  nu.  18) ; 
whereupon  friar  John  Randolph,  the  Queen  Dowager's  confessor, 
accused  her  of  treason,  for  compassing  of  the  death  of  the  king : 
And  so  it  was  resolved  in  the  case  of  Henry  Garnet  (Hil.  3  Jac.), 
superiour  of  the  Jesuits  in  England,  who  would  have  shadowed  his 
treason  under  the  privilege  of  confessions,  &c. :  and  albeit  this  act, 
extendeth  to  felonies  only,  as  hath  been  said,  yet  the  caveat  given 
to  the  confessors  is  observable,  ne  erronice  informent."  We  cite  this 
passage  to  show  the  common  law  on  this  subject ;  but  it  is  very 
doubtful  whether  the  caveat  at  the  end  of  the  above  enactment  was 
inserted  to  warn  the  confessor  against  disclosing  the  secrets  of  the 
penitent  to  others.  The  grammatical  construction  and  context  seem 
to  show  that  it  was  to  prevent  his  abusing  his  privilege  of  access  to 
the  criminal,  by  conveying  information  to  him  from  without ;  and  the 
clause  is  translated  accordingly  in  the  best  edition  of  the  statutes  (r). 

However  this  may  be,  Canon  113  of  the  Canons  of  1603  expressly 
provides  as  follows:  "If  any  man  confess  his  secret  and  hidden 
sins  to  the  minister  for  the  unburdening  of  his  conscience,  and  to 
receive  spiritual  consolation  and  ease  of  mind  from  him,  we  do  not 
in  any  way  bind  the  said  minister  by  this  our  constitution  (s),  but 
do  straitly  charge  and  admonish  him  that  he  do  not  at  any  time 
reveal  and  make  known  to  any  person  whatsoever  any  crime  or 
offence  so  committed  to  his  trust  and  secrecy  (except  they  be  such 
crimes  as  by  the  laics  of  this  realm  his  own  life  may  l>e  called  into 
question  for  the  same)  under  pain  of  irregularity." 

It  may  be  observed  of  this  canon  (1)  that  it  does  not  appear  to 
have  been  referred  to  in  any  of  the  cases  above  cited ;  (2)  that  it 
appears  to  refer  only  to  parochial  and  formal  confession  as  recog- 
nised by  the  Prayer  Book  ;  and  (3)  that  it  distinguishes  by  it.s 
exception  between  crimes  which  are  not  to  be  diclosed  and  crimes 
which  may  be. 

(r)  The  edition  referred  to  in  note  (jj),  with  an  injunction  to  parsons  or  \ ; 

supru.     See  also  Ruff  head's  edition  of  the  or  in  their  absence  their  curates,  to  join 

Statutes,   A.D.   1762.     Chapters  10-12  of  with  churchwardens  in  presenting  to  their 

the  statute  Avere  repealed  by  the  Statute  ordinaries,  or  themselves  present,  all  .-iu-h 

Law  Revision  Act,  1863.  crimes  as  they  have  in  charge. 

(s)  The  "constitution"  or  canon  opens 
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But  the  question  is  one  which  requires  more  judicial  consideration 
than  it  has  yet  received.  At  present  all  that  can  be  said  is  that,  as 
the  late  Mr.  Justice  Stephen  puts  it  in  the  4th  edition  of  his  Digest 
of  the  Law  of  Evidence  (Art.  117),  "probably  clergymen  may  be 
compelled  to  disclose  communications  made  to  them  in  professional 
confidence."  The  late  Mr.  Justice  Phillimore  thought  it  not  im- 
probable that  "  when  the  question  was  again  raised  in  an  English 
court  of  justice,  that  court  would  decide  it  in  favour  of  the 
inviolability  of  confession,  and  expound  it  so  as  to  make  it  in 
harmony  \vith  that  of  any  other  Christian  state  "  (0- 

^'  585.  If  it  be  an  error  to  refuse  to  hold  sacred  the  communica- 
tions made  to  spiritual  advisers,  an  opposite  and  greater  error  is 
the  attempt  to  confine  the  privilege  to  the  clergy  of  some  particular 
creed.  Courts  of  municipal  law  are  not  called  on  to  determine  the 
truth  or  merits  of  the  religious  persuasion  to  which  a  party  belongs ; 
or  to  inquire  whether  it  exacts  auricular  confession,  advises,  or 
permits  it :  the  sole  question  ought  to  be,  whether  the  party  who 
bona  fide  seeks  spiritual  advice  should  be  allowed  it  freely.  By  a 
statute  of  Xew  York  (u),  "  Xo  minister  of  the  Gospel,  or  priest  of 
any  denomination  whatsoever,  shall  be  allowed  to  disclose  any 
confessions  made  to  him  in  his  professional  character,  in  the  course 
of  discipline  enjoined  by  the  rules  or  practice  of  such  denomina- 
tion." A  similar  statute  exists  in  Missouri,  "Wisconsin,  Michigan, 
and  Iowa  (,r) ;  and  the  like  principle  is  recognised  in  France  (?/). 

^  580.  4  .  Social.  The  applications  of  this  principle  to  social 
life  are  few.  The  principal  instance  is  in  the  case  of  communica- 
tions between  husband  and  wife.  Such,  says  Professor  Greenleaf  (z), 
"  belong  to  the  class  of  privileged  communications,  and  are  there- 
fore protected,  independently  of  the  ground  of  interest  and  identity, 
which  precludes  the  parties  from  testifying  for  or  against  each 
other.  The  happiness  of  the  married  state  requires  that  there 
should  be  the  most  unlimited  confidence  between  husband  and 
wife  ;  and  this  confidence  the  law  secures,  by  providing  that  it 
shall  be  kept  for  ever  inviolable  ;  that  nothing  shall  be  extracted 
from  the  bosom  of  the  wife  which  was  confided  there  by  the 
husband.  Therefore,  after  the  parties  are  separated,  whether  it  be 

(t)  Phill.  Eccl.  Law,  2nd  Ed.,  vol.  2,  (y)  Bonnier,  Traite  des  Prenves,  §  179, 

p.  247.  by   Sir   Walter   PMUiniore  (now  who  adds,  "  Le  systerne  contmire  detruirait 

Phillimore,  J.)andC.  F.  Jemmett.  la  contiance,  qui  seule  pent  amener  le  repeu- 

(u)  1  Greenl.  Ev.  p.  326,  §  247,  n.  (1),  tir,  en  donnaut  au  pretre  les  apparences 

7th  Ed.  ;  Appleton,  Ev.  App.  275.  d'un  delateur,  d'autaut  plus  odieux  qu'il 

(a:)  1  Greenl.  Ev.  p.  326,  §  247,  n.  (1),  serait  revetn  d'un  caractere  saere." 

7th  Ed.  ;  Appleton.  Ev.  App.  27C.  277  (=)  1  Greenl.  Ev.  §  254,  7th  Ed. 
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by  divorce,  or  by  the  death  of  the  husband,  the  wife  is  still  precluded 
from  disclosing  any  conversations  with  him  ;  though  she  may  be 
admitted  to  testify  to  facts  which  came  to  her  knowledge  by  means 
equally  accessible  to  any  person  not  standing  in  that  relation."  And 
the  Evidence  Act,  1853, 16  &  17  Viet.  c.  83,  which  renders  husbands 
and  wives  competent  and  compellable  witnesses  for  or  against  each 
other  in  civil  cases,  contains  a  special  enactment,  sect.  3,  that  "  Xo 
husband  shall  be  compellable  to  disclose  any  communication  made 
to  him  by  his  wife  during  the  marriage,  and  no  wife  shall  be  com- 
pellable to  disclose  any  communication  made  to  her  by  her  husband 
during  the  marriage."  And  after  a  marriage  has  been  admitted 
or  proved,  the  evidence  of  neither  husband  nor  wife  will  be  received 
to  disprove  the  fact  of  sexual  intercourse  having  taken  place  between 
them  (n)  during  their  married  life  (b), — a  rule  justly  designated  by 
Lord  Mansfield  as  "founded  in  decency,  morality,  and  policy  "  (c). 
But  where  the  marriage  itself  is  in  dispute,  or  where  it  is  disputed 
whether  a  child  was  born  before  or  after  marriage,  the  evidence  of 
parents  is  admissible  to  prove  that  they  were  never  married,  or  that 
the  child  was  born  before  marriage  (b). 

Secrets  disclosed  in  the  ordinary  course  of  business,  or  the  confi- 
dence of  friendship,  are  not  protected  (d). 

§  587.  Courts  of  justice,  as  has  been  shown  in  the  Introduction 
to  this  work(e),  possess  an  inherent  power  of  rejecting  evidence, 
which  is  tendered  for  the  purpose  of  creating  expense,  or  causing 
vexation  or  delay.  Such  malpractices  are  calculated  to  impede  the 
administration  of  the  law,  as  well  as  to  injure  the  opposite  party. 

It  has  been  said  that  the  law  excludes,  on  public  grounds,  evi- 
dence which  is  indecent  or  offensive  to  public  morals,  or  injurious 
to  the  feelings  of  third  persons  (/).  But  not  only  is  there  no  direct 
authority  for  such  a  proposition,  but  there  is  authority  to  the 
contrary  (g).  "  Indecency  of  evidence,"  observed  Lord  Mansfield, 
C.  J.,  in  Da  Costa  v.  Jones,  in  which  the  court  refused  to  try  an 
action  on  a  wager,  on  the  ground  that  the  wager  was  itself  indecent, 
"is  no  objection  to  its  being  received  where  it  is  necessary  to  the 
decision  of  a  civil  or  criminal  right." 

(a)  -R.  v.  Reading,  Cas.  temp.  Hard\v.  (d\  See  the  judgment  of  Lord  Kenyon 
79  ;  21.  v.  Rook,  1  Wils.  340  ;  H.  v.  Lufc,  in    Wilson  v.   Rastall,  4  T.   R.   758  ;    2 
8  East,    192  ;    9   \\.   R.   43«  ;  R.   v.   Kca,  R.  R.  515,  and  the  cases  I'rom  the  State 
11  Id.  132  ;  10  R.  R.  488  ;  Cope  v.  Cope,  Trials  there  referred  to. 

1  Moo.  &  R.  269  ;  R.  v.  Sourton,  5  A.  &  E.  (c)  Introd.  pt.  2,  §  47. 

180;  44  R.  R.  395  ;    Wriyld  v.  Holdyatc,  (/)  Taylor  on  Evidence,  §  867. 

3  Car.  &  K.  158.  (y)  Stephen  on  Evidence,  p.  147,  citing 

(b)  Murray  v.  Alilncr,  12  Ch.  D.  845.  Da  Cosia  v.  Jones,  Cowp.  729. 

(c)  Goodwriyht  d.  Stevens  v.  Moss,  Cowp. 
594. 
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§  588.  THE  maxim,  "  Res  judicata  pro  veritate  accipitur  "  (a),  is 
a  branch  of  the  more  general  one,  "  Interest  reipublicae  ut  sit  finis 
h'tium  "  (b) ;  and  the  reasons  which  have  led  to  the  universal 
recognition  of  both  are  explained  in  the  Introduction  to  this  work. 

§  589.  "  Res  judicata,"  says  the  Digest  (c),  "dicitur,  quae  finein 
controversial-urn  pronunciation  judicis  accipit :  quod  vel  condemna- 
tione  vel  absolutione  contingit."  But  in  order  to  have  the  effect 
of  res  judicata,  the  decision  must  be  that  of  a  court  of  competent 
jurisdiction,  concurrent  or  exclusive, — "  judicium  a  non  suo  judice 
datum,  nullius  est  momenti''  (</).  The  decisions  of  such  tribunals 
are  conclusice  until  reversed ;  but  no  decision  is  Jnal  unless  it  be 
pronounced  by  a  tribunal  from  which  there  lies  no  appeal,  or  unless 
the  parties  have  acquiesced  in  the  decision,  or  the  time  limited  by 
law  for  appealing  has  elapsed  (e).  Moreover,  the  conclusive  effect 
is  confined  to  the  point  actually  decided,  and  does  not  extend  to  any 
matter  which  came  collaterally  in  question  (/).  It  does,  however, 
extend  to  any  matter  which  it  was  necessary  to  decide,  and  which 
was  actually  decided,  as  the  groundwork  of  the  decision  itself, 
though  not  then  directly  the  point  at  issue  (</). 

§  590.  The  principle  in  question  must  not  be  confounded,  either 
with  the  rule  of  law  which  requires  records  to  be  in  writing  (h),  or 


(a)  Introd.  pt.  2,  §  44. 

(b)  Introd.  pt.  2,  §§  41,  43. 

(c)  Dig.  lib.  42,  tit.  1.  1.  1. 

(d)  10  Co.  76  b. 

(e)  1  Ev.  Poth.  pt.  4,  ch.  3,  §  3,  art,  1. 
(/)  Per  De  Grey,  C.  J..  delivering  the 

opinion   of  the  Judges  to  the  House  of 


Lords,  in  the  Duchess  of  Kingston's  cnse, 
11  St.  Tr.  261  ;  Blackham's  case,  1  Salk. 
290-291  ;  S.  T.  Knapto/t,  2  B.  &  C.  883. 

(g)  S.  v.  Hartington  Middle  Quarter,  4 
E.  &  Bl.  780,  794. 

(h)  Bk.  2,  ch.  3,  sect.  1,  §  218. 
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with  its  conclusive  presumption  that  they  are  correctly  made  (i). 
The  mode  of  proving  judicial  acts  is  a  different  thing  from  the 
effect  of  those  acts  when  proved  ;  and  the  rules  regulating  the 
effect  of  res  judicata  would  remain  exactly  as  they  are,  if  the 
decisions  of  our  tribunals  could  be  established  by  oral  testimony  (k). 
In  truth,  the  record  of  a  court  of  justice  consists  of  two  parts, 
which  may  be  denominated  respectively  the  substantive  and.  judicial 
portions.  In  the  former — the  substantive  portion — the  court  records 
or  attests  its  own  proceedings  and  acts.  To  this,  unerring  verity 
is  attributed  by  the  law,  which  will  neither  allow  the  record  to  be 
contradicted  in  these  respects  (I),  nor  the  facts,  thus  recorded  or 
attested,  to  be  proved  in  any  other  way  than  by  production  of  the 
record  itself,  or  by  copies  proved  to  be  true  in  the  prescribed 
manner  (m),  —  "Nemo  potest  contra  recordum  verificare  per 
patriam "  (n) ;  "  Quod  per  recordum  probatum,  non  debet  esse 
negatum  "  (o).  In  the  judicial  portion,  on  the  contrary,  the  court 
expresses  its  judgment  or  opinion  on  the  matter  in  question ;  and 
in  forming  that  opinion  it  is  bound  to  have  regard  only  to  the 
evidence  and  arguments  adduced  before  it  by  the  respective  parties 
to  the  proceedings, — either  of  whom  may,  in  most  cases,  appeal 
from  such  judgment  to  that  of  a  superior  tribunal.  Such  a  judg- 
ment, therefore,  with  respect  to  any  third  person,  who  was  neither 
party  nor  privy  to  the  proceeding  in  which  it  was  pronounced,  is 
only  res  inter  alios  judicata  ;  and  hence  the  rule  that  it  does  not 
bind,  and  is  not  in  general  evidence,  against  any  one  who  was  not 
such  party  or  privy  (p).  Beiitham,  indeed,  contends  that  res  inter 
alios  judicata  ought  to  be  admitted,  and  its  weight  estimated  by 
the  jury  (q)  :  but — without  stopping  to  inquire  whether  the  cases 
in  which  it  is  receivable  as  evidence  between  third  parties  might 
properly  be  extended — the  general  principle  running  through  our 
law,  which  requires  the  best  evidence  (r),  and  rejects  all  evidence 

(i)  Supra,  ch.  2,  §  2,  snb-.sect.  3,  §  348.  155  ;  Hetl.  107  ;  1  East,  355  ;  2  B.  A:  A<1. 

(k)  The  ancient  laws  of  Wales  required  362. 

in  general  the  testimony  of  two  witnesses,  (in)  See   several   instances   collected,    1 

but  one  of  the  exceptions  to  this  rule  was  Phill.  Ev.  441,  10th  Ed. 

the  case  of  a  judge  respecting  his  judg-  (71)  2  Inst.  380. 

ment.      "  If,"    says   the    Venetian    Code,  (o)  Branch,  Max.  186. 

bk.   2,   c.   4,   §  4,    "one   of  two  parties  (p)  2  Smith,  Lead.  Cas.  <>61,  664, 

between  whom  a  lawsuit  has  taken  place,  5th  Ed.  ;  per  De  Grey,  C.  J. ,  in  the  Dv <•!<•'»* 

deny  the  judgment,  and  the  other  acknow-  of  Kingston's  case,  11  St.  Tr.  261  ;  11.  N.  I', 

ledge  it,  the  statement  of  the  judge  is  in  231.  232. 

that  case  final  respecting  his  judgment."  (q)  3  Benth.  Jud.  Ev.  431,  432. 

See  also  the  Dimetian  Code,  bk.  2,  ch.  5,  (r)  Bk.  1,  pt.  1,  §§  87  ct  scq.  anu 

§  4.  §  292. 

(Z)  Co.  Litt.  260  a  ;  Finch,   Law,  231  ; 
Gilb.  Ev.  7,  4th  Ed.  ;  4  Co.  71  a  ;  Litt  K. 
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where  there  is  no  reasonable  and  proximate  connection  between 
the  principal  and  evidentiary  facts  (s),  is  quite  as  applicable  to  res 
judicata  as  to  any  other  species  of  proof. 

§  591.  But  the  judgment  of  a  tribunal  of  competent  jurisdiction 
may  be  null  and  void  in  itself  in  respect  of  what  is  contained  in 
it  (£)•  1.  When  the  object  of  the  decision  it  pronounces  is  uncer- 
tain,— "  Sententia  debet  esse  certa," — e.g.,  a  judgment  condemning 
the  defendant  to  pay  the  plaintiff  what  he  owes  him  would  be  void ; 
though  it  would  be  sufficient  if  it  condemned  the  defendant  to  pay 
what  the  plaintiff  demanded  of  him,  and  the  cause  of  demand 
appeared  on  the  record  of  the  proceedings  (u).  2.  When  the  object 
of  the  adjudication  is  anything  impossible  (x), — "  Lex  non  cogit 
impossibilia  "  (y).  3.  When  a  judgment  pronounces  anything  which 
is  expressly  contrary  to  the  law ;  i.e.,  if  it  declares  that  the  law 
ought  not  to  be  observed  :  if  it  merely  decides  that  the  case  in 
question  does  not  fall  within  the  law,  though  in  truth  it  does  so, 
the  judgment  is  not  null,  it  is  only  improper,  and  consequently  can 
only  be  avoided  by  the  ordinary  course  of  appeal  (z).  4.  When  a 
judgment  contains  inconsistent  and  contradictory  dispositions  (a). 
5.  When  a  judgment  pronounces  on  what  is  not  in  demand  (I), — 
"  Judex  non  reddit  plus,  quarn  quod  petens  ipse  requirit,"  and 
"  Droit  ne  done  pluis  que  soit  dernande  "  (c). 

§  592.  "  Cum  quseritur,"  again  to  quote  from  the  Digest  (d), 
"  haec  exceptio"  (scil.  rei  judicatfe),  "  noceat,  necne?  inspiciendurn 
est,  an  idem  corpus  sit ;  quantitas  eadem,  idem  jus  :  et  an  eadem 
causa  petendi,  et  eadem  conditio  personarum :  quae  nisi  omnia  con- 
current, alia  res  est."  First,  then,  in  order  to  exclude  a  part}* 
whose  demand  has  been  dismissed,  from  making  a  fresh  demand, 
on  the  ground  that  the  matter  is  res  judicata,  the  thing  demanded 
must  be  the  same.  But  this  must  not  be  understood  too  literally. 
For  instance,  although  the  flock  which  the  plaintiff  demands  now 
does  not  consist  of  the  same  sheep  as  it  did  at  the  time  of  the 
former  demand,  the  demand  is  held  to  be  for  the  same  thing,  and 

(s)  Bk.  1,  i)t.  1,  §§  83,  90.  (a)  Id.  11.  23  ;  Cooper  \.  Lungdan,  10 

(t)  1  Ev.  Poth.  pt.  4,  cb.  3,  §  3,  art.  M.  &  W.  785. 

2,  $  1,  n.  18.     See  also  per  Parke,  B.,  in  (6)  1  Ev.  Poth.  in  loc.  cit.  u.  24. 

11.  v.  Blakemm-e,  2  Den.  C.  C.  420,  421.  (c)  2  lust.  286. 

(u)  1  Ev.  Poth.  in  loc.  cit.  (d)  Dig.  lib.  44,  tit.  2,  11.  12,  13,   14. 

(x)  Id.  u.  21.  See  also  1  Ev.   Poth.  pt.  4,  ch.    3,  §  3, 

(y)  Hob.  96.  art.  4,  n.  40  ;  Bonnier,  Traite  des  Preuves, 

(z)  1  Ev.  Poth.  i,i  loc.  cil.  n.  22.  §  683  ;  Code  Civil,  liv.  3,  tit.  3,  ch.  6 

§3. 
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therefore  is  not  receivable  (e).  And  so  a  party  is  held  to  demand 
the  same  thing,  when  he  demands  anything  which  forms  a  part  of 
it  (/).  But  secondly,  in  order  that  the  maxim,  resjudicata,  shall 
apply,  there  must  be  "  eadem  conditio  personarum."  And  there- 
fore, as  we  have  seen,  if  the  person  whom  it  is  sought  to  affect  by  a 
judgment  was  neither  party  nor  privy  to  the  proceedings  in  which 
it  was  given,  it  is  not  in  general  even  receivable  in  evidence  against 
him  (y).  So  a  judgment  against  a  party  in  a  criminal  case  is  not 
evidence  against  him  in  a  civil  suit,  even  of  the  fact  on  which  the 
conviction  must  have  proceeded  (7i).  Nor  is  a  judgment  of  acquittal 
evidence  in  his  favour  (t)  ;  for  the  parties  are  not  the  same.  So, 
in  an  appeal  of  murder,  the  indictment  was  not  evidence  against 
the  defendant  (k).  And  so  on  an  indictment  against  A.,  for  perjury 
committed  by  him  on  the  trial  of  an  indictment  against  B.,  the 
record  of  the  proceedings  at  that  trial,  with  the  finding  of  the  jury, 
and  the  judgment  of  the  court,  pronounced  thereon  in  accordance 
with  the  evidence  then  given  by  A.,  is  no  defence  (I). 

§  593.  An  important  exception  to  this  rule  exists  in  the  case  of 
judgment  in  rein  ;  i.e.,  adjudications  pronounced  upon  the  status 
of  some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose  (w).  Such  judgments  the  law  has,  from 
motives  of  policy  and  general  convenience,  invested  with  a  conclusive 
effect  against  all  the  world.  At  the  head  of  these  stand  judgments 
in  the  Exchequer,  of  condemnation  of  property  as  forfeited,  adjudi- 
cations of  a  Court  of  Admiralty  on  the  subject  of  prize,  &c.  In 
certain  instances,  also,  judgments  as  to  the  status  or  condition  of  a 
party  are  receivable  in  evidence  against  third  persons,  although 
they  are  not  conclusive.  Thus,  in  an  action  against  an  executor 

(e)  1  Ev.  Poth.  552.  probant  in  judicio  criminali."     Muse.  dr 

(/)  Id.  Prob.  Conel.  34,  n.  1. 

(g)  Supra,  §  590.     In  the  U.  S.  A.  judg-  (k)  Samson  v.  Yardly,  2  Keb.  •l'l'-\. 

luent  in  a  suit  upon  joint  and  several  note  (I)  Hob.  201  ;  Titus  Gates'  case,  10  How. 

in  favour  of  one  surety  will  not  bar  suit  St.  TV.  1136,  1137. 

against  another,  unless  the  defence  in  the  (m)  The   authority  of  the   tribunal   in 

first  was  an  extinguishment  of  the  cause  of  such  cases  is  said  to  rest  on  the  following 

action,  or  unless  the  defences  are  identical.  grounds  ;  viz.  :  1st,  that  the  subject-matter 

Morgan's  Best,  559,  citing  Hill  v.  Morse,  should  be  within  the  lawful  control  of  the 

(51  Me.  541.  state,   under  the  authority   of  which  the 

(h)  Per    Blackburn,    J.,   delivering  the  tribunal   sits;    2nd,    that    the    sovereign 

opinion  of  the  Judges  (in  Dom.  Proc. ),  in  authority  of  that  state  should  have  con- 

Castriqtie  v.  Imrie,  L.  Rep.,  4  Ap.  Ca.  414,  ferred  on  the  tribunal  jurisdiction  todtvid<- 

434.     See  Tayl.   Ev.   §  1505  ;  Stark.  Ev.  as  to  the  disposition  of  the  thing ;  and, 

361,  4th  Ed.  ;  2  Phill.  Ev.  27,  10th  Ed.  3rd,  that  the  tribunal   should  act  within 

(i)  Tayl.    Ev.  §  1505;  Stark.  Ev.  332,  its  jurisdiction.     Per  Blackburn,.!., 

4th  Ed.    "Acta  facta  in  causa  civili,  non  ti-iyiie  v.  Imrie,  L.    Rep.,  4  Ap.  Ca.  414, 

429. 
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sued  on  a  bond  of  his  testator,  a  commission  finding  the  testator 
lunatic  at  the  time  of  the  execution  of  the  bond  is  prima  facie 
evidence  against  the  plaintiff  though  he  was  no  party  to  it  (n).  And 
by  analogy  to  the  general  rule  of  res  inter  alios  acta,  judgments 
and  judicial  proceedings  inter  alios  are  receivable  on  questions  of  a 
public  nature,  and  in  other  cases  where  the  ordinary  rules  of 
evidence  are  departed  from  (o) .  Judgments  not  in  rem  are  said  to 
be  judgments  in  personam  Q>). 

§  594.  Conclusive  judgments  are  a  species  of  estoppels,  seeing 
that  they  are  given  in  a  matter  in  which  the  person  against  whom 
they  are  offered  as  evidence  has  had,  either  really  or  constructively, 
an  opportunity  of  being  heard,  and  disputing  the  case  of  the  other 
side.  There  is  certainly  this  difference,  that  estoppels  are  usually 
founded  on  the  voluntary  act  of  a  party  ;  whereas  it  is  a  preesumptio 
juris  that  "judicmni  redditur  in  invitum "  (q).  Moreover,  when 
judgment  has  been  obtained  for  a  debt,  no  other  action  can  be 
maintained  upon  it  while  the  judgment  is  in  force,  "  quia  transit  in 
rem  judicatam"  (?•).  Like  other  estoppels  by  matter  of  record,  and 
estoppels  by  deed,  judgments,  in  order  to  have  a  conclusive  effect, 
must  be  pleaded  if  there  be  opportunity,  otherwise  they  are  only 
cogent  evidence  for  the  jury  (s). 

§  595.  The  general  maxims  of  law,  "  Dolus  et  fraus  nemini 
patrocinentur "  (0,  "  Jus  et  fraus  nunquam  cohabitant  "  (n), 
"  Qui  fraudem  fit  frustra  agit "  (x),  apply  to  the  decisions  of 
tribunals  (y).  Lord  Chief  Justice  de  Grey,  in  delivering  the 
answer  of  the  judges  to  the  House  of  Lords  in  the  Duchess  of 
Kiiif/ston's  case  (2),  speaking  of  a  certain  sentence  of  a  spiritual 


(H)  Faultier  v.  Silk,  3  Campb.  126  ; 
13  K.  K.  771  ;  Dane  v.  Lady  Kifkwall, 
3  C.  &  P.  683. 

(o)  Supra,  ch.  5,  §  510. 

(p)  The  classification  of  judgments  into 
those  in  rem  and  those  in  personam  has 
been  recognised  by  the  Admiralty  Court 
Act,  1861.  24  i  25  Viet.  c.  10,  s.  35. 

(q)  Co.  Litt.  248  b ;  5  Co.  28  b ;  10  Id. 
94  b.  According  to  some  foreign  jurists, 
judgments  partake  of  the  nature  of  con- 
tiacts.  "  Cette  importante  preemption 
(autorite  de  la  chose  jugee)  se  rattachant 
au  fond  du  droit,  autant  qu'a  la  preuve, 
les  regies  sur  1'etfet  des  jugements,  c'est  a 
dire  sur  les  personnes  et  sur  les  objets 
auxquels  elle  s'applique,  reposent  sur  les 
meines  bases  que  Its  regies  sur  IVflet  des 


conventions.  On  1'a  souvent  dit  avec 
raison,  judiciis  contrahimus."  Bonnier, 
Traite  des  Preuves,  §  680. 

(r)  Pollexf.  641.     See  also  6  Co.  46  a. 

(s)  2  Smith,  Lead.  Cas.  670,  673.  5th 
Ed.  ;  and  supra,  ch.  7,  sect.  2,  §  544. 

(<)  14  Hen  VIII.  8  a  ;  39  Hen.  VI.  50, 
pi.  15  ;  1  Keb.  546. 

(«)  10  Co.  45  a. 

(*)  2  Rol.  17. 

(y}  3  Co.  78  a  ;  The  Duchess  of  King- 
ston's case,  11  St.  Tr.  262  ;  Broicnsicord  v. 
Edwards,  2  Vez.  246  ;  Earl  of  Bandoti  v. 
Becher,  3  Cl.  &  F.  479  ;  Harrison  v.  The 
Mayor  of  Southampton,  4  De  G.,  M.  &  G. 
148. 

(z)  11  St.  Tr.  262. 
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court,  says:  "If  it  was  a  direct  and  decisive  sentence  upon  the 
point,  and,  as  it  stands,  to  be  admitted  as  conclusive  evidence 
upon  the  court,  and  not  to  be  impeached  from  within,  yet,  like 
all  other  acts  of  the  highest  judicial  authority,  it  is  impeachable 
from  without.  Although  it  is  not  permitted  to  show  that  the 
court  was  mistaken,  it  may  be  shown  that  they  were  misled. 
Fraud  is  an  extrinsic  collateral  act,  which  vitiates  the  most  solemn 
proceedings  of  courts  of  justice."  In  such  cases,  as  has  been  well 
expressed,  the  whole  proceeding  was  "  fabula,  non  judicium  "  (a). 
And  this  principle  applies  to  every  species  of  judgment  :  to 
judgments  of  courts  of  exclusive  jurisdiction  (b)  ;  to  judgments  in 
rem  (c)  ;  to  judgments  of  foreign  tribunals  (d),  and  even  to 
judgments  of  the  House  of  Lords  (e). 

It   is   perhaps   needless  to  add  that  a  supposed  judicial  record 
offered  in  evidence  may  be  shown  to  be  a  forgery  (/). 

(a)  4  De  G..  M.  &  G.  14S.     See  Mac-  (d)  Bank  of  Australasia  \.  Nias,  Iti  '.>. 
queen,    Law   of  Marriage,    Divorce,   and       B.  717. 

Legitimacy,  2nd  Ed.,  p.  68.  (e)  Slicdden  v.  Patrick,  1  Macq.  Ho.  Lo. 

(b)  Mcddoivcraft  v.  Hugenin,  3  Curt.  403.       Gas.  535. 

(c)  In    re    Place,    8    Exch.     704,    per          (/)  Noell  v.  Wells,  1  Sid.  359. 
Parke,  B. 
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§  596.  THE  last  subject  that  offers  itself  to  our  attention  in 
this  part  of  the  work  is  the  quantity  of  legitimate  evidence  required 
for  judicial  decision.  This  is  governed  by  a  rule  of  a  negative 
kind,  which,  in  times  past  at  least,  was  almost  peculiar  to  the 
common  law  of  England  (a)  ;  namely,  that  in  general  no  particular 
number  of  instruments  of  evidence  is  necessary  for  proof  or  dis- 
proof,— the  testimony  of  a  single  witness,  relevant  for  proof  of  the 
issue  in  the  judgment  of  the  judge,  and  credible  in  that  of  the  jury, 
is  a  sufficient  basis  for  decision,  both  in  civil  and  criminal  cases  (ft). 
And  as  a  corollary  from  this,  when  there  is  conflicting  evidence, 
the  jury  must  determine  the  degree  of  credit  to  be  given  to  each  of 
the  witnesses  ;  for  the  testimony  of  one  witness  may,  in  many  cases, 
be  more  trustworthy  than  the  opposing  testimony  of  many  (c).  The 
rule  has  been  expressed  "  ponderantur  testes,  non  nuinerantur  "  (d) ; 
but  "  testimonia  "  or  "  probationes  "  would  be  better  than  "  testes." 
as  it  is  clearly  not  confined  to  verbal  evidence  (?). 

(a)  The  Hindu  law  seems  the  reverse  ot       233  ;  2  Hawk.  P.  C.  c.  25,  s.    131,  and  c. 
ours :  where   the    testimony   of    a   single       46,  s.  2. 

witness  is  sufficient  it  is  the  exception,  not  (c)  Stark.  Evid.  832,  4th  Ed. 

the  rule.     See  Translation  of  Pootee,  c.  3,  (d)  Id. 

§  S,  in  Halhed's  Code  of  Gentoo  Laws.  (e)  "  Testimonia  pouderanda  stint,  non 

(b)  Blackst.  Comm.    370  ;  Stark.  Evid.  numeranda,"   is  fonnd  in  the  Scotch  law 
S27,  4th  Ed.  ;  Trials  perPais,  363  ;  Peake's  authorities.     Halk.  Max.  174  ;  Ersk.  Inst. 
Ev.  9,  5th  Ed.  ;  Co.  Litt.  6  b  ;  Fost.  C.  L.  bk.  4,  tit.  2,  §  26. 
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§  597.  We  have  said  that  this  rule  is  a  distinguishing 
feature  in  our  common-law  system.  The  Mosaic  law  in  some 
cases  (/),  and  the  civilians  and  canonists  in  all  (//),  exacted  the 
evidence  of  more  than  one  witness, — a  doctrine  adopted  by  most 
nations  of  Europe,  and  by  the  ecclesiastical  and  some  other 
tribunals  among  us.  As  might  naturally  be  expected,  much  has 
been  said  and  written,  and  the  most  opposite  views  have 
prevailed,  on  the  merits  of  the  different  systems.  Those  who 
take  the  civil-law  view  contend  that  it  is  dangerous  to  allow  a 
tribunal  to  act  on  the  testimony  of  a  single  witness,  since  by  this 
means  any  person,  even  the  most  vile,  can  swear  away  the 
liberty,  honour,  or  life  of  any  one  else  ;  they  insist  on  the 
undoubted  truth,  that  the  chance  of  discrepancy  between  the 
statements  of  two  false  witnesses,  when  examined  apart,  is  a 
powerful  protection  to  the  party  attacked ;  and  some  of  them 
endeavour  to  place  the  matter  on  a  jure  divino  foundation,  by 
contending  that  the  rule  requiring  two  witnesses  is  laid  down 
in  Scripture  (/*).  On  this,  Serjeant  Hawkins  (i)  very  judiciously 
observes,  that  the  passages  in  the  Old  Testament  which  speak 
of  requiring  two  witnesses  "  concern  only  the  judicial  part  of 
the  Jewish  law,  which,  being  framed  for  the  particular  government 
of  the  Jewish  nation,  doth  not  bind  us  any  more  than  the 
ceremonial ;  and  that  those  in  the  New  Testament  contain  only 
prudential  rules  for  the  direction  of  the  government  of  the  Church, 
in  matters  introduced  by  the  Gospel,  and  no  way  control  the  civil 
constitution  of  countries."  It  may  be  questioned  also  whether 
the  passages  cited  in  support  of  the  dogma  really  bear  it  out, 
when  considered  in  themselves,  apart  from  traditions  and  glosses  (k). 
Nothing  in  the  Old  Testament,  that  we  are  aware  of,  gives 

(/)  See  tlie  next  note.  been  advanced  long  before  his  time.     S«<- 
(</)    Their   maxim — sometimes    shortly  Huberus,  Prrel.  Jur.  Civ.  lib.  22,  tit.   3, 
called  "the  rule  of  unus  nullus,"  or  the  n.  2  ;  and  supra,  Introd.  pt.  2,  §  66. 
umis  nullus  rule — is  well-known,  "Unius  (h)  The  civilians  and  canonists,  Mascard. 
omnino    testis    responsio    non    audiatur,  de  Prob.  quajst.  5,  n.  10  ;  Decretal.  Gregur. 
etiamsi  pra-clane  curise  honorepnefulgeat."  IX.  lib.  2,  tit.  20,  cap.  23,  &c.  ;  and,  there 
Cod.  lib.  4,  tit.  20,  1.  9,  §  1.    See  also  Id.  is   reason  to    believe,   our    old    lawyers. 
1.  4;  Huberus,  Prtel.  Jur.  Civ.  lib.  22,  tit.  5,  Fortesc.  cc.  31,  32  ;  3  Inst.  2:5  ;  Plowd.  s  : 
n.  18  ;  Decretal  Gregor.  IX.  lib.  2,  tit.  20,  argument  in  11.   v.  Vaughan,  13  How.  St. 
c.  23  ;  and  xuprft,  Introd.  pt.  2,  §§66c<seg.  Tr.  535  ;  and  their  contemporaries, — see 
Bonnier,  in  his  Traitedes  Preuves,  §  201,  Waterhouse,  Comm.  on  Fortesc.  pp.  402, 
labours  hard,  and  apparently  with  success,  403,  and/S'iV  Walter  llaleiyh's  case,  2  How. 
to  show  that  the  lawyers  of  ancient  Rome  St.   Tr.    15,  —  fancied  that   they  saw   in 
did  not  establish  this  rule,  which  he  con-  Scripture  a  divine  command,  to  requir--  t  In- 
siders the  production  of  the  lower  empire.  testimony  of  more  than   one   witm 
The  French  author  is  not  peculiar  in  this  all  judicial  proceedings. 
view  ;  the  same  notion  as  to  the  origin  of  (i)   2  P.  C.  c.  25,  s.  131. 
the  rule   requiring  two  witnesses  having          (k)  The  text  of  the  Mosaic  code  on  this 
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the  remotest  intimation  that  two  witnesses  were  required  in  civil 
cases  in  general ;  and  there  are  some  passages  which  seem  indirectly 
to  show  the  reverse  (/). 

The  passages  in  the  New  Testament  which  were  cited,  or  more 
properly  speaking  tortured,  to  bear  out  the  dogma  requiring  a 
plurality  of  witnesses  in  all  cases,  are  Matt,  xviii.  15,  16 ;  John, 
viii.  17  ;  2  Cor.  xiii.  1 ;  1  Tim.  v.  19  ;  Heb.  x.  28 ;  but  principally 
the  first,  respecting  which  the  text  of  the  Decretal  runs  thus  : 
"  Quia  non  est  licitum  alicui  Christiano,  et  multo  minus  crucis 
Christi  imrnico,  ut  causa  suse  unius  tantum  quasi  legitimo 
testimonio  finem  imponat  :  Mandamus,  quatenus  si  inter  vos  et 
quoscunque  Judseos  emerserit  quaestio,  in  qualibet  causa  Christiani, 
et  maxime  clerici,  non  minus  quam  duorum  vel  trium  virontm, 
qui  sint  probatsp  vitse  et  fidelis  conversationis,  testimonium 
admittatis,  juxta  illud  Dominicum.  In  ore  dnonim  vel  trium 
testium  stat  oinne  rerbiim.  Quia  licet  qusedam  sint  causse, 
quae  plures,  quam  duos  exigant  testes,  nulla  est  tamen  causa, 
qua?  unius  testimonio  (quarnvis  legitimo)  terminetur  "('»)•  The 
passage  on  which  so  much  stress  is  here  laid  is  thus  given  in 
the  Church  of  England  version  of  the  New  Testament,  which 
agrees  in  substance  with  the  Vulgate :  "  If  thy  brother  shall 
trespass  against  thee,  go  and  tell  him  his  fault  between  thee 
and  him  alone :  if  he  shall  hear  thee,  thou  hast  gained  thy 
brother.  But  if  he  will  not  hear  thee,  then  take  with  thee  one 
or  two  more,  that  in  the  mouth  of  two  or  three  witnesses  every 
word  may  be  established."  Matt,  xviii.  15,  16.  Now,  besides 
the  answer  already  given  from  Serjt.  Hawkins,  it  might  be  sufficient 
to  observe  on  this  passage,  that  the  case  put  hi  it  is  clearly  a 
case  of  preappointed  evidence,  the  marked  difference  between 
which  and  casual  evidence  has  been  already  pointed  out  (n),  so 
that,  even  supposing  the  command  to  affect  municipal  law  at  all,. 
the  applying  it  to  every  case,  civil  or  criminal,  is  an  unwarrantable 
extension  of  the  text.  But  there  is  another  answer,  more 
complete  and  satisfactory,  because  applicable  to  most  of  the 

subject  will  be  found  in  Numb.  xxxv.  30,       among  the  Jews,  as  among  ourselves,  to 


Deut.  xvii.  6,  and  Deut.  xix.  15  ;  the  first 
two  of  which  prohibit  capital  punishment 
unless  on  the  testimony  of  at  least  two 
witnesses,  and  the  last  directs  that  "one 
witness  shall  not  rise  up  against  a  man  for 
any  iniquity,  or  for  any  sin,  that  he  sin- 
neth  ;  at  the  mouth  of  two  witnesses,  or 
at  the  mouth  of  three  witnesses,  shall  the 
matter  be  established."  In  the  case  also 
of  pre-appointed  evidence  by  deeds,  agree- 
ments, «kc.,  it  seems  to  have  been  customary 
B.E. 


secure  the  testimony  of  more  than  one 
witness  (see  Isaiah,  viii.  2  ;  Jer.  xxxii. 
10-13  . 

(1.  Thus  when  Moses  speaks  of  civil 
trespasses,  in  Exod.  xxii.  9,  he  says  nothing 
about  any  number  of  witnesses,  and  com- 
pare Exod.  xxii.  10-13,  and  Ruth,  iv.  7. 

(m)  Decretal.  Gregor.  IX.  lib.  2,  tit  20, 
c.  23.  See  also  c.  4. 

(;*)  Siqtra,  Iiitrod.  pt.  1.  §31,  andpt.  2, 
§60. 
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other  passages  as  well  as  to  this.  Assuming  that  the  passage, 
"  In  the  mouth  of  two  or  three  witnesses  every  word  may  be 
established,"  is  to  be  understood  as  recognising  the  binding 
authority  of  the  Mosaic  law  with  respect  to  witnesses,  the  principle 
of  that  law,  as  already  shown,  was  to  require  more  than  a  single 
witness  in  those  cases  only  where  condemnation  would  be  followed 
by  very  serious  punishment ;  and  it  appears  from  the  following 
verse  of  the  chapter  under  consideration,  that  disobedience  to 
the  remonstrance  there  directed  to  be  made  would  be  the 
foundation  of  further  proceedings,  ending  in  the  total  excom- 
munication of  the  offending  party.  The  next  three  passages 
may  be  explained  in  a  similar  way  ;  as  they  all  relate  to  matters 
where  the  gravest  consequences  would  follow  disobedience,  after 
'Certain  acts  had  been  evidenced  in  the  manner  therein  stated. 

Now  we  are  by  no  means  prepared  to  deny  that  under  a 
system  where  the  decision  of  all  questions  of  law  and  fact  is 
intrusted  to  a  single  judge,  or  in  a  country  where  the  standard 
of  truth  among  the  population  is  very  low,  such  a  rule  may  be 
a  valuable  security  against  the  abuse  of  power  and  the  risk  of 
perjury  ;  but  it  is  far  otherwise  where  a  high  standard  of  truth 
prevails,  and  facts  are  tried  by  a  jury  directed  and  assisted  by 
.a  judge.  Add  to  this,  that  the  anomaly  of  acting  on  the  testimony 
of  one  person  is  more  apparent  than  real ;  for  the  decision  does 
not  proceed  solely  on  the  story  told  by  the  witness,  but  on  the 
moral  conviction  of  its  truth,  based  on  its  intrinsic  probability 
and  his  manner  of  giving  his  evidence.  And  there  are  few  cases 
in  which  the  decision  rests  even  on  these  circumstances  alone  : 
they  are  usually  corroborated  by  the  presumption  arising  from 
the  absence  of  counter- proof  or  explanation,  and  in  criminal 
cases  by  the  demeanour  of  the  accused  while  on  his  trial ;  for 
the  observation  of  Beccaria  must  not  be  forgotten, — "  imperfect 
proofs,  from  which  the  accused  might  clear  himself,  and  does 
not,  become  perfect  "(o).  Still,  however,  on  the  trial  of  certain 
accusations,  which  are  peculiarly  liable  to  be  made  the  instruments 
of  persecution,  oppression,  or  fraud,  and  in  certain  cases  of  pre- 
appointed  evidence  (where  parties  about  to  do  a  deliberate  act 
may  fairly  be  required  to  provide  themselves  with  any  reasonable 
number  of  witnesses,  in  order  to  give  facility  to  proof  of  that  act), 
the  law  may  with  advantage  relax  its  general  rule,  and  exact  a 
higher  degree  of  assurance  than  could  be  derived  from  the 
testimony  of  a  single  witness  (/>). 

(o)  Beccaria,  Dei  -Delitti  et  clelle  Pene,  (p)  See  infrtl. 

-§  7.    See  also  per  Abbott,  C.  J.,  in  11.  v. 
Burddt,  -1  B.  &  A.  161,  162  ;  22  R.  R.  576. 
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Cases,  too,  must  now  and  then,  though  extremely  seldom, 
occur,  in  which  the  grossest  injustice  is  done  by  giving  credence 
to  the  story  of  a  single  witness.  A  remarkable  instance  of  this 
is  afforded  by  the  case  of  one  Brooks  in  1880.  Brooks  mutilated 
himself,  whether  from  insanity  or  malice  is  not  quite  clear,  but 
more  probably  the  former,  and  stated  that  his  injuries  had  been 
inflicted  by  four  men.  Two  he  identified,  and  they  were  con- 
victed and  sentenced  to  ten  years'  penal  servitude  at  the 
Staffordshire  Assizes  upon  his  evidence  alone.  About  two  years 
afterwards,  and  shortly  before  his  death,  Brooks  confessed  his 
crime,  and  the  men  received  a  free  pardon.  That  a  case  of  this 
kind  should  give  rise  to  a  demand  for  the  introduction  of  the 
"  unus  nullus  rule  "  into  our  law  is  not  to  be  wondered  at  (q). 

$  598.  On  the  other  hand,  however,  as  the  requiring  a  plurality 
of  witnesses  clearly  imposes  an  obstacle  to  the  administration  of 
justice,  especially  where  the  act  to  be  proved  is  of  a  casual  nature  : 
above  all,  where,  being  in  violation  of  law,  as  much  clandestinity  as 
possible  would  be  observed, — it  ought  not  to  be  required  without 
strong  and  just  reason.  Its  evils  are  these  :  1.  It  offers  a  premium 
to  crime  and  dishonesty :  by  telling  the  murderer  and  felon  that 
they  may  exercise  their  trade,  and  the  knave  that  he  may  practise 
his  fraud,  with  impunity,  in  the  presence  of  any  one  person  ;  and 
the  unprincipled  man  that  he  may  safely  violate  any  engagement, 
however  solemn,  contracted  under  similar  circumstances.  2.  Arti- 
ficial rules  of  this  kind  hold  out  a  temptation  to  the  subornation  of 
perjury,  in  order  to  obtain  the  means  of  complying  with  them. 
3.  They  produce  a  mischievous  effect  on  the  tribunal,  by  their 
natural  tendency  to  react  on  the  human  mind  ;  and  they  thus 
create  a  system  of  mechanical  decision,  dependent  on  the  number 
of  proofs,  and  regardless  of  their  weight  (;•). 

*99.  But  whether  the  common-law  rule  had  its  origin  in  these 
considerations  is  doubtful.  Our  old  lawyers  do  not  seem  to  have 
been  emancipated  from  the  civil  and  canon  law  notion,  that  two 
witnesses  ought  to  be  required  in  all  cases,  based  as  this  notion  was 
then  supposed  to  be,  on  the  authority  of  Scripture,  and  fortified  by 
the  practice  of  the  Church  (s).  But  as  in  those  times  the  jury  were 
themselves  a  species  of  witnesses,  and  might,  if  they  chose  to  run 
the  risk  of  an  attaint,  find  a  verdict  without  any  evidence  being 

(j)  See  a  letter  of  Sir  George  Bowyer  in       who  ultimately  received  5007.  each  by  way 
the  "  Times  "  newspaper  of  January  20th,       of  compensation  from  the  Treasury. 
1882,  shortly  after  the  release  of  the  men,  (r)  Introd.  pt.  2,  §  69. 

(*)  Suprtt,  §  597. 
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produced  before  them  (0,  our  ancestors  considered  that  a  judgment 
founded  on  the  verdict  of  twelve  men  was  a  virtual  compliance  with 
what  they  deemed  a  divine  command.  One  strong  proof  of  this 
is,  that  where  the  trial  was  without  a  jury, — namely,  on  a  trial  by 
witnesses, — the  rule  of  the  civil  and  canon  law  was  thought  binding, 
and  two  witnesses  were  exacted  («). 

§  600.  Some  modern  jurists,  not  satisfied  with  condemning  the 
civil  law  for  requiring  at  least  two  witnesses  in  all  cases,  attack 
ours  for  not  going  far  enough  in  the  opposite  direction,  and  would 
abolish  the  exceptions  to  the  rule  which  declares  the  testimony  of 
one  to  be  sufficient.  At  the  head  of  these  stands  Bentham  (.r)  ; 
whose  arguments  have  been  considered  in  the  Introduction  (y)  ;  but 
who,  after  all,  admits,  what  indeed  it  would  be  difficult  to  deny, 
that  requiring  the  second  witness  is,  to  a  certain  extent  at  least,  a 
protection  against  perjury  (2). 

§  601.  On  the  whole,  we  trust  our  readers  will  agree  with  us  in 
thinking  that  any  attempt  to  lay  down  a  universal  rule  on  this 
subject  which  shall  be  applicable  to  all  countries,  ages,  and  causes, 
is  ridiculous  ;  and  that,  although  so  far  as  this  country  is  concerned, 
the  general  rule  of  the  common  law — that  judicial  decisions  should 
proceed  on  the  intelligence  and  credit,  and  not  on  the  number  of 
the  witnesses  examined  or  documents  produced  in  evidence — is  a 
just  one  (a),  there  are  cases  where,  from  motives  of  public  policy,  it 
has  been  wisely  ordained  otherwise. 

§  602.  Of  the  exceptions  to  the  general  rule  respecting  the 
sufficiency  of  one  witness,  some  exist  by  the  common  law,  but 
by  far  the  greater  number  have  been  introduced  by  statute. 

§  603.  1.°  Exceptions  at  common  law.  1.  The  most  remarkable 
and  important  of  these  is  in  the  case  of  prosecutions  for  perjury  (/'). 
We  speak  of  this  as  an  exception  established  by  common  law,  becnu^ 
it  is  generally  so  considered,  and  certainly  does  not  appear  to  have 
been  introduced  by  statute.  But  whether  our  law  has  always 
required  the  testimony  of  two  witnesses  to  be  given  to  tin'  judgt 

(t)  Bk.  1,  pt.  2,  §  119.  calls  it    "  verite    de  sens  commun,   'in'il 

(u)  Infrd.  faut  peser  les  teraoignages  et  non  L-s  <-nin]>- 

(a;)  4  Benth.  Jud.  Ev.  503  ;  5  Id.  463       ter."     Bonnier,  Traitc"  des  Preuv.  >. 

d  seq.  (b)  2  Stark.  Ev.  859,  3rd  Ed. ;  11.  \ .  Jfv* 

(y)  Pt.  2,  §  53.  cot,  10  Mod.  192  ;  Fanshaw's  cax<:  Skinn. 

(z)  5  Benth.  Jud.  Ev.  468.  327  ;  R.  v.  Broughton,  2  Str.  122 

(a)  An  eminent  French  jurist  of  our  day 
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and  jury  on  a  charge  of  perjury,  may  be  questioned,  as  most  of  our 
early  text-writers  are  silent  on  the  subject  (c).  Fortescue,  indeed  (d), 
says,  "Qui  testes  de  perjurio  convincere  satagit,  multo  illis  plures 
producers  necesse  habet," — a  passage  transcribed  without  comment 
by  Sir  Edward  Coke  (e),  but  the  context  of  which  renders  it  doubt- 
ful whether,  when  the  Chancellor  wrote  these  words,  he  meant  to 
express  a  legal  rule.  A  stronger  argument  may  be  derived  from  the 
well-known  practice  in  attaint,  that  a  jury  of  twelve  men  could  only 
be  attainted  of  false  verdict  by  a  jury  of  twenty-four.  But,  on  the 
other  hand,  we  must  recollect  that  in  early  times  the  jury  them- 
selves were  looked  on  as  witnesses  (/),  who  might  convict  of  perjury, 
or,  indeed,  of  any  offence,  on  their  own  knowledge  without  other 
testimony.  R.  v.  Muscat  is  the  leading  case  on  this  subject  (g). 
That  was  an  indictment  for  perjury  ;  and  Parker,  C.  J.,  in  summing 
up,  is  reported  to  have  said  (/*)  :  "  There  is  this  difference  between 
a  prosecution  for  perjury  and  a  bare  contest  about  property,  that 
in  the  latter  case  the  matter  stands  indifferent ;  and,  therefore,  a 
credible  and  probable  witness  shall  turn  the  scale  in  favour  of  either 
party ;  but  in  the  former,  presumption  is  ever  to  be  made  in  favour 
of  innocence ;  and  the  oath  of  the  party  will  have  a  regard  paid 
to  it  until  disproved.  Therefore,  to  convict  a  man  of  perjury,  a 
probable,  a  credible  witness  is  not  enough ;  but  it  must  be  a  strong 
and  clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant,  for  else  there  is  only  oath  against  oath."  Now  the 
book  called  "  The  ^Modern  Reports  "  is  not  of  very  high  authority  ; 
but  even  supposing  the  utmost  accuracy  in  the  above  report,  there 
is  nothing  in  Chief  Justice  Parker's  charge  inconsistent  with  the 
supposition  that  his  observations  were  made  in  the  way  of  pru- 
dential advice  and  direction  to  the  jury,  and  not  with  the  view  of 
laying  down  an  imperative  rule  of  law ;  and  this  supposition  is  in 
some  degree  confirmed  by  the  comparison  with  which  he  sets  out, 
between  the  proof  in  perjury  and  that  in  civil  cases. 

§  604.  The  rule  requiring  two  witnesses  in  indictments  for  perjury 
applies  only  to  the  proof  of  the  falsity  of  the  matter  sworn  to  by 
the  defendant :  all  preliminary  or  collateral  matters — such  as  the 
jurisdiction  and  sitting  of  the  court,  the  fact  of  the  defendant  having 
taken  the  oath,  together  with  the  evidence  he  gave,  »!s:c. — may  be 
proved  in  the  usual  way  («'). 

(c)  See  2  Hawk.  P.  C.  c.  46,  s.  2,  and          (/)  SuprA,  bk.  1,  pt.  2,  §  119. 
c.  25,  s.  131  et  seq.  &c.  (g)  10  Mod.  192,  Mich.  12  Ann. 

(d)  Fortesc.  de  Laud.  c.  32.  (h)  Id.  194. 

(e)  3  Inst.  163.  (i)  Tayl.  Ev.  §  880. 
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§  605.  The  reason  usually  assigned  in  our  books  for  requiring 
two  witnesses  in  perjury — viz.,  that  the  evidence  of  the  accused 
having  been  given  on  oath,  when  nothing  beyond  the  testimony  of 
a  single  witness  is  produced  to  falsify  it,  there  is  nothing  but  oath 
against  oath  (k) — is  by  no  means  satisfactory.  All  oaths  are  not 
of  equal  value  ;  for  the  credibility  of  the  statement  of  a  witness 
depends  quite  as  much  on  his  deportment  when  giving  it,  and  the 
probability  of  his  story,  as  on  the  fact  of  it  being  deposed  to  on 
oath;  and,  as  is  justly  remarked  by  Sir  W.  D.  Evans,  the  motives 
for  falsehood  in  the  original  testimony  or  deposition  may  be  much 
stronger  with  reference  to  the  event  on  the  one  side  than  the  motives 
for  a  false  accusation  of  perjury  on  the  other  (I).  In  many  cases, 
even  of  the  most  serious  kind,  tribunals  are  compelled  to  decide  on 
the  relative  credit  of.  witnesses,  who  swear  in  direct  contradiction  to 
each  other.  Where,  for  instance,  a  murder  or  larceny  is  proved  by 
one  or  more  witnesses,  and  an  alibi,  or  other  defence  wholly  irre- 
concilable with  their  evidence,  and  inconsistent  with  any  hypothesis 
of  mistake,  is  proved  by  a  like  number  produced  by  the  accused ; 
the  verdict  of  the  jury  may  virtually,  though  not  formally,  determine 
that  one  set  of  witnesses  or  the  other  has  committed  perjury. 

§§  606-7.  The  foundations  of  this  rule,  we  apprehend,  lie  much 
deeper.  The  legislator  dealing  with  the  offence  of  perjury  has 
to  determine  the  relative  weight  of  conflicting  duties.  Measured 
merely  by  its  religious  or  moral  enormity,  perjury,  always  a 
grievous,  would  in  many  cases  be  the  greatest  of  crimes,  and 
as  such  be  deserving  of  the  severest  punishment  which  the  law 
could  inflict.  But  when  we  consider  the  very  peculiar  nature  of 
this  offence,  and  that  every  person  who  appears  as  a  witness  in 
a  court  of  justice  is  liable  to  be  accused  of  it  by  those  against 
whom  his  evidence  tells,  who  are  frequently  the  basest  and  most 
unprincipled  of  mankind  ;  and  when  we  remember  how  powerless 
are  the  best  rules  of  municipal  law  without  the  co-operation  of 
society  to  enforce  them, — we  shall  see  that  the  obligation  of  pro- 
tecting witnesses  from  oppression,  or  annoyance,  by  charges,  or 
threats  of  charges  of  having  borne  false  testimony,  is  far  paramount 
to  that  of  giving  even  perjury  its  deserts.  To  repress  that  crime, 
prevention  is  better  than  cure  ;  and  the  law  of  England  relies,  for 
this  purpose,  on  the  means  provided  for  detecting  and  exposing 
the  crime  at  the  moment  of  commission, — such  as  publicity, 

(k)  4  Blackst.  Comm.  358  ;  Peake's  Ev.       3  Gr.  Russ.  77-78,  4th  Ed.  ;  A',  v.  Ham 
9,  5th  Ed.  ;  3  Stark.   Ev.   859,  3rd  Ed.  ;       5  B.  &  A.  939,  n. 

(I)  2  Ev.  Potli.  280. 
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cross-examination,  the  aid  of  a  jury,  &c. ;  and  on  the  infliction  of  a 
severe,  though  not  excessive  punishment,  wherever  the  commission 
of  the  crime  has  been  clearly  proved  (m).  But  in  order  to  carry 
out  the  great  objects  above  mentioned,  our  law  gives  witnesses  the 
privilege  of  refusing  to  answer  questions  which  tend  to  criminate,  or 
to  expose  them  to  penalty  or  forfeiture  (n) ;  it  allows  no  action  to  be 
brought  against  a  witness,  for  words  written  or  spoken  in  the  course 
of  his  evidence  (o) ;  and  it  throws  every  fence  round  a  person  accused 
of  perjury.  Besides,  great  precision  is  required  in  the  indictment ; 
the  strictest  proof  is  exacted  of  what  the  accused  swore ;  and, 
lastly,  the  testimony  of  at  least  two  witnesses  must  be  forthcoming 
to  prove  its  falsity.  The  result  accordingly  is  that  in  England  little 
difficulty,  comparatively  speaking,  is  found  in  obtaining  voluntary 
evidence  for  the  purposes  of  justice ;  and  although  many  persons 
may  escape  the  punishment  awarded  by  law  to  perjury,  instances 
of  erroneous  convictions  for  it  are  unknown,  and  the  threat  of  an 
indictment  for  perjury  is  treated  by  honest  and  upright  witnesses  as  a 
bratum  fulmen.  This  view  of  the  policy  of  our  law  is  supported  by 
the  history  of  legislation  on  the  subject  of  perjury,  the  punishment 
for  which,  though  still  possibly  severe,  has  been  gradually  relaxed  (p). 

§  608.  It  is  not  easy  to  define  the  precise  amount  of  evidence 
required,  from  each  of  the  witnesses  or  proofs  in  such  cases. 
Indeed,  as  was  well  observed  by  a  very  learned  judge  (q),  any 
attempt  to  do  so  would  be  illusory.  Mr.  Starkie,  in  his  Treatise 
on  Evidence  (r),  informs  us  that  he  heard  it  once  held  by  Lord 
Tenterden  that  the  contradiction  of  the  evidence  given  by  the 
accused  must  be  given  by  tico  direct  witnesses ;  and  that  the 

(m)  We  have  not  overlooked  the  vexata  evidence  besides  that  of  the  accused,  were 

tjiupstio,  whether  the  taking  away  life  by  given  on  the  former  trial ;  for  it  would  be 

false  testimony  is  punishable  capitally  by  impossible  to  measure  the  effect  of  his  testi- 

English  law;   on  which  subject  see  R.  v.  mony  on  the  mind  of  the  tribunal.     Indeed, 

M'i'.-'laind.  1  Leach,  52  (in  which  an  indict-  in  most,  if  not  in  all  such  unhappy  cases, 

nieiit  was  held  bad)  ;  Fost.  Cr.  Law,  131,  more  or  less  blame  rests  with  the  tribunal 

132  ;  19  How.  St.  Tr.  810,  n.  ;  4  Blackst.  in  rashly  giving  credit  to  the  false  evidence ; 

Comm.  138  and  139  ;  and  196,  with  note  and  of  this  opinion  are  said  to  have  been 

(4)  of  Professor  Christian.     Supposing  the  the  old  Gothic  lawgivers,  who  under  such 

affirmative,  it  could  only  be  by  an  indict-  circumstances  punished  both  the  witness 

ment,  not  for  perjury,  but  for  murder  :  for  and  the  judge,  and,  to  make  all  sure,  the 

it  is  clear  that  no  capital  indictment  could  prosecutor.     See  4  Blackst.  Comm.  196. 

be  framed  for  bearing  false  witness  with  (n)  Bk.  2,  pt.  1,  eh.  1. 

intent  to  murder,  where  no  conviction  of  the  (o)  Seaman  v.  Netherclift,  2  C.  P.  D.  53  ; 

innocent  party  ensued.     And  as  in  all  cases  and  see  §  126,  ante. 

of  homicide,  the  death  of  the  deceased  must  (p)  See  ante,  §  55. 

be  clearly  and  unequivocally  traced  to  the  (q)  Per  Erie,  C.  J.,  R.  v.  Shaw,  10  Cox, 

act  of  the  accused,  no  such  indictment  for  C.  C.  66,  72. 

murder  could  be   sustained,  if  any  other  (/•)  3  Stark.  Ev.  860,  n.  (q),  3rd  Ed. 
evidence,  certainly  if  any  other  material 
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negative,  supported  by  one  direct  witness  and  by  circumstantial 
•evidence,  would  not  be  sufficient ;  and  allusion  to  a  ruling  of  that 
sort  was  made  by  Coleridge,  J.,  in  a  case  before  him  (s).  But  this 
•decision,  if  it  ever  took  place,  is  most  certainly  not  law.  It  would 
be  a  startling  thing  to  proclaim  that  if  a  man  can  get  rid  of  all 
direct,  he  may  defy  all  circumstantial,  evidence,  and  commit 
perjury  with  impunity  ;  and  we  accordingly  find  a  contrary  doctrine 
laid  down  in  a  variety  of  cases  (t).  Again,  some  modern  authorities 
express  themselves  as  though  it  would  be  sufficient  if  one  witness 
were  to  negative  directly  the  matter  sworn  to  by  the  defendant ; 
and  some  material  circumstances  were  proved  by  another  witness, 
in  confirmation  or  corroboration  of  his  testimony  («).  So  that, 
according  to  this  view,  it  would  only  be  necessary  to  corroborate 
the  testimony  of  the  direct  witness  in  the  same  manner  as  judges 
are  in  the  habit  of  requiring  the  testimony  of  an  accomplice  to  be 
corroborated  ;  or  as  the  testimony  of  a  woman  must  be  corroborated 
who  seeks  to  fix  a  man  with  the  maintenance  of  a  bastard  child,  or 
for  damages  for  a  breach  of  promise  of  marriage  (x). 

§  609.  It  becomes,  therefore,  a  question  whether  the  old  rule 
and  reason  of  the  matter  are  satisfied,  unless  the  evidence  of  each 
witness  has  an  existence  and  probative  force  of  its  own,  independent 
of  that  of  the  other;  so  that  supposing  the  charge  were  one  in 
which  the  law  allows  condemnation  on  the  oath  of  a  single  witness, 
the  evidence  of  either  would  form  a  case  proper  to  be  left  to  a 
jury,  or  would  at  least  raise  a  strong  suspicion  of  the  guilt  of  the 
defendant.  And  by  analogy  to  this,  where  the  evidence  is — as  it 
undoubtedly  may  be  by  law — wholly  circumstantial,  whether  enough 
must  not  be  proved  by  each  witness  to  form  a  case  fit  to  be  left 
to  the  jury,  if  the  artificial  rule  requiring  two  witnesses  did  not 
intervene  ;  or  whether  it  would  be  sufficient,  if  the  evidence  of  one 
witness  were  such  as  to  raise  a  violent  presumption  of  guilt,  and 
that  of  another  to  raise  a  reasonable  suspicion  of  it, — "  Prsesumptio 
violenta  valet  in  lege  "  (y). 

§  610.  To  test  this  view  of  the  law  by  the  decisions  and  language 
of  judges.  In  R.  v.  Parker  (z),  Tindal,  C.  J.,  says,  "With  regard 
to  the  crime  of  perjury  the  law  says  that  where  a  person  is  charged 

(s)  Champncy's  case,  2  Lew.  C.  C.  258.  Ev.  §  876  ;  K.  v.  Gardiner,  8  C.  &  P.  739, 

(t)  See  3  Russell  on  Crimes,  72  ct  scq.,  11.  v.  Yatcs,  C.  &  Marsh.  159. 

5th  Ed.,  and  the  cases  cited  infra.     The  (x)  See  §  621,  infra. 

same  was  also  laid  down  by  Cresswell,  J.,  in  (y)  Jenk.  Cent.  2,  Cas.  3.    See  Co.  Litt. 

11.  v.  Young.  Kent  Sum.  Ass.  1853,  M.S.  6  b  ;  and  siqn-a,  ch.  2,  §  317. 

(H)  1  Greenl.  Ev.  §  257,  7th  Ed.  ;  Tayl.  (z)  C.  &  Marsh.  646. 
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with  that  offence,  it  is  not  enough  to  disprove  what  he  has  sworn 
by  the  oath  of  one  other  witness ;  and  unless  there  are  two  oaths, 
or  there  be  some  documentary  evidence,  or  some  admission,  or 
some  circumstances  to  supply  the  place  of  a  second  witness,  it  is 
not  enough."  In  Champney's  case  (a),  Coleridge,  J.,  said  that 
"  one  witness  in  perjury  is  not  sufficient,  unless  supported  by 
circumstantial  evidence  of  the  strongest  kind ;  indeed,  Lord 
Tenterden,  C.  J.,  was  of  opinion  that  two  witnesses  were  necessary 
to  a  conviction ;  "  and  the  reporter  adds,  that  the  doctrine  of 
Champney'«  case  was  ruled  by  the  same  judge  in  a  case  of  R.  v. 
Wiylcy.  In  R.  v.  Yates  (b),  Coleridge,  J.,  also  said  :  "  The  rule 
that  the  testimony  of  a  single  witness  is  not  sufficient  to  sustain  an 
indictment  for  perjury  is  not  a  mere  technical  rule,  but  a  rule 
founded  on  substantial  justice ;  and  evidence  confirmatory  of  that 
one  witness,  in  some  slight  particulars  only,  is  not  sufficient  to 
warrant  a  conviction."  In  11.  v.  Roberts  (c) ,  Patteson,  J.,  said: 
"  If  the  false  swearing  be,  that  two  persons  were  together  at  a 
certain  time ;  and  the  assignment  of  perjury  be,  that  they  were  not 
together  at  that  time, — evidence  by  one  witness  that  at  the  time 
named  the  one  was  at  London,  and  by  another  witness  that  the 
other  was  at  York,  would  be  sufficient  proof  of  the  assignment  of 
perjury."  And,  lastly,  in  R.  v.  Mayheic  (d), — where  the  defendant, 
an  attorney,  was  indicted  for  perjury  in  an  affidavit  made  by  him 
in  opposition  to  a  motion  to  refer  his  bill  of  costs  for  taxation, — 
one  witness  was  called  to  prove  the  perjury  ;  and  in  lieu  of  a 
second,  it  was  proposed  to  put  in  the  defendant's  bill  of  costs  which 
he  had  delivered.  On  this  being  objected  to,  Lord  Denman,  C.  J., 
said:  "  I  have  quite  made  up  my  mind  that  the  bill  delivered  by 
the  defendant  is  sufficient  evidence ;  or  that  even  a  letter,  written 
by  the  defendant,  contradicting  his  statement  on  oath,  would  be 
sufficient  to  make  it  unnecessary  to  have  a  second  witness."  Sir 
"W.  D.  Evans  tells  us  that  he  recollects  having  seen  this  principle 
acted  on  in  practice  in  his  time  (e),  though  there  is  an  old  case 
in  Siderfin  to  the  contrary  (/).  The  question  as  to  the  quantity 
of  evidence  required  on  a  prosecution  for  perjury  was  also  fully 
discussed  before  the  Court  of  Criminal  Appeal  in  a  case  of  R.  v. 
B<>ulter  (g),  which  case,  however,  was  disposed  of  on  the  special 
circumstances,  without  the  court  laying  down  any  general  principle  ; 
and  a  good  instance  of  the  application  of  the  general  rule  to  the 


(a)  2  Lew.  C.  C.  253.  (e)  2  Ev.  Poth.  280. 

(b)  C.  &  Marsh.  139.  (/)  R.  v.  Carr,  1  Sid.  419  ;  Resol.  3. 

(c)  2  Car.  &  K.  614.  (g)  2  Den.  C.  C.  396. 

(d)  6  C.  &  P.  315. 
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advantage  of  a  defendant  may  be  found  in  the  direction  of 
Stephen,  J.,  to  acquit  the  defendant  in  E.  v.  Kndacott  (/<).  There 
the  defendant  was  a  metropolitan  police  constable,  and  the  charge 
of  perjury  was  that  he  had  sworn  that  he  had  seen  a  girl  whom 
he  had  given  into  custody  as  a  prostitute,  three  times  in  Regent 
Street  during  six  weeks.  Stephen,  J.,  stated  the  rule  of  law  to 
be  that  "if  upon  a  trial  for  perjury  the  only  evidence  against 
the  defendant  is  the  statement  of  one  witness  contradicting  the 
oath  on  which  the  perjury  is  assigned,  and  if  no  circumstances 
are  proved  which  corroborate  such  witness,  the  defendant  is 
entitled  to  be  acquitted,"  pointed  out  that  the  contradiction  of 
the  girl  herself  was  substantially  the  sole  evidence  against  the 
constable,  and  strongly  commented  on  the  possibility  of  a  mistake 
on  the  part  of  the  constable.  Probably  the  soundest  view  of  this 
subject  is  that  stated  by  Erie,  C.  J.,  in  R.  v.  SJtaic  (i)  ;  viz.,  that 
the  degree  of  corroborative  evidence  requisite  in  such  cases  must 
be  a  matter  for  the  opinion  of  the  tribunal  which  tries  the  case, 
which  must  see  that  it  deserves  the  name  of  corroborative  evidence. 
Where  the  alleged  perjury  consists  in  the  defendant  having 
sworn  contrary  to  what  he  had  previously  sworn  on  the  same 
subject,  the  case  is  not  within  the  rule  we  have  been  considering  ; 
and  the  defendant  may  be  convicted,  simply  upon  proof  of  the 
contradictory  evidence  given  by  him  on  the  two  occasions  (A1) . 

§  611.  2.  The  next  exception  is  in  the  proof  of  wills  attested  by 
more  than  one  witness,  in  the  manner  formerly  required  by  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  5,  and  now  by  the  Wills  Act, 
1837,  7  Will.  4  &  1  Yict.  c.  26,  as  amended,  with  regard  to  the 
position  of  the  signature  of  the  testator,  15  &  16  Viet.  c.  24  (I). 
The  practice  under  both  these  statutes  is  thus  stated  in  a  text-book : 
"  Where  an  instrument  requiring  attestation  is  subscribed  by  several 
witnesses,  it  is  only  necessary  to  call  one  of  them,  exccptiiui  in  the 
case  of  wills  relating  to  real  estate ;  with  respect  to  which  it  has  for 
many  years  been  the  practice  of  courts  of  equity,  and  is  now  the 
practice  of  all  the  courts,  to  require  that  all  the  witnesses  who  are 
in  England,  and  capable  of  being  called,  should  be  examined.  It 
used  to  be  said  that  all  the  subscribing  witnesses  must  be  called, 
in  order  to  satisfy  the  conscience  of  the  Lord  Chancellor  (m). 


(h)  Times,  November  2nd,  1887.  (m)  Tayl.  Ev.   §  1854,  citing  ti 

(•t)  10  Cox,  C.  C.  66,  72.  section,    subs.   11  of  the  Judicature  Act, 

(k)  11.  v.  A'nill,  5  B.  &  Al.  929,  n.  («).  1873,    as   making  the   Cbm.-ery    pi 

(1)  See  bk.  2,  pt.  3,  ch.  1,  §  222.  generally  applicable. 
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§  61'2.  3.  Another  exception  to  this  rule  was  in  the  "  trial  by 
witnesses,"  or,  as  our  old  lawyers  expressed  it,  "  trial  by  proofs," — 
expressions  used  in  our  books  to  designate  a  few  cases  which  were 
tried  by  the  judges  instead  of  a  jury.  It  is  not  easy  to  fix  precisely 
what  these  cases  were.  About  one,  indeed,  there  can  be  no  question  ; 
viz.,  where  on  a  writ  of  dower,  the  tenant  pleaded  that  the  husband 
of  the  demandant  was  still  living  (n)  ;  and  Finch  (o),  relying  on  the 
obiter  dictum  of  the  court  in  8  Hen.  VI.  23,  pi.  7,  says  that  this 
was  the  only  case  hi  which  trial  by  witnesses  was  allowed.  But 
other  authorities  mention  several  more, — e.g.,  the  summons  of  a 
tenant  in  a  real  action  (/>) ;  the  summons  of  a  juror  in  an  assize  (q); 
and  the  challenge  of  a  juror  (r)  ;  and  two  viewers  are  said  to  have 
been  required  in  an  action  of  waste  (s).  Mr.  Justice  Blackstone 
endeavours  to  reconcile  this  discrepancy  by  supposing  that  the 
plea  of  the  life  of  the  husband  in  a  writ  of  dower  was  the  only 
case  in  which  the  direct  issue  in  the  cause  was  tried  by  witnesses, 
all  the  other  instances  being  of  collateral  matters  (0-  But  it  is  not 
quite  clear  that,  in  ancient  times,  issue  taken  on  the  death  of  the 
husband  in  a  cui  in  vita  («),  and  in  some  other  cases  (.r),  was  not 
tried  by  witnesses ;  and  with  respect  to  the  action  of  dower,  although 
modern  authorities  speak  of  the  above  plea  as  a  plea  in  bar  (y),  some 
of  the  old  authorities  treat  it  as  a  dilatory  plea  (z) .  Real  and  mixed 
actions  are  now  abolished  by  the  Eeal  Property  Limitation  Act, 
1833,  3  &  4  Will.  4,  c.  27,  s.  36,  and  the  Common  Law  Procedure 
Act,  1860,  '23  &  24  Yict.  c.  126,  s.  26;  but  it  may  be  a  question 
whether  two  witnesses  are  not  still  required  when,  in  an  action  for 
dower  brought  in  the  form  given  by  the  latter  Act,  the  death  of  the 
husband  is  disputed. 

§  613.  The  evidence  on  this  kind  of  trial  need  not  be  direct ; 
it  is  sufficient  if  the  witnesses  speak  to  circumstances,  giving  rise 
to  a  reasonable  intendinent  or  presumption  of  the  truth  of  the 

fact  which  they  are  called  to  prove  (a). 

(n)  Finch,    Law,   423  ;  S  Hen.   VI.  23,  (*)  Clayt.  89,  pi.  150. 

pi.  7  ;  56  Hen.  III.,  cited  2  Rol.  Abr.  578,  (t)  3  Blackst.  Cnmm.  336. 

pi.  14.  (u)  2  Ed\v.  II.  24,  tit.  Cui  in  Vita. 

(o)  Finch,  i,i  I  (z)  See  36  Ass.  pi.  6  ;  39  Id.  pi.  9  ;  30 

(p)  Co.  Litt.  6  b  ;  Gilb.  Ev.  151,  4th  Ed.  Id.  pi.  26  ;  43  Id.  pi.  26. 

(q)  Co.  Litt.  153  b.  (y)  Com.  Dig.  Pleader,  2  Y.  9  ;  2  Wins. 

(r)  Co.  Litt.  6  b.    This  probably  means,  Sannd.  44  d,  6th  Ed. 

an  objection  to  the  sufficiency  of  the  sum-  (z)  Bract,   lib.    4,   c.   7,  fol.   301,  302  ; 

mon*  of  a  juror  in  a  real  action  ;    see  2  Dyer,  185  a,  pi.  65. 

Hawk.  P.  C.  c.  25,  §  131.     Certain  it  is  (a)  Thornev.  Rol/,  Dyer,  185  a,  pi.  65; 

that  no  such  rule  is  observed  in  modern  1  Anders.  20,  pi.  42. 
practice  when  a  juror  is  challenged. 
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§  614.  4.  There  seems  to  be  some  difference  among  the  authorities 
as  to  whether  two  witnesses  were  required  on  a  claim  of  villenage 
or  nifety  (b).  If  such  were  the  rule,  it  was  a  good  one  in  favorem 
libertatis ;  but  it  is  needless  to  pursue  the  inquiry  at  the  present 
day. 

§  615.  We  now  proceed  to  the  statutory  exceptions.  Of  these 
the  most  important  and  remarkable  is  found  in  the  practice  on 
trials  for  high  treason  and  misprision  of  treason.  The  better 
opinion  and  weight  of  authority  are  strongly  in  favour  of  the 
position  that  at  the  common  law  a  single  witness  was  sufficient 
in  high  treason,  and  a  fortiori  in  petty  treason  or  misprision  of 
treason  (c).  In  the  3  Inst.  26,  however,  Sir  Edward  Coke  says: 
"  It  seemeth  that,  by  the  ancient  common  law,  one  accuser  or 
witness  was  not  sufficient  to  convict  any  person  of  high  treason. 
.  .  .  And  that  two  witnesses  be  required,  appeareth  by  our  books  " 
(here  he  cites  several  authorities,  all  of  which  relate  to  the  two 
witnesses  required  on  a  trial  by  witnesses  (d),  and  have  no  reference 
to  treason  or  criminal  proceedings),  "  and  I  remember  no  authority 
in  our  books  to  the  contrary ;  and  the  common  law  herein  is 
grounded  upon  the  law  of  God,  expressed  both  in  the  Old  and  New 
Testament;  Deut.  xvii.  6;  xix.  15;  Matt,  xviii.  16;  John,xviii.  23 
(perhaps  meant  for  John,  viii.  17)  ;  2  Cor.  xiii.  1  ;  Heb.  x.  28 :  '  In 
ore  duorum  aut  trium  testium  peribit  qui  interficietur ;  Nemo  occi- 
datur  uno  contra  se  dicente  testimonium.'  '  Now,  supposing  these 
and  similar  passages  of  Scripture  to  be  applicable  to  municipal  law 
at  all  (e),  a  decisive  answer  to  Sir  Edward  Coke  is  given  by  Serjeant 
Hawkins  (/), — viz.,  that  his  argument  proves  too  much  ;  for  that 
"whatsoever  may  be  said  either  from  reason  or  Scripture  for  the 
necessity  of  two  witnesses  in  treason  holds  as  strongly  in  other 
capital  causes,  and  yet  it  is  not  pretended  that  there  is,  or  ever 
was,  any  such  necessity  in  relation  to  any  other  crime  but  treason." 
Besides,  the  authority  of  some  parts  of  the  3rd  Institute  has  been 
doubted  (g).  Perhaps  the  hypothesis  offered  in  a  former  part  of 
this  chapter,  respecting  the  origin  of  the  rule  requiring  two  witnesses 
in  perjury,  may  assist  us  here  also ;  viz.,  that  our  old  lawyers  con- 
sidered two  witnesses  necessary  on  all  criminal  charges,  including 

(b)  See  Britton,  c.  31  ;  2  Rol.  Abr.  675,  Bro.    Abr.    Corone,   pi.   219;   Dyer,   1:'.± 
Evidence,   pi.  3;   F.  N.  B.   78,  H.  ;  and  pi.    75;    Kel.   18  and  49;  1   Hale,  1'.   <  . 
Fitz.  Abr.  Villenage,  pi.  39.  297-301,  324  ;  2  Id.  286,  287. 

(c)  2  Hawk.  P.  C.  c.  25,  §  131,  and  c.  46,  (d)  See  suprti,  §  612. 

§   2  ;  Foster,  Cr.   Law,    233  ;    1    Greenl.  (e)  See,  on  this  subject,  siiprii,  §  597. 

Ev.  §  255,  7th  Ed.  ;  Taylor,  Ev.  §  869,  4th  (/)  2  Hawk.  P.  C.  c.  25,  §  131. 

Ed.  ;  The  Case  of  Clippiny,  T.  Jones,  263:  (<)}  Kely.  49. 
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treason,  but  deemed  this  requisite  complied  with  when  the  trial 
was  by  jury,  who,  in  those  days,  were  looked  on  as  witnesses  (/O . 

§§  616-618  (0-  At  common  law,  then,  a  charge  of  treason 
might  be  maintained  on  the  testimony  of  a  single  witness,  but 
two  witnesses  were  made  requisite  by  1  Ed.  c.  12,  and  5  &  6  Ed. 
c.  11.  But  a  subsequent  statute,  1  &  2  P.  &  M.  c.  10,  s.  7,  having 
directed  that  all  trials  for  treason  should  be  had  only  according  to 
the  due  order  and  course  of  the  common  law,  and  not  otherwise, 
the  judges  of  those  days  doubted,  or  affected  to  doubt,  whether  the 
statutes  of  Edw.  VI.  were  not  repealed.  The  question  was  raised 
in  several  cases,  and  the  doubt  finally  overruled  in  the  time  of 
Charles  II.  (k). 

The  modern  law  on  this  subject  is  contained  in  7  &  8  Will.  3, 
c.  3,  by  s.  2,  of  which  no  person  may  be  tried,  for  treason  or  for 
ruisprision  of  treason,  "  but  by  and  upon  the  oaths  and  testimony 
of  two  lawful  witnesses,  either  both  of  them  to  the  same  overt  act, 
or  one  of  them  to  one,  and  the  other  of  them  to  another  overt  act 
of  the  same  treason,"  unless  the  party  tried  confess  the  same,  or 
stand  mute,  or  refuse  to  plead. 

The  reason  for  requiring  two  witnesses  in  high  treason  and 
ruisprision  of  treason — unquestionably  that  which  influenced  the 
framers  of  the  modern  statutes  on  the  subject,  whatever  may  have 
been  the  motives  of  those  of  the  earlier  ones — is  the  peculiar 
nature  of  these  offences,  and  the  facility  with  which  prosecutions 
for  them  may  be  converted  into  engines  of  abuse  and  oppression  (/). 
For  although  treason,  when  clearly  proved,  is  a  crime  of  the 
deepest  dye,  and  deservedly  visited  with  the  severest  punishment, 
yet  it  is  one  so  difficult  to  define — the  line  between  treasonable 
conduct  and  justifiable  resistance  to  the  encroachments  of  power, 
or  even  the  abuse  of  constitutional  liberty,  is  often  so  indistinct  ; 
the  position  of  the  accused  is  so  perilous,  struggling  against  the 
whole  power  and  formidable  prerogatives  of  the  crown — that  it  is 
the  imperative  duty  of  every  free  state  to  guard,  with  the  most 
scrupulous  jealousy,  against  the  possibility  of  such  prosecutions 
being  made  the  means  of  ruining  political  opponents  (m).  With 
this  view  the  7  &  8  Will.  3,  c.  3,  besides  requiring  two  witnesses 

(h)  Supra,   §  603.     The  rule  that  two  (i)  These  sections  have  been  somewhat 

witiiesses  are  required  to  support  a  charge  shortened  iu  the  later  editions  of  this  work, 

of  treason  is  incorporated  in  the  Constitu-  (k)  Fost.  C.  L.  237. 

tion    of  the   United    States   of    America.  (I)  4   Blackst.   Comm.  358  ;    Gilb.   Ev. 

where,  however,  it  seems  that  one  witness  152,  4th  Ed. 

maybe  sufficient  to  prove  one  act.  and  one  (»i)  Gilb.  Ev.  152,  4th  Ed. 
another. 
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as  already  stated,  enacts,  inter  alia,  that  no  person  shall  be  tried 
for  any  of  the  treasons  therein  mentioned  except  attempts  to 
assassinate  the  king,  unless  the  indictment  be  found  within  three 
years  after  the  offence  committed  (».) ;  that  the  accused  shall  have 
a  copy  of  the  indictment  five  days  before  the  trial  (o),  and  a  copy 
of  the  jury  panel  two  days  before  the  trial  (_?>).  And  by  7  Anne, 
c.  21,  s.  11  (in  part  repealed  and  re-enacted  by  6  Geo.  4,  c.  50), 
a  copy  of  the  indictment,  a  list  of  the  witnesses  to  be  produced, 
and  of  the  jurors  impanelled,  are  to  be  delivered  to  him  a  certain 
time  before  the  trial.  All  these  protections  have  been  taken  away, 
by  subsequent  statutes,  from  certain  cases  of  treason  and  mi-prision 
of  treason,  which,  though  within  the  letter,  are  certainly  not 
within  the  spirit  of  the  former  enactments  ;  viz.,  where  the  overt 
acts  of  treason  charged  in  the  indictment  are  the  assassination  of 
the  sovereign,  or  any  direct  attempt  against  his  life  or  person  ((/). 

§  619.  The  principle  of  7  &  8  Will.  3,  c.  3,  requiring  two 
witnesses  in  treason,  has,  however,  been  severely  attacked.  Bishop 
Burnet,  speaking  of  that  statute  shortly  after  it  was  passed,  said 
the  design  of  it  seemed  to  be  to  make  men  as  safe  in  all  treasonable 
conspiracies  and  practices  as  possible  (•;•) ;  but  he  afterwards  makes 
some  observations  which  it  would  be  difficult  to  reconcile  with  this 
language  (s).  Bentham,  as  might  be  expected,  strongly  condemns 
it  (t)  ;  but  his  chief  arguments  are  directed  against  the  portions 
now  repealed  by  Treason  Act,  1800,  39  &  40  Geo.  3,  c.  93,  and  the 
Treason  Felony  Act,  1842,  5  &  6  Viet.  c.  51  («).  He  observes, 
however,  that  after  the  passing  of  this  statute,  "  a  minister  might 
correspond  (as  so  many  ministers  were  then  actually  corresponding) 
with  the  exiled  king  by  single  emissaries,  and  be  safe.  ...  As  to 
the  other  provisions,  then,  all  of  them  have  their  merit ;  some  of 
them  were  no  more  than  the  removal  of  barefaced  injustice ;  but 
as  to  this,  it  was  specially  levelled,  not  against  false  accusations, 
but  against  true  ones  "  (x). 

All  this  reasoning,  however,  is  more  specious  than  sound.  It 
seems  based,  in  some  degree  at  least,  on  the  false  principle  that 
has  been  examined  in  the  Introduction  to  this  work(^/),  and  which 

(n)  7  &  8  Will.  3,  c.  3,  §  6.  ferred  to  will  be  found  in  Burnet's  History 

(o)  Id.  §  1.  of  his  own  Times,  vol.  2,  p.  Ml.  Ed.  1734. 

(p)  Id.  §  7.  (0  5  Benth.  Jud.  Ev.  485-495. 

(q)  39  &  40  Geo.  3,  c.  93,  and  5  &  6  Viet.  (u)  See  supra,  §  618,  and,  Y////V,  l>k.   1, 

c.  51.  pt.  1,  ch.  2. 

(?•)  Fost.  C.  L.  221  ;  5  Benth.  Jud.  Ev.  (.>•)  5  Benth.  Jud.  Ev.  490. 

489.  (.'/)  Introd.  pt.  2,  §  49. 

(s)  Fost.  in  loc.  cit.      The  passages  re- 
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is  to  be  found  more  or  less  in  every  part  of  Bentham's  Treatise  on 
Judicial  Evidence  ;  viz.,  that  the  indiscreet  passiveness  of  the  law 
is  as  great  an  evil  as  its  corrupt  or  misdirected  action  :  and  con- 
sequently that  the  erroneous  conviction  and  punishment  of  an 
innocent,  a  violent,  or  even  a  seditious  man,  for  the  offence  of 
treason,  works  the  same  amount  of  mischief  as  the  escape  of  a 
traitor  from  justice,  and  no  more.  Besides,  the  above  authors 
appear  to  have  assumed  that  in  the  case  put  of  ministers  corre- 
sponding with  attainted  persons  by  means  of  a  single  emissary, 
and  such  like,  the  incapacity  to  prosecute  for  treason  involves 
impunity  to  the  criminal.  They  forget  that  there  has  always  been 
such  an  offence  as  m-ditwits  conduct,  which,  being  only  a  misde- 
meanour, may  be  proved  by  one  witness,  and  which  does  not  merge 
in  the  treason  (z).  And  of  late  years  the  legislature  has  created 
an  intermediate  offence  between  treason  and  sedition,  by  making 
various  acts,  committed  against  the  crown  and  government  of  the 
country,  felony,  and  severely  punishable  (a).  By  the  law  as  it 
stands,  persons  sometimes  escape  with  a  conviction  for  felony  or 
sedition  whose  conduct,  considered  with  technical  accuracy,  amounts 
to  treason.  But,  on  the  other  hand,  those  who  are  innocent  of  that 
terrible  crime  lie  under  no  dread  of  being  falsely  accused  of  it  : 
and  when  a  conviction  for  treason  does  take  place,  it  is  on  such 
unquestionable  proof  that  the  blow  descends  on  the  disaffected 
portion  of  society  with  a  moral  weight,  increased  a  hundred-fold 
by  the  moderation  of  the  executive  in  less  aggravated  cases. 

§  620.  The  rule  requiring  two  witnesses  in  treason  only  applies 
to  the  proof  of  the  overt  acts  of  treason  charged  in  the  indictment : 
any  collateral  matters  may  be  proved  as  at  common  law  (I) ;  such 
as  that  the  accused  is  a  subject  of  the  British  crown  (<•),  and  the 
like.  Nor  perhaps  does  it  hold  on  the  trial  of  collateral  issues  ;  as, 
for  instance,  where  a  prisoner  convicted  of  treason  makes  his 
escape,  and  on  being  retaken  and  brought  up  to  receive  judgment, 
denies  his  identity  with  the  party  mentioned  in  the  record  of 
conviction  (d). 

§  621.  There  are  other  statutory  exceptions  to  the  rule  in 
question.  By  the  Bastardy  Amendment  Act,  1872,  35  &  36  Viet, 
c.  65,  s.  4,  re-enacting  in  substance  the  repealed  3rd  section  of 

(;)  4     Blackst.     Comm.     119  ;     A.    v.  (c)  Fost.  C.  L.  240  ;  K  v.  Vaughan,  13 

heading,  7  How.  St.  Tr.  265-267.  How.  St.  Tr.  535,  per  Holt,  C.  J. 

(a)  11  &  12  Viet.  c.  12.  (d)  In  such  cases  the  prisoner  has  no 

(&)  Tayl.  Ev.  j  872.  4th  Ed.  ;  Fost.  C.  L.  peremptory    challenge.       Ratcliffe's   case, 

240-242  ;  1  East.  P.  C.  130.  Fost.  C.  L.  42. 
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the  Poor  Law  Amendment  Act,  1844,  7  &  8  Viet.  c.  101,  an  order 
of  affiliation  may  be  made  against  the  putative  father  of  a  bastard 
child  only  if  the  evidence  of  its  mother  be  corroborated  in  some 
material  particular,  by  other  testimony,  to  the  satisfaction  of  the 
court.  Under  this  enactment,  evidence  of  acts  of  familiarity  many 
months  before  the  child  could  have  been  begotten  is  admissible, 
as  was  held  in  a  case  where  the  putative  father  had  been  forbidden 
the  house  by  the  parents  of  the  mother  (c) ;  and  the  words  of  the 
enactment  appear  to  give  the  court  an  unlimited  discretion  as  to 
admissibility.  By  the  Evidence  Further  Amendment  Act,  1869, 
32  &  33  Viet.  c.  68,  s.  2,  which  first  made  the  parties  to  actions  for 
breach  of  promise  of  marriage  competent  to  give  evidence  therein, 
no  plaintiff  in  such  action  may  recover  a  verdict  unless  his  or  her 
testimony  shall  be  corroborated  by  some  other  material  evidence  in 
support  of  the  promise.  The  construction  of  this  enactment  has 
been  twice  considered  by  the  Court  of  Appeal.  In  Bessela  v.  Stern  (f ) , 
the  plaintiff's  sister  deposed  to  having  overheard  a  conversation 
between  the  plaintiff  and  the  defendant,  in  the  course  of  which  the 
plaintiff  said  to  the  defendant,  "  You  always  promised  to  marry  me 
and  you  don't  keep  your  word,"  when  the  defendant  said  he  would 
give  her  money  to  go  away,  but  made  no  other  answer,  and  this  was 
held  enough,  Cockburn,  C.  J.,  observing  that  the  evidence  need 
not  go  the  length  of  establishing  the  contract,  and  that  a  man  might 
offer  money,  without  having  promised  ;  but  that  from  the  silence 
of  the  defendant  the  jury  might  conclude  that  he  admitted  the 
promise.  On  the  other  hand,  in  Wicdcman  v.  Walpole  ((/)  it  was 
held  that  the  mere  fact  of  the  defendant  not  answering  letters  of 
the  plaintiff  alleging  the  promise,  and  a  letter  "  from  the  pastor  of 
the  German  Church  at  Sydenham,  asking  the  defendant  whether 
he  intended  to  fulfil  his  promise,  and  threatening  that  the  writer 
would  see  by  means  of  the  law  and  the  press  that  justice  was  done 
to  his  countrywoman,"  coupled  with  the  gift  of  a  signet  ring, 
was  not  sufficient.  "It  would  be  a  monstrous  thing,"  observed 
Bowen,  L.  J.,  "  if  the  mere  fact  of  not  answering  a  letter  which 
charges  a  man  with  some  misconduct  was  held  to  be  evidence  of  an 
admission  "  of  the  misconduct.  The  corroborative  evidence,  how- 
ever, need  not  be  of  facts  before  the  engagement,  but  may  consist 
of  facts  prior  to  it  (/<).  It  may  be  observed  that  the  requirement  of 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  that  an  agreement  made 

(e)  Cole  v.  Manning,   46  L.   .1.   M.   C.  (g)   Wicdeman    v.  Walpole    [1891],    '2 

175.  Q.  B.  534— C.  A.  ;  overruling  Pollock,  H. 

(/)  Bessela  v.  Stern,  2  C.  P.  D.  265—  (h)    Wilcoxv.  Gotfrcy,  26  L.  T.  -1M. 
C.  A.  ;  reversing  the  decision  of  Grove  ami 
Denman,  J.I.,  ib. 
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upon  consideration  of  marriage"  must  be  in  writing  signed  by  the 
parties  to  be  charged,  was  held  not  long  after  the  passing  of  the 
statute  not  to  apply  to  the  agreement  to  marry  (i). 

By  sects.  1  &  2  of  the  Criminal  Law  Amendment  Act,  1885, 
48  &  49  Viet.  c.  69,  which  punish  the  procuration  of  women,  and  the 
compassing  the  defilement  of  women  by  means  of  threats,  fraud, 
or  drugging,  it  is  enacted  that  no  person  shall  be  convicted  of  these 
offences  upon  the  evidence  of  one  witness  only,  not  being  similarly 
corroborated.  Another  exception  is  created  by  s.  4  of  the  same  act, 
which,  while  admitting  the  unsworn  evidence  of  any  young  child 
not  understanding  the  nature  of  an  oath,  upon  a  prosecution,  for 
the  defilement  of  a  girl  under  13  years  of  age,  enacts  that  no  person 
shall  be  liable  to  be  convicted  of  that  offence  unless  the  testimony 
of  the  young  child,  which  is  given  on  behalf  of  the  prosecution, 
"  be  corroborated  by  some  other  material  evidence  .in  support 
thereof  implicating  the  accused."  It  will  be  observed  that  all  these 
four  enactments  deal  with  cases  in  which  the  principal  witness 
would  probably  be  a  woman.  Speaking  generally,  it  may  be  said 
that  where  one  witness  only  appears  in  support  of  an  action  or 
prosecution,  where  it  is  only  a  case  of  oath  against  oath,  as  it  is 
said,  or  where  the  person  against  whom  the  testimony  is  given 
cannot  controvert  it  by  testimony  of  his  own,  the  evidence  of  such 
a  witness  ought  to  be  very  jealously  watched  and  carefully  sifted. 
Especially  is  this  the  case  with  regard  to  accomplices,  and  with 
regard  to  claims  against  the  estates  of  deceased  persons.  In  both 
these  instances,  however,  it  is  undoubted  that  the  uncorroborated 
evidence  of  a  single  witness  is  admissible  (k). 

3.  There  is  in  England  no  rule  of  law  precluding  a  claimant 
from  recovering  against  the  estate  of  a  deceased  person  on  his 
own  testimony  without  corroboration  (/) ;  but  the  court  will  always 
regard  such  evidence  with  jealous  suspicion  (m),  and,  it  is  said,  will 
in  general  receive  such  corroboration  (»),  and  in  Ireland  it  has  been 
said  that  there  is  a  positive  rule  of  law  admitting  of  no  exception 
that  a  claim  upon  the  assets  of  a  deceased  person  cannot  be  allowed 
on  the  uncorroborated  evidence  of  the  claimant  (o).  In  Scotland, 


(i)  Harrison  v.  Cage,  1   Ld.  Raymond,  of  family  plate  as  exchanged  for  her  own 

and  of  a  bust  of  himself  as  presented  to 

(£•)  As  to  accomplices,  see  §  1 73.  her,    but  the   Court   of  Appeal  reversed 

(I)  Garnett,   in  re,  Gaudy  v.  Macaulay,  that  decision,  Jessel.  M.K.  observing  that 

31    Ch.    D.    1,    C.    A.;   Hodgson,  in   re,  he  did  not  distrust  the  lady,  but  distrusted 

'infra.  }ier  affidavit. 

(/«)  Ib.  ;  and  see  Wynne,  in  re,  33  Ch.  («)  Hodgson,  in  re,  31  Ch.  D.  177 ;  55 

D.  267,  C.  A.  ;  in  which  Kay,  J.  allowed  L.  J.  Ch.  241,  C.  A. 
a  widow's  claim  on  her  husband's  estate          (o)  Harnett,  in  re,  17  L.  K.  Ir.  543. 

B.E.  33 
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the  general  rule  is  that  the  testimony  of  one  witness  is  not  full 
proof  of  any  ground  of  action  or  defence  whatever  (_p) . 

The  remaining  instance,  in  the  Treason  Felony  Act,  1848, 
11  &  12  Viet.  c.  12,  s.  4,  which  enacts  that  no  person  shall  be 
convicted  of  levying  war  against  the  crown,  or  of  certain  other 
offences  of  a  treasonable  character  made  felony  by  that  statute, 
"in  so  far  as  the  same  are  expressed,  uttered,  or  declared  by  open 
or  advised  speaking,  except  upon  his  own  confession  in  open  court, 
or  unless  the  words  so  spoken  shall  be  proved  by  two  credible 
witnesses,"  merely  follows  the  general  law  of  evidence  of  treason, 
which  is  dealt  with  above. 

§  622.  Although,  as  has  been  just  shown,  the  law  of  this  country 
requires  a  certain  numerical  amount  of  proofs  in  particular  cases, 
it  has  avoided  the  great  mistake  into  which  the  civilians  fell,  of 
attaching  to  those  proofs  an  artificial  weight,  and  leaves  their 
value  to  the  discrimination  of  a  jury.  From  motives  of  legal 
policy,  no  decision  may  in  such  cases  be  based  on  the  testimony  of 
a  single  witness,  however  credible  ;  but  when  more  are  adduced,  be 
the  number  what  it  may,  their  testimony  must,  if  untrustworthy  in 
the  eyes  of  the  jury,  go  for  nothing. 

(p]  Dickson  on  Evidence,  vol.  ii.,  p.  1018. 
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§  622  A.  Two  principles  of  English  law  appear  to  be  at  the 
foundation  of  the  inadmissibility  of  the  evidence  of  accused  persons, 
— the  principle  that  no  person  is  bound  to  criminate  himself  (a),  and 
the  principle  that  the  evidence  of  an  interested  person  is  worse 
than  useless  (1).  When  the  Evidence  Act,  1843,  6  &  7  Viet.  c.  85 
(Lord  Denman's  Act),  abolished  generally  "  incompetency  from 
interest,"  the  legislature  was  careful  to  retain  an  exception  for 
the  party  individually  named  in  the  record.  Again,  in  1851 
and  1853,  when  parties  generally,  and  their  husbands  and  wives, 
became  competent  and  compettabU  witnesses  by  virtue  of  the 
Evidence  Acts,  1851  and  1853,  14  &  15  Viet.  c.  99,  and  16  &  17 
Viet.  c.  83,  the  legislature  took  care  to  provide  in  both  those  acts 
that  nothing  in  them  should  apply  to  criminal  proceedings.  All 
that  time,  however,  prosecutors  in  criminal  proceedings,  who, 
though  the  crown  is  always  the  nominal  party  prosecuting,  were 
themselves,  by  payment  of  the  expenses  and  otherwise,  frequently 
as  much  "  interested  "  as  the  party  prosecuted,  were  competent  to 
give  evidence  ;  and  the  inconvenience  as  well  as  possible  injustice 
of  shutting  out  the  testimony  of  the  party  prosecuted  gave  rise  to 
much  public  discussion  during  the  closing  years  of  the  last  century. 

The  result  was  the  incorporation  in  a  large  number  of  statutes 
passed  in  or  after  1872  of  a  clause  enabling  the  party  charged  with 
a  crime  to  give  evidence  on  his  own  behalf.  Amongst  these  enact- 
ments, which  were  twenty-five  in  all  (c),  may  be  specially  mentioned 


(a)  See  §  555,  post. 

(b)  See  §  137,  ante. 

(c)  They  are  as  follows : — 

35  &  36  Viet.  c.  77  (Metalliferous  Mines 

Act,  1872),  s.  34,  subs.  4. 
35  &  36  Viet.  c.  94  (Licensing  Act,  1872), 

s.  51,  subs.  4. 


38  &  39  Viet.  c.  63  (Sale  of  Food  and 
Drugs  Act,  1875),  s.  21. 

38  &  39  Viet.  c.  86  (Conspiracy  and  Pro- 
tection of  Property  Act,  1875),  s.  11. 

39  &  40  Viet.  c.  36  (Customs  Consolidation 
Act,  1876),  s.  259. 

39  &  40  Viet.  c.  80  (Merchant  Shipping 

33—2 
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the  Licensing  Act,  1872,  35  &  36  Viet.  c.  94,  s.  51,  subs.  4,  by 
which,  "  in  all  cases  of  summary  proceedings  under  this  Act,  the 
defendant  and  his  wife  shall  be  competent  to  give  evidence  ;  "  the 
Sale  of  Food  and  Drugs  Act,  1875,  38  &  39  Viet.  c.  63,  s.  21,  by 
which  "  the  defendant  may,  if  he  think  fit,  tender  himself  and  his 
wife  to  be  examined  on  his  behalf,  and  he  or  she  shall,  if  he  so 
desire,  be  examined  accordingly ;  "  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  38  &  39  Yict.  c.  86,  s.  11,  by  which  "upon 
the  hearing  and  determining  of  any  indictment  or  information 
under  sections  four,  five,  and  six  of  this  Act,  the  respective  parties 
to  the  contract  of  service,  their  husbands  or  wives,  shall  be  deemed 
and  considered  as  competent  witnesses ;  "  and — far  more  important 
than  all — the  Criminal  Law  Amendment  Act,  1885,  48  &  49  Viet. 
c.  69,  s.  20,  by  which  "  every  person  charged  with  an  offence  under 
this  Act,  or  under  sect.  48  and  sects.  52  to  55,  both  inclusive,  of  the 
Act  of  the  session  of  the  24th  and  25th  years  of  the  reign  of  Her 
present  Majesty,  c.  100,  or  any  of  such  sections,  and  the  husband 
or  wife  of  the  person  so  charged,  shall  be  competent  but  not  com- 
pellable  witnesses  on  every  hearing  at  every  stage  of  such  charge, 
except  an  inquiry  before  a  grand  jury."  The  charges  on  which  an 
accused  person  might  testify  by  virtue  of  the  last-named  enactment 
included  abduction,  rape,  indecent  assault,  and  various  sexual 
offences,  some  of  them  first  made  criminal  in  1885.  The  charges 
on  which  an  accused  person  might  testify  by  virtue  of  other 

Act,  1876),  s.  4  (repealed  and  re-enacted  51  &  52  Viet.  c.  64  (Law  of  Libel  Amend- 
by  Act  of  1894).  ment  Act,  1888),  s.  9. 

40  &  41  Yict.  c.  14  (The  Evidence  Act,  54  &  55  Viet.  c.  76  (Public  Health  (London) 
1877).  Act,  1891),  s.  118. 

41  &  42  Viet.  c.  12  (Threshing  Machines  55  &  56  Viet.   c.    4   (Betting  and  Loans 
Act,  1878),  s.  3.  (Infants)  Act,  1892),  55  &  56  Viet.  c.  4, 

41   &  42  Viet.  c.  74  (Contagious  Diseases  s.  6. 

(Animals)   Act,    1878),  s.    66  (repealed  57  &  58  Viet.  c.  41  (Prevention  of  Cruelty 

and  re-enacted  by  Act  of  1894).  to  Children  Act,  1894),  s.  12. 

44  &  45  Viet.  c.  58  (Army  Act,  1881),  s.  57  &  58  Viet.  c.  57  (Diseases  of  Animals 
256.  Act,    1894),    s.   57    (3),  substituted   for 

45  &  46  Viet.   c.  75   (Married  Women's  s.  66  of  the  Act  of  1878,  svp1'"- 
Property  Act,  1882),  s.  12.  57  &  58  Viet.  c.  60  (Merchant  Shipping 

46  Viet.  c.  3  (Explosive  Substances  Act,  Act,   1894),  s.    457  (2),   substituted  for 
1883),  s.  4.  s.  4  of  Act  of  1876,  supra. 

46  &  47  Viet.  c.  51  (Corrupt  and  Illegal  58   &   59   Viet.    c.    24   (Law   of  Distivss 
Practices  Prevention  Act,  1883),  s.  53.  Amendment  Act,  1895),  s.  5. 

47  &  48  Viet.   c.   14  (Married   Women's  58  &  59  Viet.  c.  28  (False  Alarms  of  Fiiv 
Property  Act,  1884),  s.  1.  Act,  1895),  s.  2. 

48  £  49  Viet.  c.  69  (Criminal  Law  Amend-  58  &  59  Viet.  c.  37  (Factory  and  Work- 
ment  Act,  1885),  s.  20.  shop  Act,  1895),  s.  49. 

50  &  51  Viet.  c.  28  (Merchandise  Marks  58  &  59  A'ict.  c.  40  (Corrupt  and  Illegal 

Act,  1887),  s.  10.  Practices  Prevention  Act,  1895),  s.  -2. 

50  &  51  Viet.  c.  58  (Coal  Mines  Regulation  60  &  61  Viet.  c.  60  (Claiff  Cutting 

Act,  1887),  s.  62,  subs.  (ii.).  Machines  (Accidents)  Act,  1897),  s.  5. 
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enactments  included  charges  of  offences  by  persons  licensed  to  sell 
intoxicating  liquors,  of  breaches  of  special  contracts  of  service,  and 
of  libel.  The  Criminal  Law  Amendment  Act  of  1885  afforded  the 
only  instance  of  an  accused  person  being  enabled  to  give  evidence 
on  a  charge  of  felony  ;  and  the  Evidence  Act,  1877,  by  which,  on 
the  trial  of  any  indictment  for  non-repair  of  a  highway  or  for  a 
nuisance  to  a  public  highway,  &c.,  and  of  any  other  indictment  or 
proceeding  instituted  for  the  purpose  of  trying  a  civil  right  only,  the 
defendant  became  competent  to  give  evidence,  afforded  the  only 
instance  of  the  accused  being  made  compellable  as  well  as  competent. 
So  far  back  as  1878,  an  attempt  was  made  by  the  Government  to 
deal  with  the  matter  in  accordance  with  the  principle  of  these 
statutes.  The  Criminal  Code  Bill  of  that  year  contained  a  clause 
to  the  effect  that  every  one  accused  of  any  indictable  offence  might 
make  a  statement  on  which  he  might  be  cross-examined,  &c.,  but 
added  the  important  proviso  that  "the  defendant  should  not  be 
sworn  as  a  witness,  nor  be  liable  to  any  punishment  for  making 
false  statements."  The  commissioners  (Lord  Blackburn,  Barry,  J., 
Lush,  J.,  and  Sir  James  Fitz-james  Stephen,  Q.C.),  to  whom 
this  bill  was  referred,  were  divided  in  opinion  as  regarded  "the 
policy  of  a  change  in  the  law  so  important,"  but  were  on  the  whole 
of  opinion  that  "  if  the  accused  was  to  be  admitted  to  give  evidence 
on  his  own  behalf,  he  should  do  so  on  the  same  conditions  as  other 
witnesses,  subject  to  some  special  protection  in  regard  to  cross- 
examination."  They  put  forward  a  clause,  which  was  subsequently 
embodied  in  other  Criminal  Code  Bills,  to  the  effect  that  an  accused 
person  and  the  husband  or  wife  of  an  accused  person  should  be 
competent  but  not  compellable  witnesses,  and  liable  to  a  cross- 
examination,  which  the  court  might  limit  so  far  as  it  might  extend 
to  credit.  A  bill  of  1880  was  referred  to  a  select  committee  of  the 
House  of  Commons  whose  sittings  were  cut  short  by  a  dissolution 
with  the  result  that  no  "Criminal  Code  Bill"  has  since  then 
been  re-introduced.  For  very  many  years,  however,  the  late 
Lord  Bramwell  in  the  House  of  Lords,  and  law  officers  in  the 
House  of  Commons,  brought  forward  "Criminal  Evidence"  bills  to 
the  same  effect  as  the  clause  of  the  Criminal  Code  Bill  by  which  it 
was  proposed  that  accused  persons  should  be  competent  witnesses, 
and  Lord  Bramwell's  bill  frequently  passed  the  House  of  Lords. 
In  1888  the  Government  Bill  was  fully  debated  in  the  House  of 
Commons,  but  though  very  strongly  supported,  failed  to  pass,  on 
the  ground  of  Irish  members  not  being  able  to  obtain  the  exclusion 
of  Ireland  from  its  operation  (d). 

(d)  See  Hansard,  vol.  324,  pp.  68-147.       Sir  C.  Russell,   Q.C.,  Sir   Henry  James, 
The  bill  was  supported  by  speeches  from       Q.C.,  Mr.  Finlay,  Q.C.,  Mr.  Mil  vain,  Mr. 
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Finally,  in  1898,  but  not  till  after  the  general  reform  which  had 
so  long  been  unsuccessfully  attempted  here  had  been  carried  into 
effect  in  many  British  colonies  (c>),  was  passed  the  Criminal  Evidence 
Act,  1898,  61  &  62  Viet.  c.  36,  "An  Act  to  amend  the  Law  of 
Evidence "  (/),  which  received  the  Eoyal  Assent  on  the  12th  of 
August,  and  came  into  operation  on  the  12th  of  October  following. 

This  Act,  the  1st  section  of  which  may  perhaps  with  advantage 
be  committed  to  memory,  and  should  at  any  rate  be  repeatedly 
studied,  provides  that  every  person  charged  with  an  offence,  and 
the  wife  or  husband  of  the  person  so  charged,  shall  be  a  competent 
witness  for  the  defence  at  every  stage  of  the  proceedings — which 
concluding  words  do  not  entitle  the  witness  to  give  evidence  for  the 
defence  before  the  grand  jury  (y),  or,  in  mitigation  of  punishment, 
after  plea  of  guilty  and  before  sentence  (/i).  .  There  are,  however, 
no  less  than  seven  qualifications,  and  the  fifth  of  them  has  also 
three  qualifications  of  its  own.  The  qualifications  are  that  :— 

1.  The  person  charged  is  not  to  be  called   except   on   his   own 
application  : 

2.  The  failure  to  give  evidence  is  not  to  be  commented  on  by  the 
prosecution — a    qualification    not    applicable    to   the    Judge, 


Donald  Crawford,  Mr.  Bradlaugh,  Mr. 
Madden,  Sir  Edward  Clarke,  Q.C.  (S.-G.), 
Mr.  A.  J.  Balfour,  and  others. 

(e)  An  act  which  came  into  operation 
in  the  colony  of  Victoria  at  the  end  of 
1891  provides  for  the  admissibility  of  the 
evidence  of  an  accused  person,  or  the 
husband  and  wife  of  an  accused  person, 
subject  to  four  limitations,  being  (1)  that 
the  evidence  is  not  to  be  compulsory ; 

(2)  that  neither  the  husband  nor  wife  of 
the  accused  is  to  be  called  as  a  witness 
without     the    consent    of    the    accused ; 

(3)  that  the  accused  before  giving  evidence 
is    (if    not     professionally    defended)    to 
receive  a  written  caution  from  the  court 
us  to  his  evidence  being  optional,  and  as 
to  his  liability  to  be  cross-examined  upon 
it,  if  given  ;  and  (4)  that  no  comment  is 
to  be  made  on  the  fact  that  au  accused 
person  has  not  given  evidence  on  his  own 
behalf. 

Other  colonial  acts  to  the  same  effect 
are  : — 

Canada : — The   Canada   Evidence   Act, 

1893. 
A  ustralia : — 

New  South  Wulcjs — The  Criminal 
Law  and  Evidence  Amendment 
Act,  1891  (No.  5). 


South  Australia — 45  &  46  Viet.  No 

245     (1882),     and     the     Evidence 

Further    Amendment    Act,     1888 

(No.  435). 

Queensland  —  The      Criminal     Law 

Amendment  Act,  1892  (No.  3). 
Western     Australia  —  Evidence    iu 

Criminal  Cases  Act,  1899  (No.  8). 
New  Zealand:  —  Indictable    Offences 
Summary  Jurisdiction  Act,  1894  (No. 
47). 

In  India  the  accused  may  be  questioned 
by  the  Court,  but  may  not  be  sworn, 
under  the  Code  of  Criminal  Procedure  Act 
(No.  1  of  1882). 

For  the  text  of  the  enactments  above 
given,  see  Appendix  to  Buttenvorth'.s 
Criminal  Evidence  Act,  pp.  93-107. 

(/)  See  Allen's  Crirn.  Ev.  Act,  1898  ; 
Butterworth's  Crim.  Ev.  Act,  1898  ;  Jelfs 
Law  of  Evidence  iu  Criminal  Cases  as  altered 
by  the  Crim.  Ev.  Act,  1898  (2nd  ed.  1898) ; 
Continuation  of  Chitty's  Statutes  for  1898, 
in  Avhich  the  act  is  edited  with  s|nii.ii 
"Additional  Notes." 

The  Act  is  also  printed  iu  the  Appendix 
to  this  work,  p.  570,  infra. 

(g)  Reg.  v.  Rhodes,  [1899]  1  Q.  B.  77. 
(k)  Reg.   v.   Hodgkinson,  64  J.  1'.  808, 
per  Darling,  J. 


PART    n.j  MODE    OF   PROOF.  519 

\vho  has  a  right  of    comment    resting    solely  on   his  own 
discretion  (i) : 

3.  The  wife  or  husband  (except  in  cases  coming  within  one  or  other 
of  six  acts  referred  to  in  a  schedule,  and  mostly — though  not 
including  bigamy — dealing  with  offences  against  women  (k) )  is 
not  to  be  called  except  on  application  of  the  person  charged  : 

4.  The  disclosure  of  communications  during  marriage  is  not  to 
be  enforced — a  restriction  taken  from  the  Evidence  Act,  1853, 
16  &  17  Viet.  c.  83,  s.  3  : 

5.  No  question  tending  to  show  commission  of  an  offence  other 
than  that  charged,  or  bad  character  of  the  witness,  may  be 
asked,  unless  either 

(a)  "  the  proof  that  he  has  committed  or  been  convicted  of 
such  other  offence  is  admissible  evidence  to  show  that  he  is 
guilty  of  the  offence  wherewith  he  is  then  charged  "  (I) ;  or 

(b)  "  he  has  personally  or  by  his  advocate  asked  questions  of 
the  witnesses  for  the  prosecution  with  a  view  to  establish 
his  own  good  character,  or  has  given  evidence  of  his  good 
character  (in),  or  the  nature  or  conduct  of  the  defence  is 
such  as  to  involve  imputations  on  the  character  of  the 
prosecutor  or  the  witnesses  for  the  prosecution  "  :  or 

(c)  "  he  has  given  evidence  against  any  other  person  charged 
with  the  same  offence  "  : 

6.  The  evidence  must,  unless  the  court  otherwise  directs,  be  given 
from  the  witness-box  :  and 

7.  The  person  charged  is  to  have  the  power  (as  he  had  before  the 
act)  of  making  an  unsworn  statement. 

Such  is  the  1st  section,  and  such  are  the  main  enactments  of 
the  Criminal  Evidence  Act,  1898,  61  &  62  Viet.  c.  36.  Other 
sections  provide  that  where  the  only  witness  called  for  the  defence 
is  the  person  charged,  he  must  be  called  immediately  after  the 
close  of  the  evidence  for  the  prosecution  (s.  2)  ;  that  the  right 
of  reply  is  not  to  be  extended  (s.  3) ;  that  no  case  where  (as  in 
case  of  an  assault  by  one  upon  the  other)  a  husband  or  wife  may  at 

(t)  Reg.  v.  Rhodes,  supra;  Kops  v.  Beg.,  Viet.  c.  75,  ss.  12,  16  ;  the  Criminal  Law 

[1894]  A.  C.  650,  on  appeal  from  Supreme  Amendment  Act,  1885,  48  &  49  Viet.  c.  69 

Court  of  Xew  South  Wales.  (various  sexual  offences) ;   and  the   Pre- 

(k)  The  sLx  acts  are : — The  Vagrancy  Act.  vention  of  Cruelty  to  Children  Act,  1894. 

1824,  5  Geo.   4,   c.  83,  and  the  Poor  Law  57  &  58  Viet.  c.  41. 

(Scotland)  Act,  1845,  8  &  9  Viet.  c.  83,  (I)  E.g.,   in  the  case    of   a  charge  of 

s.  80  (desertion  of  wife  or  family)  ;   the  receiving  stolen   goods,  by  s.   19   of  the 

Offences  against    the    Person  Act,  1861,  Prevention  of  Crime  Act,  1871,  34  *  35 

24  &  25  Viet.  c.  100,  ss.  48-55  (rape,  &c.,  Viet.  c.  112  ;  and  see  §  255,  ante. 

but  ss.  49-51  are  repealed)  ;  the  Married  (in)  See  §  257  ft  scq.,  ante. 
Women's   Property   Act,    18-S2,  45  i   46 
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common  law  be  called  without  the  consent  of  the  other  (n)  is  to  be 
affected  by  the  Act  (s.  4  (2)) ;  that  the  act  is  to  apply  to  all  criminal 
proceedings  notwithstanding  any  of  the  numerous  particular  enact- 
ments in  force  at  its  commencement,  except  proceedings  against 
parishioners  for  the  misdemeanour  of  not  repairing  a  highway  and 
(unless  applied  by  statutory  rules)  to  courts-martial  (o)  (s.  6) ;  and 
that  the  Act  shall  not  apply  to  Ireland  (s.  7). 

The  experience  gained  under  the  20th  section  of  the  Criminal 
Law  Amendment  Act,  1885,  which  allowed  accused  persons  to 
testify  on  charges  of  rape  and  like  offences,  and  in  a  less 
degree  the  experience  gained  under  the  other  less  important 
statutes  which  allowed  them  to  testify  on  charges  of  less  grave 
offences,  no  doubt  greatly  facilitated  the  working  of  the  general 
Criminal  Evidence  Act  of  1898,  'which  has  been  the  subject  of 
considerable  controversy  indeed,  but  of  much  less  than  would  have 
been  otherwise  the  case.  It  was  soon  judicially  decided  that  the 
accused  cannot  testify  before  the  grand  jury  (p} ;  that  the  act  has  a 
sweeping  and  general  application,  so  that  the  testimony  of  a  person 
accused  under  one  of  the  particular  acts  which  admitted  his  testimony 
before  the  passing  of  the  general  act,  as  the  Prevention  of  Cruelty 
to  Children  Act,  1894,  is  given  under  the  general  act  and  not  the 
particular  act  (q)  ;  and  that  where  the  accused  testifies  himself  but 
does  not  call  witnesses,  the  counsel  for  the  prosecution  may, 
immediately  after  the  accused  has  testified,  sum  up  for  the  crown, 
and  in  so  doing  comment  on  the  testimony  of  the  accused  (/•). 

There  are  rulings,  too,  that  an  imputation  on  character  within 
the  meaning  of  s.  1  (f)  ii.  of  the  act  is  involved  by  suggestions 
that  a  prosecutrix  is  a  drunken  wastrel  (s) ;  or  that  a  prosecutrix  on 
a  charge  of  attempted  rape  consented  to  what  was  done  (t) ;  also 
that  where  four  men  were  jointly  indicted  under  the  False  Persona- 
tion Act,  1874,  and  one  of  them  gave  evidence,  he  might  be 
cross-examined  as  to  other  transactions  of  a  similar  nature  which 
had  occurred  within  a  few  days  of  the  transaction  on  which  the 
indictment  was  founded  (tt). 

A  curious  question  upon  sect.  4  of  the  act,  by  which  either  wife  or 
husband  of  a  person  charged  with  an  offence  under  any  enactment 

(71)  See  Reg.  v.  Mayor  of  London,  16  (r)  Rcy.  v.  Gardner,  [1899]!  ('}.  B.  150, 

Q.  B.  D.  at  p.  775,  and  ante,  §  177.  C.  C.  R. 

(o)  See  the  Army  Act  (passed  in  1881),  (s)  Reg.  v.  Holmes,  Lancashire  ASM/CS, 

Cliitty's  Statutes,  tit.  "Army."  1899,  per  Day,  J.  ;  Jelfs  Crim.  Ev.  Act,  65. 

(p)  lley.  v.  Rhodes,  [1899]  1  Q.  B.  77,  (t)  Reg.  v.  Fisher,  Lancashire  Assizes, 

C.  C.  R.  1899,  per  Day,  J.  ;  Jelfs  Crim.  Ev.  Act,  70. 

(q)  Churnockv.  Merchant,  [1900]1Q.  B.  (u)  Reg.  v.  Senior,  Feb.  1899,  Cent. 

474.  Crim.  Ct.,  per  Sir  Forrest  Fulton,  (,».('.  ; 

Jelfs  Crim.  Ev.  Act,  68. 
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mentioned  in  the  schedule  to  the  act  may  be  called  either  for 
prosecution  or  defence,  and  without  the  consent  of  the  person 
charged,  arose  in  Rey.  v.  Brazil  (x).  In  that  case  the  prisoner  was 
indicted  under  s.  5  of  the  Criminal  Law  Amendment  Act,  1885,  for 
unlawful  carnal  knowledge  of  a  girl  above  13  and  under  16  years  of 
age.  The  prisoner  and  the  girl  had  gone  off  together  from  a  fair  for 
two  or  three  weeks  and  lived  in  various  places.  On  their  return 
home  the  girl's  father  told  the  prisoner  that  he  ought  to  marry  the 
girl,  and  he  agreed  to  do  so.  The  banns  were  put  up  and  the 
wedding  day  was  fixed,  but  the  prisoner  did  not  appear.  Criminal 
proceedings  were  then  instituted,  and  since  their  institution  and 
while  awaiting  trial,  the  prisoner  had  married  the  girl.  The 
prosecution  tendering  the  girl  as  a  witness,  it  was  contended  for 
the  defence  that  the  girl  (who  had  now  become  the  prisoner's  wife) 
was  only  a  competent  and  not  a  compellable  witness  against  him. 
Wills,  J.  is  reported  to  have  said  that  "  he  did  not  know  what  the 
act  of  parliament  meant,  and  did  not  suppose  that  anybody  else 
did  so  either."  The  girl  in  answer  to  the  learned  judge  declined  to 
give  evidence ;  he  allowed  her  to  leave  the  box  without  deciding  the 
point  raised;  and  the  jury  acquitted  the  prisoner.  It  is  submitted, 
notwithstanding  the  view  of  a  learned  editor  of  the  act  that  probably 
the  girl  was  not  a  compellable  witness,  and  his  view  that  Wills,  J. 
inclined  to  this  opinion  (//),  that  in  strict  law  the  girl  might  have 
been  compelled  to  give  evidence  against  her  husband. 

Comment  by  the  prosecution  on  the  failure  of  the  accused  to  avail 
himself  of  his  privilege  to  give  sworn  evidence  on  his  own  behalf  (in 
connection  with  which  it  should  be  borne  in  mind  that  he  always 
could,  and  still  can,  make  an  unsworn  statement  upon  which  he 
cannot  be  cross-examined)  is  absolutely  prohibited,  and  if  such 
comment  should  be  made,  it  seems  that  a  conviction  whether 
summary  or  upon  indictment  would  be  bad.  But  a  judge  has  an 
absolute  discretion  of  comment  in  England  and  Scotland  (though 
not  in  many  British  colonies  (z)),  and  no  general  rule  whatever  to 
guide  that  discretion  can  be  laid  down  (a) ;  though  it  has  been  well 
suggested  that  the  judge  ought  to  comment  where  the  prisoner 
accuses  the  witnesses  for  the  prosecution  of  perjury,  and  he  knows 
what  the  facts  are  (I).  Looking  to  the  risk  of  a  comment  from 

(x)  Reg.  v.  Brazil,  Feb.    1899,  Sussex  this  subject  that  a  girl  only 12  years  old 

Assizes,    per  "Wills,   J.  ;   Jelfs    Criminal  is  marriageable  by  English  law. 

Evidence  Act,  69  ;  Law  Journal  6th  March,  (-)  Comment  by  the  judge  is  prohibited 

1899.  in  Canada,  Xew  Zealand,  and  Victoria. 

(y)  Jelfs   Crim.   Ev.  Act,   2nd   Ed.  at  (a)  £eg.  v.   Rhodes,  [1899]  1  Q.  B.  77, 

P.  22.  C.  C.  R.  ;  Kops  v.  Key.,  [1894]  A.  C.  250. 

It  may  be  observed  in  connection  with  (6)  Allen's  Crim.  Ev.  Act,  1898,  at  p.  6. 
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the  judge,  and  looking  also  to  the  probability  (increasing  as 
time  goes  on)  that  the  jury  (or  some  or  one  of  them)  will  be  well 
acquainted  with  the  prisoner's  ability  in  law  to  testify  (c),  and 
will  draw  unfavourable  inferences  from  his  unwillingness  to  do  so, 
a  prisoner's  advisers  are  put  in  a  position  the  difficulty  of  which 
can  hardly  be  overstated.  Put  him  in  the  box,  and  there  are  the 
risks  of  a  conviction  for  perjury  and  a  disadvantageous  cross- 
examination.  Abstain  from  putting  him  in  the  box,  and  there  is 
the  risk  of  adverse  comment  which  a  judge  may  make,  and  the 
probability  if  not  certainty  of  adverse  inference  which  a  jury  will 
draw  (</•).  This  position  of  affairs  is  well  exemplified  by  alibi 
defences,  as  was  shown  in  the  recent  case  of  Rcy.  v.  Bennett  (e). 
The  prisoner  was  tried  for  the  murder  of  his  wife  at  Yarmouth,  and 
the  main  defence  was  that  afforded  by  the  uncorroborated  evidence 
of  an  honest  but  mistaken  witness  that  he  saw  the  prisoner  at 
Croydon  at  or  about  the  time  when  the  murder  must  have  been 
committed.  Nothing  could  have  been  more  telling  against  the 
prisoner  than  his  neglect  to  support  his  own  alibi  by  his  own 
evidence,  and  he  was  convicted  and  executed. 

The  judge  ought  to  inform  the  prisoner  if  undefended  of  his 
right  to  give  evidence  ;  but  his  failure  so  to  inform  him  will  not 
work  a  mistrial  (/),  for  every  person  is  presumed  to  know  the  law. 
It  is  conceived,  however,  that  comment  by  the  counsel  for  the  prose- 
cution on  a  prisoner's  omission  to  testify  would  work  a  mistrial. 

A  prisoner  wilfully  giving  false  evidence  under  the  act  may  be 
indicted  and  convicted  for  perjury  (//),  and  it  is  only  out  of  abundant 
caution  that  a  South  Australian  statute  of  1882,  No.  245,  provides 
that  he  "  shall  be  liable  to  be  prosecuted  and  punished  for  any 
perjury  committed  in  the  same  way  as  any  other  person  now  or 
heretofore  competent  to  be  examined  as  a  witness."  But  a  con- 
viction for  perjury  will  not  have  the  effect  of  reversing  the  acquittal 
procured  by  the  perjury ;  and  a  prosecution  no  doubt  runs 
counter  to  the  rule  that  no  person  ought  to  be  twice  vexed  for  the 
same  cause.  Where  justices  had  committed  for  trial  on  a  charge 
of  perjury  a  man  who  at  a  previous  assize  had  been  tried  for  an 
alleged  offence  against  the  Criminal  Law  Amendment  Act,  1885, 

(c)   "There  can  be  no  doubt  that  now  (d)  See  this  point  very  fully  discussed 

almost  every  man  called  upon  to  serve  on  in  Buttervvorth's  Grim.  Ev.  Act,  at  p.  19. 

a  jury  knows  perfectly  well  that  a  prisoner  (c)  Reg.  v.  Bennett,  March,  1901,  Cent. 

can  give  evidence  if  he  chooses  ;  and  every  Grim.  Court. 

daj',  probably,  juries   look  with  growing  (/)  llcg.   v.   Saundcrs,  (1898)  63  J.  P. 

suspicion  upon  accused  persons  who  refuse  24. 

to  do  so":  Solicitors  Journal,  March  9th,  ((]}  Archbold's   Cr.    PL    22nd    Ed.    by 

1901,    p.    320,    commenting    on    Hey.    v..  CYtiies  at  p.   364,   citing  J!<-y.  v. 

Bennett,  infra.  Stafford  Assizes,  1899,  per  Day,  .1. 
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and  acquitted,  Wills,  •!.,  in  charging  the  grand  jury,  described  the 
proceeding  as  "an  entire  mistake  founded  upon  the  misapprehension 
of  a  perfectly  well-known  principle  in  our  law.  It  was  a  principle 
that  was  at  the  root  of  the  administration  of  justice  that  when  a 
question  had  once  been  decided  in  a  court  of  justice  it  could  never 
be  raised  again  between  the  same  parties.  If  it  were  not  so  there 
would  be  no  finality.  "What  was  attempted  was  to  try  this  man  for 
perjury  in  having  said  he  was  not  guilty  of  the  accusation,  and  deny- 
ing the  circumstances  of  the  story  told  against  him.  It  was  a  per- 
fectly novel  experiment,  and  one  upon  which  it  was  his  duty  to  set 
down  his  foot  as  firmly  as  he  could."  The  grand  jury  ignored  the 
bill  (It).  Later  on  in  the  same  year,  however,  Yaughan  Williams,  J. 
expressed  his  entire  concurrence  with  a  similar  prosecution,  observ- 
ing that  it  was  essential  to  prevent  prisoners  from  thinking  that 
they  could  commit  perjury  with  impunity  (0,  and  though  a  dis- 
tinction may  possibly  be  drawn  between  cases  where  additional  or 
different  facts  are  brought  forward  to  support  the  indictment  for 
perjury  and  cases  where  they  are  not,  it  is  submitted  that  the 
balance  of  convenience  in  the  administration  of  justice  is  on  the 
side  of  allowing  the  prosecution  for  perjury,  to  support  which,  it 
must  be  remembered,  the  evidence  of  two  witnesses  is  requisite  (k). 

(A)  Law  Times,  July  30th,  1898,  at  p.  (i)  Law  Times,  October  1st,  1898. 

291.  (k)  See  §  603,  ante. 


[X.B. — For   the  full    text    of  the    Criminal   Evidence   Act,   see 
Appendix,  p.  570,  infra.] 
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PART  I. 
OBSERVATIONS  ON  FORENSIC  PRACTICE. 

§  623.  THE  rules  of  evidence,  especially  such  as  relate  to  evidence 
in  causa,  are  rules  of  laic,  which  a  court  or  judge  has  no  more  right 
to  disregard  or  suspend  than  any  other  part  of  the  common  or 
statute  law  of  the  land  (a).  Those  which  regulate  forensic  practice 
are  less  inflexible ;  for  although  the  mode  of  receiving  and  extracting 
evidence  is  governed  hy  established  rules,  a  discretionary  power  of 
relaxing  these  on  proper  occasions  is  vested  in  the  tribunal ;  and 
indeed  it  is  obvious  that  an  unbending  adherence  under  all  circum- 
stances to  rules  which  are  the  mere  forma  et  fifjura  jndicii  would 
impede  rather  than  advance  the  ends  of  justice. 

The  most  convenient  way  of  treating  the  present  subject  will  be, 
first  to  describe  the  course  of  a  trial,  and  then  to  examine  the  prac- 
tice relative  to  its  principal  incidents  as  connected  with  the  matter 
before  us.  But  before  doing  either  of  these,  it  is  advisable  to  direct 
attention  to  certain  proceedings  previous  to  trial. 

(a)  Bk.  1,  pt.  1,  §§  80,  81,  86,  and  i>t.  2,  §  116. 
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§  624.  1.  THE  common  law  laid  down  as  a  maxim,  "Nemo  tenetur 
armare  adversariuin  suum  contra  se  "  (a) ;  and,  in  furtherance  of 
this  principle,  it  generally  allowed  litigant  parties  to  conceal  from 
each  other,  up  to  the  time  of  trial,  the  evidence  on  which  they 
meant  to  rely,  and  would  not  compel  either  of  them  to  supply  the 
other  with  any  evidence,  parol  or  otherwise,  to  assist  him  in  the 
conduct  of  his  cause  (b).  The  maxim,  at  least  when  pushed  to  this 
extent,  was  certainly  not  stamped  with  the  wisdom  which,  for  the 
most  part,  marks  the  common  law  (c) ;  but  the  defect  was  in  some 
degree  remedied  by  the  power  which  either  party  had  of  filing  a  bill 
in  equity  for  the  discovery  of  evidence, — a  process,  however,  which 
was  alike  circuitous  and  expensive.  In  modern  times  the  courts  of 
common  law  took  upon  themselves  to  relax  considerably  the  strict- 
ness of  the  ancient  rule ;  and  at  length  it  became  the  established 
practice  that  when  a  document  in  which  both  litigant  parties  had 
a  joint  interest  was  in  the  custody  or  control  of  one  of  them,  under 
such  circumstances  that  he  might  fairly  be  deemed  a  trustee  of  it 
for  both,  the  court  would  order  an  inspection  and  copy  of  it  to  be 
given  to  his  adversary,  if  it  were  material  to  his  suit  or  defence  (rf). 

Even  this,  however,  fell  far  short  of  the  requirements  of  justice ; 


(a)  Co.  Litt.  36  a  ;  Wing.  Max.  665. 

(b)  See  per  Holt,  C.  J.,  3  Salk.  363. 

(c)  The  maxim     seems    to    have    beeu 
derived  from  the  Roman  law.     Cod.  lib.  2, 
tit.  1,  1.  4.     So  in  the  Scotch  law,  "Nemo 
tenetur    edere    instrumenta     contra    se.'' 
Halk.  M.  100;  Ersk.   Inst.  bk.  4,  tit.  1, 
§  52. 


(d)  Chamock  \.  Lumley,  5  Scott,  43S  ; 
Steadman  v.  Arden,  15  M.  &  "\V.  ! 
Ley  v.  Barlow,  1  Exch.  800  ;  The  Metro- 
politan Saloon  Omnibus  Company  v. 
Hawkins.  4  H.  &  X.  146  ;  Price  v. 
Harrison,  8  C.  B.  x.  s.  617. 
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and  the  legislature  at  length  interfered,  and  by  the  6th  section 
of  the  Evidence  Act,  1851,  14  &  15  Viet.  c.  99,  empowered  the 
superior  courts  of  common  law,  and  each  of  the  judges  thereof,  on 
application  made  for  such  purpose,  by  either  of  the  litigants  in  any 
action,  or  other  legal  proceeding  pending  in  any  of  the  said  courts,  to 
compel  the  opposite  party  to  allow  the  party  making  the  application 
to  inspect  all  documents  in  the  custody  or  under  the  control  of  such 
opposite  party  relating  to  such  action  or  other  legal,  proceeding,  and, 
if  necessary,  to  take  examined  copies  of  the  same,  or  to  procure  the 
same  to  be  duly  stamped ;  in  all  cases  in  which,  previous  to  the 
passing  of  that  act,  a  discovery  might  have  been  obtained  by  filing  a 
bill,  or  by  any  other  proceeding  in  a  court  of  equity,  at  the  instance 
of  the  party  so  making  application  as  aforesaid  to  the  said  court  or 
judge.  And  in  the  construction  of  this  statute,  it  was  held,  first, 
that  it  did  not  take  away  the  common  law ;  so  that  in  every  case  in 
which  a  party  could  have  obtained  inspection  before  the  statute, 
he  might  obtain  it  still,  without  reference  to  the  statute  (c) ;  and, 
secondly,  that  the  power  conferred  on  the  courts  of  common  law  by 
this  statute  could  only  be  exercised  in  cases  where  the  inspection 
sought  for  could  be  obtained  by  bill  of  discovery,  or  other  proceeding 
in  a  court  of  equity ;  and  did  not  enable  them  to  compel  a  party  to 
discover  whether  certain  documents,  or  whether  any  and  what  docu- 
ments relating  to  the  cause,  were  in  his  possession  or  power  (/). 

§  625.  2.  This  defect  was  remedied  by  the  Common  LawT  Pro- 
cedure Act,  1854,  17  &  18  Viet.  c.  125,  s.  50.  And  now,  by  the 
"Rules  of  the  Supreme  Court  "(<7),  the  court  or  a  judge  may,  at  any 
time  during  the  pendency  of  any  cause  or  matter,  order  the  produc- 
tion by  any  party  thereto,  upon  oath,  of  such  of  the  documents  in 
his  possession  or  power,  relating  to  any  matter  in  question  in  such 
cause  or  matter,  as  the  court  or  judge  shall  think  right ;  and  the 
court  may  deal  with  such  documents,  when  produced,  in  such 
manner  as  shall  appear  just.  For  the  manner  in  which  the  court 
exercises  its  discretion  under  this  rule  reference  should  be  made 
to  Kearsley  v.  Philliiw  (/<),  Pickering  v.  Pickering  (i),  Graham  v. 
Sntton  (/j),  and  other  cases  cited  in  the  notes  to  the  rule  in  the 
"Annual  Practice."  The  common  order  for  production  and  inspec- 
tion gives  liberty  to  seal  up  irrelevant  parts,  and  if  actual  sealing 

(/-}  Sluck    v.    Gompcrtz,    7   Exch.    67  ;  (h)  Kearsley  v.  Phillips,  10  Q.  B.  465, 

Doe  d.  Child  v.  Roe,  1  E.  &  B.  279  ;  Shad-  C.  A. 

well  v.  Shadu-ell,  6  C.  B.  N.  8.  679.  (i)  Pickering  v.    Pickering,   25  Ch.  D. 

(/)  Hunt  v.  Hewitt,  7  Exch.  236  ;  Scott  247. 

v.  Walker,  2  E.  &  B.  555.  (k)  Graham    v.    Sutton,   [1897]   1  Ch. 

(g)  Order  XXXI.  Rule  14.  761,  C.  A. 
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would   interfere  with   the  conduct  of  business   or  be   oppressive, 
covering  up  upon  oath  is  a  sufficient  compliance  with  that  order  (/). 

§  625  A.  3.  Again,  by  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Yict.  c.  125,  s.  58,  the  court  or  a  judge  was  empowered  to 
grant  to  either  party  to  an  action  a  rule  or  order  for  the  inspection 
by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  real  or 
personal  property,  the  inspection  whereof  might  be  material  to  the 
proper  determination  of  the  question  in  dispute.  And  it  was  held 
that  this  section  gave,  as  ancillary  to  the  power  to  order  inspection, 
the  same  power  to  order  the  removal  of  obstructions  with  a  view  to 
inspection,  as  was  exercised  by  courts  of  equity  in  like  cases  (MI)- 

This  power  of  inspection  has,  as  we  have  seen,  been  continued 
and  extended  by  the  "  Eules  of  the  Supreme  Court  "  (»). 

§  626.  4.  By  the  Patents,  Designs,  and  Trades  Marks  Act,  1883, 
46  &  47  Yict.  c.  57,  s.  30,  re-enacting  s.  42  of  the  Patent  Law 
Amendment  Act,  1852,  15  &  16  Yict.  c.  83,  it  is  provided  that  in  an 
action  for  the  infringement  of  a  patent,  the  court  or  a  judge  may, 
on  the  application  of  either  party,  make  such  order  for  inspection, 
and  impose  such  terms,  and  give  such  directions  respecting  the 
same,  and  the  proceedings  thereon,  as  the  court  or  a  judge  may 
see  fit. 

§§  627-629.  5.  In  providing  for  the  compulsory  discovery  of 
evidence  from  litigants  before  trial,  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Yict.  c.  125,  not  only  supplied  deficiencies  in 
the  Evidence  Act,  1851,  14  &  15  Yict.  c.  99,  but  introduced  an 
entirely  new  machinery  into  the  common-law  system  of  evidence 
and  forensic  procedure,  by  authorising  either  party  to  a  cause  in 
any  of  the  superior  courts — by  leave  of  the  court  and  subject  to  the 
provisions  in  that  behalf  contained  in  that  statute  (o) — to  deliver 
to  the  other  interrogatories  in  writing  upon  any  matter  as  to  which 
discovery  might  be  sought. 

The  Rules  of  the  Supreme  Court  which  replaced  these  statutory 
provisions  at  first  QJ)  allowed  either  party,  without  leave  of  the  court 
within  a  limited  time,  and  with  leave  at  any  time,  to  deliver  inter- 
rogatories to  and  obtain  discovery  from  the  opposite  party.  But 
subsequently  (q),  it  having  been  found  that  this  unchecked  liberty 


(I)  Graham  v.  Sutlon,  supra. 

(m)  Bennett  v.  Griffiths,  3  E.  &  E.  467. 

(n)  Order  L.  Eules  3-5,  suprtt,  §  197. 

(o)  See  §|  51-57. 

(j))  In  1875,  when  the  Judicature  Acts 


and  the  Rules  under  them  first  came  into 
operation. 

(q)  In  1883,  when  the  Rules  were  con- 
solidated and  amended  by  the  light  of  the 
recommendations  of  a  "Legal  Procedure 
Committee." 
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of  interrogation  greatly  increased  the  expense  of  interlocutory  pro- 
ceedings, the  right  of  administering  interrogatories  without  leave 
was  limited  to  actions  for  fraud,  or  breach  of  trust,  and  the  leave 
of  the  court  or  a  judge  was  required  in  all  other  cases  (r) ;  while 
the  party  interrogating  became  bound,  unless  it  should  be  other- 
wise ordered,  to  pay  at  least  51.  into  court  by  way  of  security  for 
the  expense  caused  (s).  For  the  numerous  cases  on  these  rules, 
reference  should  be  made  to  the  "  Annual  Practice." 

The  Matrimonial  Causes  Act,  1857,  20  &  21  Viet.  c.  85,— which 
establishes  the  Court  for  Divorce  and  Matrimonial  Causes,  and 
directs  (t)  that  the  rules  of  evidence  observed  in  the  superior  courts 
of  common  law  at  Westminster  shall  be  applicable  to,  and  observed 
in  the  trial  of  all  questions  of  fact  in  that  court, — contains  pro- 
visions for  the  interrogation  of  the  parties  to  the  suit  in  certain 
cases  (H). 

County  Courts.  Interrogatories  may  also  be  administered  in  a 
'County  Court  action  (.r),  the  procedure  with  respect  to  interroga- 
tories having  been  made,  in  1886,  substantially  uniform  with  the 
procedure  in  the  Supreme  Court  (//). 

§  630.  6.  The  expense  of  proving  documents  which  are  formal 
in  their  nature,  and  not  likely  to  be  made  the  subject  of  dispute, 
was  long  felt  to  be  a  grievance.  For  remedy  whereof,  certain  pro- 
visions were  inserted  in  the  llefjuhe  Gene  rales,  of  Hilary  Term, 
4  Will.  4  (z),  and  afterwards  in  the  Common  Law  Procedure  Act, 
1852,  15  &  16  Yict.  c.  76,  s.  117.  And  now,  by  the  "  Eules  of  the 
Supreme  Court  "(a),  either  party  may  call  on  the  other  party  to 
admit  any  document,  saving  all  just  exceptions  ;  and  in  case  of 
refusal  or  neglect  to  admit  after  such  notice,  the  costs  of  proving 
any  such  document  shall  be  paid  by  the  party  so  neglecting  or 
refusing,  whatever  the  result  of  the  action  may  be,  unless,  at  the 
hearing  or  trial,  the  court  certify  that  the  refusal  to  admit  was 
reasonable ;  and  no  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  be  given,  except  where  the  omission 

(y)  Order  XXXI.  Rule  1.  Court  leave  is  not  required  in  cases  <il' 

(s)  Order  XXXI.  Rules  25-27  A.  fraud  or  breach  of  trust ;  that  uo  dep<>-it 

(t)  Sect.  48.  is  required  in  the  County  Court,  whnvjis 

(w)  Sects.  43,  46.  in  the  High  Court  a  deposit  of  51.  is  re- 

(a;)  County  Court  Rules,  1889,  Order  quired  ;  and  that  the  County  Court  Rules 

XVI.  do  not  provide  for  setting  aside  or  striking 

(y)  See  Annual  (for  1901)  County  out  interrogatories,  whereas  the  Supreme 

Court  Practice,  ch.   ix.,  where,  however,  it  Court  Rules  do  so  provide. 

is  pointed  out  that  leave  is  always  required  (-)  See  Rule  20,  ''  Practice." 

an  the  County  Court,  whereas  in  the  High  (a)  Order  XXX II.  Rule  2. 
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to  give  the  notice  is,  in  the  opinion  of  the  taxing  officer,  a  savin  » 
of  expense. 

And,  by  another  rule,  any  party  to  an  action  may  give  notice,  by 
his  pleading  or  otherwise  in  writing,  that  he  admits  the  truth  of 
the  whole,  or  any  part  of  the  case  of  any  other  party  (b). 

(b)  Order  XXXII.  Rule  1. 


B.E. 
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§  631.  I.  HAVING,  in  the  first  Book,  explained  the  nature  of  our 
common-law  tribunal  for  the  trial  of  facts,  and  the  respective  func- 
tions of  judge  and  jury  (a),  we  will  now  proceed  shortly  to  describe 
the  course  of  a  trial.  The  proceedings  commence  with  a  short  state- 
ment to  the  jury  of  the  questions  they  are  about  to  try.  In  civil 
cases  this  statement  is  made  by  the  plaintiff  if  he  appears  in  person, 
by  his  counsel  if  he  appears  by  counsel,  and  by  his  junior  counsel 
if  he  has  more  than  one ;  and  it  is  technically  termed  "  opening 
the  pleadings."  In  criminal  cases  a  summary  of  the  charge 
against  the  accused,  together  with  his  plea  thereto,  and  the  issue 
joined,  is  stated  to  the  jury  by  the  officer  of  the  court,  and  in  some 
cases  (b)  by  the  counsel  for  the  prosecution.  If  there  be  any  ques- 
tion as  to  which  of  the  contending  parties  ought  to  begin,  the  judge 


(«)  Bk.  1,  pt.  1,  §§82e«sc<?. 


(b)  I.e.,  in  misdemeanours. 
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decides  that  question,  and  the  party  who  has  that  right  then,  either 
by  himself  or  his  counsel,  states  his  case  to  the  jury,  and  afterwards 
adduces  his  evidence  in  support  of  it.  In  criminal  cases,  where  no 
counsel  is  employed  for  the  prosecution,  the  prosecutor  cannot 
address  the  jury,  and  the  evidence  is  gone  into  at  once ;  for  in  con- 
templation of  law  the  suit  is  that  of  the  sovereign  (c).  The  opposite 
party  is  then  heard  in  like  order.  If  he  adduces  evidence,  the  opener 
has  a  right  to  address  the  jury  in  reply ;  but  in  prosecutions  where 
the  Attorney-General  appears  officially,  and  in  proceedings  in  the 
Exchequer  for  penalties,  he,  or  his  representative,  has  a  right  to 
reply  whether  evidence  is  adduced  or  not  (d).  In  addressing  the 
jury,  a  party  has  no  right  to  state  facts  which  he  does  not  intend  to 
call  evidence  to  prove  (e) ;  and  when  this  rule  is  violated,  the  judge 
may,  in  his  discretion,  allow  a  reply  (/).  Where  a  fresh  case — i.e., 
a  case  not  merely  answering  the  case  of  the  party  who  began — is 
set  up  by  the  responding  party,  and  evidence  is  adduced  to  support 
such  fresh  case,  the  party  who  began  may  give  proof  of  a  rebutting 
case ;  his  adversary  has  then  a  special  reply  on  the  new  evidence 
thus  adduced,  and  the  opener  has  a  general  reply  on  the  whole  case. 
By  the  Rules  of  the  Supreme  Court,  Order  XXXVI.,  Rule  36,  re- 
placing s.  18  of  the  Common  Law  Procedure  Act,  1854,  17  &  18 
Viet.  c.  125,  ';  Upon  the  trial  with  a  jury  the  addresses  to  the  jury 
shall  be  regulated  as  follows :  the  party  who  begins,  or  his  counsel, 
shall  be  allowed,  in  the  event  of  his  opponent  not  announcing  at  the 
close  of  the  case  of  the  party  who  begins,  his  intention  to  adduce 
evidence,  to  address  the  jury  a  second  time  at  the  close  of  such  case, 
for  the  purpose  of  summing  up  the  evidence ;  and  the  party  on  the 
other  side,  or  his  counsel,  shall  be  allowed  to  open  the  case,  and 
also  to  sum  up  the  evidence  (if  any) ;  and  the  right  to  reply  shall 
be  the  same  as  heretofore  ;  "  and  the  Criminal  Procedure  Act, 
1865,  28  &  29  Viet.  c.  18,  s.  2,  enacts,  that  "  If  any  prisoner  or 
prisoners,  defendant  or  defendants,  shall  be  defended  by  counsel, 
but  not  otherwise,  it  shall  be  the  duty  of  the  presiding  judge,  at  the 
close  of  the  case  for  the  prosecution,  to  ask  the  counsel  for  each 
prisoner  or  defendant  so  defended  by  counsel  whether  he  or  they 
intend  to  adduce  evidence,  and  in  the  event  of  none  of  them  there- 
upon announcing  his  intention  to  adduce  evidence,  the  counsel  for 
the  prosecution  shall  be  allowed  to  address  the  jury  a  second  time 


}  Bk.  2,  pt  I,  ch.  2,  §§  169,  183.  (c)  Bk.  1,  pt.  1,  §  94,  and  infra. 

Resolutions  of  the  judges,  7  C.  &  P.  (/ )  Crerar  v.  Sodo,  1  Mood.  &  M.  85  ; 

676,    Res.    5  :  K.  v.   Home,  20  How.  St.  Faith  v.   M'Intyre,  7  C.  &  P.  44.      The 

TV.  06' i-664  :  E.  v.  Eaddijfre,  I  W.  Bl.  3  ;  notion  that  this  may  be  claimed  as  a  right 

li.  v.  .!/<//•.$ /-./;.  1  Mood,  x  M.  439.  cannot  be  supported. 
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in  support  of  his  case,  for  the  purpose  of  summing  up  the  evidence 
against  such  prisoner  or  prisoners,  or  defendant  or  defendants  ;  and 
upon  every  trial  for  felony  or  misdemeanour,  whether  the  prisoners 
or  defendants,  or  any  of  them,  shall  be  defended  by  counsel  or  not, 
each  and  every  such  prisoner  or  defendant,  or  his  or  their  counsel 
respectively,  shall  be  allowed,  if  he  or  they  shall  think  fit,  to  open 
his  or  their  case  or  cases  respectively  ;  and  after  the  conclusion  of 
such  opening,  or  of  all  such  openings  if  more  than  one,  such  prisoner 
or  prisoners,  or  defendant  or  defendants,  or  their  counsel,  shall  be 
entitled  to  examine  such  witnesses  as  he  or  they  may  think  fit,  and 
when  all  the  evidence  is  concluded  to  sum  up  the  evidence  respec- 
tively ;  and  the  right  of  reply,  and  practice  and  course  of  proceedings, 
save  as  hereby  altered,  shall  be  as  at  present."  The  party  against 
whom  real  and  documentary  evidence  is  adduced  has  a  right  to 
inspect  it ;  and  such  evidence  can  be  read  to,  or  laid  before  the  jury, 
only  if  no  valid  objection  to  it  appears.  Every  witness  called  is 
first  examined  by  the  party  calling  him,  and  this  is  denominated 
his  "examination  in  chief."  If  an  objection  is  made  to  his  com- 
petency, he  is  interrogated  as  to  the  necessary  facts,  and  this  is 
called  examination  on  the  roir  dire  (y).  The  party  against  whom 
any  witness  is  examined  has  a  right  to  "  cross-examine  "  him  ;  after 
which  the  party  by  whom  he  is  called  may  "  re-examine  "  him,  but 
only  as  to  matters  arising  out  of  the  cross-examination.  The  court 
and  jury  may  also  put  questions  to  the  witnesses,  and  inspect  all 
media  of  proof  adduced  by  either  side.  The  court,  generally 
speaking,  is  not  only  not  bound  by  the  rules  of  practice  relative  to  the 
manner  of  questioning  witnesses,  and  the  order  of  receiving  proofs, 
but  may  in  its  discretion  dispense  with  them  in  favour  of  parties  or 
counsel.  During  the  whole  course  of  the  trial,  the  judge  determines 
all  questions  of  law  and  practice  which  arise  ;  and  if  the  admissi- 
bility  of  a  piece  of  evidence  depends  on  any  disputed  fact,  the  judge 
must  determine  that  fact,  and  for  this  purpose  go  into  proofs,  if 
necessary  (/<). 

§  632.  The  common-law  right  of  a  party  to  appear  by  counsel, 
when  that  right  is  accorded  to  the  other  side,  was  long  subject  to  a 
remarkable  exception ;  i,e.,  in  cases  of  persons  indicted  or  impeached 
for  treason  or  felony.  -  It  was  otherwise  in  prosecutions  for  misde- 
meanour (i) ;  as  also  in  appeals  of  felony  (h) ;  and  even  on  indictment- 

(«)  Bk   2   pt.  1,  ch.  2,  §133,  andbk.  2,  (ft)  Doct.   &  Stud.  Dial.   2,   ch.   48;  9 

pt.  2,  ch.  3,  §  490.  Kdw.  IV.  2  A,  pi.  4  ;  8  How.  St.  Tr.  726 

(h)  Bk.  1,  pt.  1,  §  82.  Stauiulf.  PI.  Cor.  lib.  2,  c.  63. 
(i)  6  How.  St.  Tr.  797. 
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or  impeachments  for  treason  or  felony,  the  exception  was  confined  to 
cases  where  the  accused  pleaded  the  general  issue,  and  did  not  extend 
to  preliminary  or  collateral  matters, — such  as  pleas  to  the  jurisdic- 
tion (/),  pleas  of  sanctuary  (m),  or  of  autrefois  acquit  (H),  the  trial 
of  error  in  fact  to  reverse  outlawry  (o),  issues  on  identity  when 
brought  up  to  receive  judgment  (_p),  &c.  And  even  on  the  trial  of 
the  general  issue,  if  a  point  of  law  arose  which  the  court  considered 
doubtful,  they  assigned  the  accused  counsel  to  argue  it  on  his 
behalf  (</). 

§  633.  It  is  not  worth  while  to  discuss  the  origin  of  this  practice, 
— whether  it  formed  part  of  the  ancient  common  law,  or,  like  many 
other  abuses,  crept  in  gradually  (r).  We  certainly  find  the  practice 
clearly  stated  as  above,  so  early  as  the  reign  of  Edward  the  Fourth  (s); 
and  from  thence  down  to  the  alteration  of  the  law  after  the  Revolution 
of  1688,  the  prayer  of  the  prisoner  to  be  allowed  to  be  defended  by 
counsel,  and  the  refusal  of  it  by  the  court,  formed  the  regular  pro- 
logue to  a  state  trial  (t) .  At  that  period  a  heavy  blow  was  aimed  at 
the  established  practice  by  the  stat.  7  &  8  "Will.  3,  c.  3,  which,  after 
reciting  that  "  nothing  is  more  just  and  reasonable  than  that  persons 
prosecuted  for  high  treason  and  misprision  of  treason,  whereby  the 
liberties,  lives,  honour,  estates,  blood,  and  posterity  of  the  subjects 
may  be  lost  and  destroyed,  should  be  justly  and  equally  tried,  and 
that  persons  accused  as  offenders  therein  should  not  be  debarred 
of  all  just  and  equal  means  for  defence  of  their  innocencies  in  such 
cases,"  enacts  that  every  person  so  accused  shall  be  admitted  to  make 
their  full  defence  by  counsel.  And  by  the  Treason  Act,  1800,  39  & 
40  Geo.  3,  c.  95,  and  the  Treason-Felony  Act,  1842,  5  &  6  Yict.  c.  51, 
s.  1,  treasons  where  the  overt  act  charged  is  the  actual  assassination 
of  the  sovereign,  or  other  offence  against  his  person,  are  to  be  tried 
in  every  respect  as  if  the  accused  stood  charged  with  murder. 

§  634.  Although  the  7  &  8  Will.  3,  c.  3,  did  not  extend  to  cases  of 
felony,  yet  a  practice  gradually  grew  up  during  the  last  century 
which  continued  until  the  reign  of  William  the  Fourth  ;  by  which 
the  counsel  for  a  prisoner  were  allowed  to  advise  him  during  his 

(I)  11  How.  St.  Tr.  523-526.  26  A  ;  Staundf.  PI.   Cor.  lib.  2,  c.  63  ;  2 

(m)  Hv.mphi-cy  Stafford's  case,  1  Hen.  Hawk.  P.  C.  401. 

VII.  26  A.  (r)  Vide  Mirrour  of  Justices,  ch.  3,  §  1  : 

(n)  41  Ass.  pi.  9.  and  Doct.  &  Stud.  Dial.  2,  ch.  48. 

(o)  Hi'.i-'jcssfs'  case,  Cro.  Car.  365.  (s)  9  Edw.   IV.  2,  pL  4.     See  also  per 

llatcli/ts  case,  Fost.  Cr.  Law,  40  ;  Gascoigne,  C.  J.,  7  Hen.  IV.  35  b,  pi.  4. 

18  How.  St.  Tr.  434.  (t}  See  the  State  Trials,  passim.    Several 

(q)  9  Edw.  IV.  2  A,  pi.  4  ;  1  Hen.  VII.  of  these  cases  are  collected,  5  How.  St.  Tr. 

466  et  seq.  (note). 
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trial ;  to  take  points  of  law  in  his  favour  ;  to  examine  and  cross- 
examine  witnesses  on  his  behalf ;  and,  in  short,  to  do  everything 
except  address  the  jury  in  his  defence.  But  by  the  Trials  for  Felony 
Act,  1836,  6  &  7  Will.  4,  c.  114,  the  whole  anomaly  was  removed. 
That  statute,  after  reciting  that  "it  is  just  and  reasonable  that 
persons  accused  of  offences  against  the  law  should  be  enabled  to 
make  their  full  answer  and  defence  to  all  that  is  alleged  against 
them,"  enacts  in  its  first  section  that  "  all  persons  tried  for  felonies 
shall  be  admitted,  after  the  close  of  the  case  for  the  prosecution,  to 
make  full  answer  and  defence  thereto,  by  counsel  learned  in  the  law, 
or  by  attorney  in  courts  where  attorneys  practise  as  counsel." 

§  635.  In  construing  this  statute  several  judges  ruled  that,  when 
an  accused  person  defends  himself  he  may  state  in  his  defence  what 
facts  he  thinks  proper,  and  although  he  adduces  no  evidence  to 
prove  them,  the  jury  may  weigh  the  credit  due  to  his  statement; 
but  that  counsel  who  defend  prisoners  are  bound  by  the  rule  of 
practice  in  civil  cases ;  viz.,  only  to  state  such  facts  as  they  believe 
they  are  in  a  condition  to  establish  by  evidence  (w).  According  to 
this  dogma,  when  a  prisoner's  defence  rests,  as  it  often  necessarily 
must  rest,  on  an  explanation  of  apparently  criminating  circum- 
stances, his  employing  counsel  causes  his  defence  to  be  suppressed, 
— a  state  of  things  hardly  contemplated  by  the  framers  of  the 
statute,  and  certainly  at  variance  with  the  principles  of  natural 
justice.  It  was  sought  to  defend  this  anomalous  proceeding  on  the 
ground  that  the  counsel  for  the  accused  may  put  his  client's  defence 
before  the  jury  in  a  hypothetical  form ;  but  how  feebly  does  this 
tell  in  comparison  with  a  straightforward  explanation  !  Some 
judges  sought  to  qualify  the  rule,  by  allowing  the  accused  to  make 
a  statement  of  the  facts  he  deems  essential,  leaving  it  to  be  com- 
mented on  by  his  counsel ;  but  this  course  was  not  followed  by 
other  judges,  and  although  perhaps  there  is  a  preponderance  of 
authority  in  favour  of  the  prisoner,  the  practice  on  the  subject  was 
for  a  long  time  unsettled  (x).  Early  in  the  year  1882,  however,  the 
judges  agreed  to  a  rule  unfavourable  to  prisoners  defended  by 
counsel  (if).  It  is  worthy  of  observation  that  in  cases  of  treason 

(it)  R.  v.  Beard,  8  C.  &  P.  142  ;  li.  v.  Cr.  L.  C.   122,   per  Case,   J.  ;   Soli. 

Butcher,  2  M.  &  Rob.  229.  Journal  for  November  12th,  1881. 

(x)  R.  v.  Mailings,  8  C.  &  P.  242  ;  R.  v.  (y)  This  rule,  which  has  not  been  com- 

Walkling,  Id.  243  ;  R.  v.  Clifford,  2  Car.  niitted  to   writing,   was   promulgated   by 

&  K.  206  ;  R.  v.  Manzano,  2  F.  &  F.  64.  North,    J.,    at    the    Reading  Assizes    m 

See  also  R.  v.  Haines,  1  F.  &  F.  86  ;  R.  v.  January,   1882,  the  announcement   being 

Taylor,  Id.  535;  R.  v.  Shimmin,  12  Cox  "that  the  practice  followed  by  some  counsel 

defending  prisoners  of  stating  facts  in  their 
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the  prisoner  is  not  only  allowed,  but  invited  by  the  court,  to  address 
the  jury  after  his  counsel  have  spoken  for  him  (z). 

§  636.  II.  Amongst  the  principal  incidents  of  a  trial — the  second 
part  of  our  subject — the  first  which  requires  particular  notice  is 
the  practice  of  ordering  witnesses  out  of  court.  When  concert  or 
collusion  among  witnesses  is  suspected,  or  there  is  reason  to  appre- 
hend that  any  of  them  will  be  influenced  by  the  statements  of 
counsel,  or  the  evidence  given  by  other  witnesses,  the  ends  of  justice 
require  that  they  be  examined  apart ;  and  the  court  will  proprio 
rnotu,  or  on  the  application  of  either  party,  order  all  the  witnesses 
except  the  one  under  examination  to  leave  court.  This  practice  is 
probably  coeval  with  judicature.  "  Si  necessitas  exegerit,"  says 
Fortescue  (a),  "  dividantur  testes,  donee  ipsi  deposuerint  quic  quid 
velint,  ita  quod  dictum  unius  non  docebit,  aut  concitabit  eorum 
alium  ad  consimiliter  testificanduin."  The  better  opinion,  however, 
seems  to  be  that  this  is  not  demandable  ex  debito  justitia  (b) ;  and 
there  may  be  cases  where  it  would  be  judicious  to  refuse  it.  It  is 
said  that  the  rule  does  not  extend  to  the  parties  in  the  cause  (c), 
nor,  at  least  in  general,  to  the  solicitors  engaged  hi  it  (<0 .  A  wit- 
ness who  disobeys  such  an  order  is  guilty  of  contempt ;  but  the 
judge  cannot  refuse  to  hear  his  evidence  (e),  although  the  circum- 
stance is  matter  of  remark  to  the  jury.  And  in  order  to  prevent 
communication  in  such  cases,  between  witnesses  who  have  been 
examined  and  those  awaiting  examination,  it  is  a  rule  that  the 
former  must  remain  in  court  until  the  latter  are  examined.  But 
where  the  first  witness  examined  was  a  respectable  female,  and 
some  indelicate  evidence  was  expected  to  be  given  by  the  other 

behalf  without  proving  them  by  evidence  161,  ice.  &c.      In  S.  v.  O'Coigly,  26  How. 

had  been  under  the  consideration  of  the  St.  Tr.  1191,   1374,   Buller,  J.,  gave  the 

judges,  and  they  had  agreed  that  the  prac-  prisoners  the  option  of  addressing  the  court, 

tice  ought  not  to  be  encouraged,  and  that  either  before   or  after  their  counsel  had 

counsel  should  not  be   allowed   to   make  spoken, 

statements    which   could  not    be  proved  (a)  C.  26. 

by  competent  witnesses. "     See  Solicitors'  (b)  See  the  authorities  collected,  Tayl. 

Journal  for  January  21st,  1882.     The  rale  Ev.  §  1259. 

is  believed  to  owe  its  origin  to  the  uiisup-  (c)  Charnock  v.  Dcicings,  3  Car.  &  K. 

ported  statement  of  counsel  defending  one  378  ;   Constance   v.    Brain,   2  Jur.  N.   >. 

Lefroy  on  a  trial,  in  November,  1881,  for  1145  ;  Selfe  v.  Isaacson,  1  F.  &  F.  194. 

a  railway  murder  (of  which  the  prisoner  was  (d)  Pomeroy  v.  Baddeley,  Ry.  &  M.  430 ; 

convicted  and  for  which  he  was  executed),  Everett  v.  Loucnham,  5  Car.  &  P.  91.  • 

that  the  prisoner  had  engaged  to  meet  a  (c)  Chandler  v.  Home,  2  Moo.  &  R.  423  ; 

young  lady  (whose  name  was  not  stated)  Cook  v.    Nethercote,    6   G.   &  P.  743 ;  40 

on  the  day  of  the  murder.  R.  R.  855,  and  the  cases  there  referred  to  ; 

(;)  See  R.  v.    Watson,  32  How.  St.  Tr.  and   per   Lord  Campbell,    delivering   the 

538  ;  E.  v.  Thistlewood,  33  Id.  894  ;  /.'.  v.  judgment  of  the  court  in  Corbctt  v.  Hudson, 

Collins,  5  C.  &  P.  211  ;  S.  v.  Frost,  9  Id.  1  Ell.  &  B.  11,  14. 
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witnesses,  it  was  arranged  that  she  should  be  taken  out  of  court, 
and  kept  under  observation  in  a  separate  apartment  (/). 

§  637.  Next,  with  respect  to  the   order  of   beginning,   or  ordo 
incipiendi.     This  is  known  in  practice  as  the  "right  to  begin," 
not  a  very  accurate  expression,  for  it  assumes  that  beginning  is 
always  an  advantage,  whereas  it  may  be  quite  the  reverse.     There 
are  few  heads  of  practice  on  which  a  larger  number  of  irreconcilable 
decisions  have  taken  place.     It  is  sometimes  said  that  as  the  plain- 
tiff is  the  party  who  brings  the  case  into  court,  it  is  natural  that  he 
should  be  first  heard  with  his  complaint ;  and  in  one  sense  of  the 
word  the  plaintiff  always  begins ;  for,  without  a  single  exception, 
the  pleadings  are  opened  by  him  or  his  counsel,  and  never  by  the 
defendant  or  his  counsel.     But,  as  it  is  agreed  on  all  hands  that  the 
order  of  proving  depends  on  the  burden  of  proof,  if  it  appears  on  the 
statement  of  the  pleadings,  or  whatever  is  analogous  thereto,  that 
the  plaintiff  has  nothing  to  prove, — that  the  defendant  has  admitted 
every  fact  alleged,  and  takes  on  himself  to  prove  something  which 
will  defeat  the  plaintiff's  claim, — he  ought  to  be  allowed  to  begin, 
as  the  burden  of  proof  then  lies  on  him.     The  authorities  on  this 
subject  present  almost  a  chaos.     Thus  much  only  is  certain,  that  if 
the  onus  of  proving  the  issues,  or  any  one  of  the  issues,  however 
numerous   they  may  be,   lies   on   the   plaintiff,  he  is  entitled  to 
begin  (</),  and  it  seems  that  if  the  onus  of  proving  all  the  issues  lies 
on  the  defendant,  and  the  damages  which  the  plaintiff  could  legally 
recover  are  either  nominal,  or  mere  matter  of  computation,  here 
also  the  defendant  may  begin  (/*).     But  the  difficulty  is,  where  the 
burden  of  proving  the  issue,  or  all  the  issues,  if  more  than  one,  lies 
on  the  defendant,  and  the  onus  of  proving  the  amount  of  damage 
lies  on  the  plaintiff.     A  series  of  cases  (not  an  unbroken  series,  for 
there  are  several  authorities  the  other  way),  concluding  with  that 
of   Cotton  v.  James  (i),  in   1829,  established  the  position  that  the 
onus  of  proving  damages  made  no  difference,  and  that  under  such 
circumstances  the  defendant  ought  to  begin.     Of  these  the  most 
remarkable  is  that  of  Cooper  v.  Wakley  (k),  in  1828;  where  it  was  held 
by  Lord  Tenterden,  C.  J.,  and  Bayley,  Littledale,  and  Parke,  JJ., 
that  in  an  action  by  a  surgeon  for  libel,  in  imputing  to  him  unskil- 
fulness  in  performing  a  surgical  operation,  if  the  defendant  pleads 

(/)  Strceten  v.  Black,  Guildf.  Sum.  Ass.       4  C.  &  P.  196  ;   Williams  v.  Thomas,  Id. 
1836,  cor.  Lord  Abinger,  C.  B.,  MS.  234. 

(</)   Wood  v.  Pringlc,  1  Moo.  &  K,  277  ;  (h)  Fowler  v.  Coster,  1  Moo.  &  M.  241. 

James  v.Saltcr,  Id.  501 ;  Curtis  v.  Wheeler,  (i)  3  C.  &  P.  505  ;  35  R.  R.  344. 

(k)  3  C.  &  P.  474  ;  1  Moo.  &  M.  248. 
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a  justification  he  is  entitled  to  begin.  Thus  matters  stood  until  the 
case  of  Carter  v.  Jones  (I),  in  1833,  which  also  was  an  action  for 
libel,  to  which  a  justification  was  pleaded  ;  and  on  the  right  to 
begin  being  claimed  by  the  defendant,  Tindal,  C.  J.,  before  whom 
the  case  was  tried,  said  that  a  rule  on  the  subject  had  been  come 
to  by  the  judges.  He  then  stated  verbally  the  nature  of  that  rule, 
but  his  language  is  given  very  differently  in  the  two  reports  of  the 
case.  In  Carrington  &  Payne,  it  is  reported  thus:  "The  judges 
have  come  to  a  resolution  that  justice  would  be  better  administered 
by  altering  the  rule  of  practice  in  the  respect  alluded  to,  and  that,  in 
future,  the  plaintiff  should  begin  in  all  actions  for  personal  injuries, 
and  also  in  slander  and  libel,  notwithstanding  the  general  issue  may 
not  be  pleaded,  and  the  affirmative  be  on  the  defendant.  ...  It  is 
most  reasonable  that  the  plaintiff,  who  brings  the  case  into  court, 
should  be  heard  first  to  state  his  complaint."  In  Moody  & 
Eobinson,  it  is  reported  thus :  "A  resolution  has  recently  been 
come  to  by  all  the  judges,  that  in  cases  of  slander,  libel,  and  other 
actions,  where  the  plaintiff  seeks  to  recover  actual  damages  of  an 
unascertained  amount,  he  is  entitled  to  begin,  although  the  affirma- 
tive of  the  issue  may,  in  point  of  form,  be  with  the  defendant." 
As  might  have  been  expected,  many  questions  arose  relative  to  the 
extent  of  this  rule,  and  especially  its  applicability  to  actions  of  con- 
tract ;  but  a  new  light  was  thrown  on  the  whole  subject  by  the  case 
of  Mercer  v.  Wltall  (m),  which  came  before  the  Court  of  Queen's 
Bench  in  1845 ;  in  which  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  court,  stated  (n),  that  the  rule  promulgated  by 
Chief  Justice  Tindal  in  Carter  v.  Jones  had  originally  been  reduced 
to  writing,  and  signed  with  the  initials  of  several  of  the  judges,  and 
was  then  in  his  own  possession  ;  that  its  terms  were,  that  "  in 
actions  for  libel  and  slander,  and  injuries  to  the  person,  the  plain- 
tiff shall  begin,  although  the  affirmative  issue  is  on  the  defendant ;" 
and  that  that  rule  was  not  at  all  intended  to  introduce  a  new  prac- 
tice, but  was  a  declaratory  or  restitutive  of  the  old,  which  had  been 
broken  in  upon  by  Cooper  v.  Waldey,  and  that  class  of  cases  (o). 
Since  Men-er  v.  Whall,  the  subject  seems  to  have  been  better 
understood  ;  and  whether  the  rule  in  Carter  v.  Jones  is  to  be  con- 
sidered as  declaratory  or  enacting,  it  certainly  is  a  great  step  in  the 
right  direction,  of  restoring  to  the  plaintiff  his  natural  "  right  to 
begin,"  whenever  he  really  has  anything  to  prove. 

(0  6  C.  &  P.  64  ;  1  Moo.  &  R.  281.  between  1833  and  1845,  and  they  are  very 

(m)  5  Q.  B.  447.  numerous,  not  a  single  expression  of  any 

(n)  Id.  462.  judge  is  to  be  found,  implying  that  it  was 

(o)  It  is  remarkable  that  in  all  the  cases  declaratory  in  its  nature, 
decided  on  the  construction  of  this  rule, 
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§  638.  Much  of  the  confusion  and  inconsistent  ruling  on  this 
subject  may  be  traced  to  a  notion  which  formerly  prevailed :  viz.,  that 
the  order  of  beginning  was  exclusively  to  be  determined  by  the 
judge  at  nisi  prius,  and  that,  consequently,  the  court  in  bane  would 
not  interfere  to  rectify  any  mistake,  however  gross,  which  might  be 
committed  in  this  respect  (j)).  It  would,  it  was  argued,  lead  to 
much  litigation  and  vexation  if  motions  for  new  trials  were  enter- 
tained on  such  a  ground ;  especially  as,  since  the  wrong  decision  of 
the  judge  would  in  all  likelihood  be  founded  on  a  misconception  of 
the  onus  probandi,  he  would  carry  that  erroneous  view  into  his 
direction  to  the  jury,  in  which  case  a  new  trial  would  be  gran  table  ex 
debito  justitiae  for  an  inversion  of  the  burden  of  proof.  But  in  many 
cases  the  fact  of  allowing  the  wrong  party  to  begin,  might  be  pro- 
ductive of  the  greatest  mischief,  although  followed  up  by  an 
unimpeachable  summing-up.  And  a  series  of  authorities  has  now 
settled,  that  where  the  ruling  of  the  judge,  with  reference  to  the 
right  to  begin,  is  erroneous  in  the  judgment  of  the  court  in  bane, 
and  "clear  and  manifest  wrong"  has  resulted  from  that  ruling,  a 
new  trial  will  be  granted  by  the  court,  not  as  a  matter  of  right,  but 
as  a  matter  of  judgment  (q). 

§  639.  The  right  to  begin  is  an  advantage  to  a  party  who  has  a 
strong  case  and  good  evidence,  as  it  enables  him  to  make  the  first 
impression  on  the  tribunal,  and  if  evidence  is  adduced  by  the 
opposite  side,  it  entitles  him  to  reply,  thus  giving  him  the  last  word. 
But  if  the  case  of  a  party  be  a  weak  one ;  if  he  has  only  slight 
evidence,  or  perhaps  none  at  all  to  adduce  in  support  of  it ;  and 
goes  to  trial  on  the  chance  (if  defendant)  of  the  plaintiff  being  non- 
suited, or  that  the  case  of  the  opposite  party  may  break  down 
through  its  own  intrinsic  weakness  ;  or  trusting  to  the  effect  of  an 
address  to  the  jury, — the  fact  of  his  having  to  begin  might  prove 
instantly  fatal  to  his  cause.  Thus  in  Edwards  v.  Jones  (;•),  which 
was  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note,  to  which  the  defendant  pleaded  a  long  plea,  amounting  in 
substance  to  want  of  consideration  for  the  note ;  to  a  portion  of 
which  the  plaintiff  replied,  that  there  had  been  a  good  consideration 

(p]  Bird  v.  Hifjfjinson,  2  A.  &  E.  160  ;  JM.  &  "\V.  589  ;  Booth  v.  Millns,  Id.  669  ; 

Barrel  v.    Nicholson,   1  Moo.  &  R.  304  ;  Huckman  v.  Fcrnie,  3  M.  &  ~\V.  .">" 

Asliby  v.    Bates,    15  M.  &  W.   596,    per  corrected  in  Booth  v.  Millns,  Edward*  \. 

Rolfe,  B.  Matthcivs,    and    Brandford  v.   Freeiiui n]  ; 

(q)  Gcach  v.  Ingall,  14  M.  &  W.  95  ;  Mercer  v.    Whall,  5  Q.  B.  447  ;    Doe  d. 

Edwards    v.     Matthews,     11    Jur.     398  ;  Worcester  Trustees  v.  Rowlands,  9  C.  &  P. 

Bratulford    v.    Freeman,    5    Exch.    734  ;  736  ;  Doc  d.   Bather  v.   Brayne,  5  C.  B. 

Leete  v.    The    Gresham    Life    Insurance  665. 
Society,  15  Jur.  1161  ;  Ashby  v.  Bates,  15  (-/•)  7  C.  &  P.  633. 
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given  for  the  note,  and  to  the  rest  entered  a  nolle  prosequi ;  the 
judge  having  ruled  that  the  defendant  should  begin,  his  counsel 
was  obliged  to  admit  that  he  had  no  witnesses ;  and  the  judge 
immediately  directed  the  jury  to  find  a  verdict  against  him. 

§  640.  3.  We  have  already  referred  to  the  rule  of  practice  which 
prohibits  counsel,  or  the  parties  in  civil  cases  (*),  and  in  accordance 
with  a  recent  rule,  the  counsel  for  accused  parties  in  criminal 
cases  (0,  from  stating  any  facts  to  the  jury  which  they  do  not 
intend  offering  evidence  to  prove.  This  must  not,  however,  be  under- 
stood too  literally.  A  counsel  or  party  has  a  right  to  allude  to  any 
facts  of  which  the  court  takes  judicial  cognisance,  or  the  notoriety 
of  which  dispenses  with  proof  (u).  But  more  difficulty  arises  with 
respect  to  historical  facts.  A  public  and  general  history  is  receiv- 
able in  evidence,  to  prove  a  matter  relating  to  the  kingdom  at 
large  (,r; ;  probably  for  the  same  reason  that  the  law  permits 
matters  of  public  and  general  interest  to  be  proved  by  the  declara- 
tions of  deceased  persons,  who  may  be  presumed  to  have  had 
competent  knowledge  on  the  subject ;  or  by  old  documents  which, 
under  ordinary  circumstances,  would  be  rejected  for  want  of 
originality  (//)  ;  although  there  are  cases  to  be  found  in  the  books 
where  histories  have  been  received  in  evidence,  and  which  it  might 
be  difficult  to  support  on  this  principle  (z).  But  a  history  is  not 
receivable  to  prove  a  right  or  particular  custom  (a).  In  a  recent 
case  (/>),  it  was  held  by  the  Court  of  Exchequer  that  counsel,  or  a 
party  at  a  trial,  may  refer  to  matters  of  general  history,  provided 
the  licence  be  exercised  with  prudence,  but  cannot  refer  to  particular 
books  of  history,  or  read  particular  passages  from  them,  to  prove 
any  fact  relevant  to  the  cause.  Also  that  works  of  standard 
authority  in  literature  may,  provided  the  privilege  be  not  abused, 
be  referred  to  b}~  counsel  or  a  party  at  a  trial,  in  order  to  show 
the  general  course  of  composition,  explain  the  sense  in  which 
words  are  used,  and  matters  of  a  like  nature ;  but  that  they 
cannot  be  resorted  to  for  the  purpose  of  proving  facts  relevant  to 
the  cause.  And  Sir  Edward  Coke  lays  down,  "  Authoritates 
philosophorum,  medicoruni,  et  poetarum,  sunt  in  causis  allegandse 
et  tenendae  "  (c). 

(«)  Supra,  §§  631,  635.  (z)  See  2  Phill.  Ev.  155-156,  10th  Ed. ; 

(«)  Supra,  §  635.  Tayl.  Ev.  §  1585. 

(u)  Bk.  3,  pt.  1,  ch.  1,  §§  252-254.  (a)  2  Phill.  Ev.   155,  10th  Ed.  ;  Tayl. 

(*)  B.  X.  P.  243  ;    2  Phill.   Ev.    155,  Ev.  §  1585. 

10th  Ed.  :  Tayl.  Ev.  §  1585.  (b)  Darby  v.  Ousclcy,  2  Jur.  x.  s.  497  ; 

(y)  Bk.  3,  pt.  2,  eh.  4,  §§  497,  499.  1  H.  &  X.  1. 

(c)  Co.  Litt.  264  a. 
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§  641.  4.  The  chief  rule  of  practice  relative  to  the  interrogation 
of  witnesses  is  that  which  prohibits  "leading  questions;"  i.e., 
questions  which  directly  or  indirectly  suggest  to  the  witness  the 
answer  he  is  to  give.  The  rule  is,  that  on  material  points  a  party 
must  not  lead  his  own  witnesses,  but  may  lead  those  of  his 
adversary ;  in  other  words,  that  leading  questions  are  allowed  in 
cross-examination,  but  not  in  examination-in-chief.  This  seems 
based  on  two  reasons  :  First,  and  principally,  on  the  supposition 
that  the  witness  has  a  bias  in  favour  of  the  party  bringing  him 
forward,  and  hostile  to  his  opponent.  Secondly,  that  the  party 
calling  a  witness  has  an  advantage  over  his  adversary,  in  knowing 
beforehand  what  the  witness  will  prove,  or  at  least  is  expected  to 
prove  ;  and  that,  consequently,  if  he  were  allowed  to  lead,  he  might 
interrogate  in  such  a  manner  as  to  extract  only  so  much  of  the 
knowledge  of  the  witness  as  would  be  favourable  to  his  side,  or  even 
put  a  false  gloss  upon  the  whole  (d).  On  all  matters,  however, 
which  are  merely  introductory,  and  form  no  part  of  the  substance 
of  the  inquiry,  it  is  both  allowable  and  proper  for  a  party  to  lead 
his  own  witnesses,  as  otherwise  much  time  would  be  wasted  to  no 
purpose.  It  is  sometimes  said  that  the  test  of  a  leading  question 
is,  whether  an  answer  to  it  by  "  Yes  "  or  "  No  "  would  be  conclusive 
upon  the  matter  in  issue;  but  although  all  such  questions  un- 
doubtedly come  within  the  rule,  it  is  by  no  means  limited  to  them. 
Where  "Yes"  or  "No"  would  be  conclusive  on  any  part  of  the 
issue,  the  question  would  be  equally  objectionable ;  as  if,  on  a 
traverse  of  notice  of  dishonour  of  a  bill  of  exchange,  a  witness  were 
led  either  as  to  the  fact  of  giving  the  notice,  or  as  to  the  time  when 
it  was  given.  So  leading  questions  ought  not  to  be  put  when  it  is 
sought  to  prove  material  and  proximate  circumstances.  Thus,  on 
an  inductment  for  murder  by  stabbing,  to  ask  a  witness  whether  he 
saw  the  accused,  covered  with  blood  and  with  a  knife  in  his  hand, 
coming  away  from  the  corpse,  would  be  in  the  highest  degree 
improper,  though  all  the  facts  embodied  in  this  question  are 
consistent  with  his  innocence.  In  practice  leading  questions  are 
often  allowed  to  pass  without  objection,  sometimes  by  express,  and 
sometimes  by  tacit,  consent.  This  latter  occurs  where  the  questions 
relate  to  matters  which,  though  strictly  speaking  in  issue,  the 
examining  counsel  is  aware  are  not  meant  to  be  contested  by  the 
other  side  :  or  where  the  opposing  counsel  does  not  think  it  worth 
his  while  to  object. 

On  the  other  hand,  however,  very  unfounded  objections  are  con- 
stantly taken  on  this  ground.  A  question  is  objectionable  as  leading 

(d)  Ph.  &  Am.  Ev.  837;  2  Phill.  Ev.  461,  10th  Ed. 
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when  it  suggests  the  answer,  not  when  it  merely  directs  the  attention 
of  the  witness  to  the  subject  respecting  which  he  is  questioned. 
E.'i.,  on  a  question  whether  A.  and  B.  were  partners,  it  has  been 
held  not  a  leading  question  to  ask  if  A.  has  interfered  in  the 
business  of  B.  (e) ;  for  even  supposing  he  had,  that  falls  far  short 
of  constituting  him  a  partner.  In  an  action  for  slander  (/),  in 
saying  of  a  tradesman  that  "  he  was  in  bankrupt  circumstances, 
that  his  name  had  been  seen  in  a  list  in  the  Bankruptcy  Court,  and 
would  appear  in  the  next  Gazette."  a  witness — having  deposed  to  a 
conversation  with  the  defendant,  in  which  he  made  use  of  the  first 
two  of  these  expressions — was  asked,  "Was  anything  said  about  the 
Gazette?"  This  was  objected  to  as  leading,  but  was  allowed  by 
Tindal,  C.  J.  So,  although  there  is  no  case  where  leading  should 
be  avoided  more  than  when  it  is  sought  to  prove  a  confession,  still 
a  witness  who  deposes  to  a  conversation  with  the  accused,  may, 
after  having  first  exhausted  his  memory  in  answering  the  question, 
What  took  place  at  it  ?  be  further  asked,  whether  anything  was 
said  on  such  a  subject ;  i.e.,  on  the  subject-matter  of  the  indictment. 
It  should  never  be  forgotten  that  "  leading  "  is  a  relative,  not  an 
absolute  term.  There  is  no  such  thing  as  "  leading  "  in  the  abstract, 
— for  the  identical  form  of  question  which  would  be  leading  of  the 
grossest  kind  in  one  case  or  state  of  facts,  might  be  not  only 
unobjectionable,  but  the  very  fittest  mode  of  interrogation  in  another. 

§  642.  There  are  some  exceptions  to  the  rule  against  leading. 
1.  For  the  purpose  of  identifying  persons  or  things,  the  attention 
of  the  witness  may  be  directly  pointed  to  them.  2.  Where  one 
witness  is  called  to  contradict  another  as  to  expressions  used  by 
the  latter,  but  which  he  denies  having  used,  he  may  be  asked 
directly,  Did  the  other  witness  use  such  and  such  expressions  (g)  ? 
The  authorities  are  not  quite  agreed  as  to  the  reason  of  this 
exception  (/<) ;  and  some  strongly  contend  that  the  memory  of  the 
second  witness  ought  first  to  be  exhausted  by  his  being  asked  what 
the  other  said  on  the  occasion  in  question  (i).  3.  The  rule  which 
excludes  leading  questions  being  chiefly  founded  on  the  assumption 
that  a  witness  must  be  taken  to  have  a  bias  in  favour  of  the  party 
by  whom  he  is  called,  whenever  circumstances  show  that  this  is  not 
the  case,  and  that  he  is  either  hostile  to  that  party  or  unwilling  to 
give  evidence,  the  judge  may  in  his  discretion  allow  the  rule  to  be 

(e)  Nicholls  v.  Dowding,  1  Stark.  81;  18  (h)  Courteen  v.  Touse,  1  Campb.  4-3  ; 

R.  R.  746.  Halktt  v.  Cousens,  2  Moo.  &  R.  23 S. 

(/)  Mirers  v.  Hague,  C.  B.  Sittings  after  (i)  Ph.  &  Am.  Ev.  8S9  ;  1  PhilL  Ev.  463, 

Mich.  Term,  1837.  .Ms.  10th  EJ. 

(g)  Edmonds  v.  Walter,  B  Stark.  7. 
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relaxed  (k).  And  it  would  seem  that,  for  the  same  reason,  if  the 
witness  shows  a  strong  bias  in  favour  of  the  cross-examining  party, 
the  right  of  leading  him  ought  to  be  restrained ;  but  the  authorities 
are  not  quite  clear  about  this  (I).  4.  The  rule  will  be  relaxed  where 
the  inability  of  a  witness  to  answer  questions  put  in.  the  regular 
way,  obviously  arises  from  defective  memory;  or  5.  From  the 
complicated  nature  of  the  matter  as  to  which  he  is  interrogated. 

§  643.  Although  not  to  lead  one's  own  witness  when  that  is  allow- 
able, is  by  no  means  so  bad  a  fault  as  leading  improperly,  still  it  is  a 
fault ;  for  it  wastes  the  time  of  the  court,  has  a  tendency  to  confuse 
the  witness,  and  betrays  a  want  of  expertness  in  the  advocate.  There 
are,  however,  cases  where  it  is  advisable  not  to  lead  under  such  cir- 
cumstances. Thus  on  a  criminal  trial,  where  the  question  turns 
on  identity,  although  it  would  be  perfectly  regular  to  point  to  the 
accused  and  ask  a  witness  if  that  is  the  person  to  whom  his  evidence 
relates,  yet  if  the  witness  can,  unassisted,  single  out  the  accused,  his 
testimony  will  have  more  weight. 

§  644.  5.  One  of  the  chief  rules  of  evidence,  as  has  been  shown, 
is,  that  no  evidence  ought  to  be  received  which  does  not  bear,  imme- 
diately or  mediately,  on  the  matters  in  dispute  (m) .  As  a  corollary 
from  this,  all  questions  tending  to  raise  collateral  issues,  and  all 
evidence  offered  in  support  of  such  issues,  ought  to  be  rejected.  But 
many  difficulties  arise  in  practice  as  to  what  shall  be  deemed  a  col- 
lateral issue  with  reference  to  the  credit  of  witnesses.  In  addition 
to  counter-proofs  and  cross-examination,  there  are  three  ways  of 
throwing  discredit  on  the  testimony  of  an  adversary's  witness  (n)  : 
1.  By  giving  evidence  of  his  general  bad  character  for  veracity;  i.e., 
the  evidence  of  persons  who  depose  that  he  is  in  their  judgment 
unworthy  of  belief,  even  though  on  his  oath.  And  here  the  inquiry 
must  be  limited  to  what  they  know  of  his  general  character,  on  which 
alone  that  judgment  should  be  founded ;  particular  facts  cannot  be 
gone  into  (o).  "  There  are  two  reasons,"  says  Parke,  B.,  in  the 
Attorney -General  v.  HitcJtcock  (p),  "why  collateral  questions,  such 
as  a  witness  having  committed  some  particular  crime,  cannot  be 
entered  into  at  the  trial.  One  is  that  it  would  lead  to  complicated 
issues  and  long  inquiries  without  notice  ;  and  the  other  that  a 
man  cannot  be  expected  to  defend  all  the  acts  of  his  life."  And 
Alderson,  B.,  in  his  judgment  in  that  case  (</),  says :  "  The 

(k)  Ph.  &  Am.  Ev.  888  ;  2  Phill.  Ev.  462,  (m)  Bk.  3,  pt.  1,  eh.  1. 

10th  Ed.  (n)  See  also  §§  130  and  263. 

(I)  See  Piosc.  Crim.  Ev.  131,   6th  Ed.  ;  (o)  Bk.  3,  pt.  1,  ch.  1. 

2  Phill.  Ev.  472-473,  10th  Ed.  ;  Tayl.  Ev.  (p)  11  Jur.  478,  479. 

§  1238,  4th  Ed.  (q)  P.  841. 
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inconvenience  of  asking  a  witness  about  particular  transactions  which 
he  might  have  been  able  to  explain  if  he  had  had  reasonable  notice 
that  he  would  be  required  to  do  so,  would  be  great :  a  man  does  not 
come  into  the  witness-box  prepared  to  show  that  every  act  of  his  life 
has  been  perfectly  pure ;  and  you  therefore  compel  the  opposite 
party  to  take  his  answer  relative  to  the  matter  imputed,  as  otherwise 
you  might   go   on   to   try   a   collateral   issue  ;    and   if  you   were 
allowed  to   try  the   collateral   issue   of  the   witness   having  com- 
mitted some  offence,  you  might  call  witnesses  to  prove  that  fact, 
and  they  again  might  likewise  be  cross-examined  as  to  their  own 
conduct :  and  so  you  might  go  on  proving  collateral  issues  without 
end,  before  you  could  come  to  the  main  one.     The  rules  of  evidence 
stop  this  in  the  first  instance,  for  the  more  convenient  administra- 
tion of  justice ;  and  you  must  therefore  take  the  witness's  answer, 
and  indict  him  for  perjury  if  it  is  false."     2.  By  showing  that  he 
has  on  former  occasions  made  statements  inconsistent  with  the  evi- 
dence he  has  given.     But  this  is  limited  to  such  evidence   as   is 
relevant  to  the  cause  ;  for  a  witness  cannot  be  contradicted  on  colla- 
teral matters  (>).     The  Criminal  Procedure  Act,  1865,  28  &  29  Viet. 
c.  18,  which  applies  to  all  courts,  civil  as  well  as  criminal,  enacts : 
"  If  a  witness,  upon  cross-examination  as  to  a  former  statement  made 
by  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent 
with  his  present  testimony,  does  not  distinctly  admit  that  he  has 
made  such  statement,  proof  may  be  given  that  he  did  in  fact  make  it  ; 
but  before  such  proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement."     3.  By  proving  misconduct  connected 
with  the  proceedings,  or  other  circumstances  showing  that  he  does 
not  stand  indifferent  between  the  contending  parties  (s).     Thus  it 
may  be  proved  that  a  witness  has  been  bribed  to  give  his  evidence  (£), 
or  has  offered  bribes  to  others  to  give  evidence  for  the  party  whom 
he  favours  (M),  or  that  he  has  issued  expressions  of  animosity  and 
revenge  towards  the  party  against  whom  he  bears  testimony  (x),  &c. 
We  must  also  direct  attention  to  the  following  observations  of  Parke, 
B.,  in  the  Attorney-General  v.  Hitchcock  (*/)  :  "  Under  the  old  law, 

(/•)  1  Stark.  Ev.  189,  3rd  Ed.  ;  2  Phill.  recognised  ill  the  Attorney-Generals. HUch- 

Ev.  517  et  seq..  10th  Ed.  coat,  1  Exch.  91  ;  11  Jur.  478. 

(s)  There   are   some   authorities  to  the  (u)  Lord  Stafford's  case,  7  How.  St.  Tr. 

contrary  ;  but  they  seem  overruled  by  the  1400,  recognised  in  The  Attorney-General 

Attorney-General  v.  Hitchcock,  1  Exch.  91,  v.  Hitchcock,  1  Exch.  91  ;  11  Jur.  478. 
1 1  Jur.  478.  and  the  cases  there  cited  ;  and  (x)    Yeiciiis  case,  2  Camp.  638.     See  ad 

are  indefensible  on  principle.  id.  The  Attorney-General  v.  Hitchcock,  1 

(f)  Lftngkorn's  case,  7  How.  St.  Tr.  446,  Exch.  91 ;  11  Jur.  478. 

(y)  11  Jur.  478,  4SO. 
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when  an  objection  was  raised  to  the  competency  of  a  witness,  he 
might  be  examined  as  to  it  on  the  voir  dire,  and  evidence  might  be 
adduced  to  contradict  his  statement ;  and  the  issue  thus  raised  was 
determined  by  the  judge.  ...  At  that  time  those  objections  went 
to  the  disability  of  the  witness;  but  it  becomes  an  important  ques- 
tion whether  the  same  course  should  be  adopted  now,  since  the 
Evidence  Act,  1843,  6  &  7  Viet.  c.  85,  has  provided,  that  no  person 
shall  be  excluded  from  giving  evidence  by  reason  of  incapacity  from 
crime  or  interest, — is  all  evidence  of  his  being  interested  to  be 
excluded  from  the  view  of  the  jury?"  This  suggestion  does  not, 
however,  appear  to  be  followed  in  practice. 

§  645.  6.  With  respect  to  the  right  of  a  party  to  discredit  his  own 
witnesses.  We  will  consider  the  matter,  first,  as  it  stood  at  the 
common  law,  and  secondly,  under  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Viet.  c.  125,  and  the  Common  Law  Procedure  Act, 
1865,  28  &  29  Viet.  c.  18.  First,  then,  of  the  common  law.  It  was 
an  established  rule  that  a  party  should  not  be  allowed  to  giveyeiieral 
evidence  to  discredit  his  own  witness  ;  i.e.,  general  evidence  that 
he  is  unworthy  of  belief  on  his  oath.  By  calling  the  witness,  a  party 
represents  him  to  the  court  as  worthy  of  credit,  or  at  least  not  so 
infamous  as  to  be  wholly  unworthy  of  it ;  and  if  he  afterwards 
attack  his  general  character  for  veracity,  this  is  not  only  mala  fides 
towards  the  tribunal,  but,  say  the  books,  it  "  would  enable  the  party 
to  destroy  the  witness  if  he  spoke  against  him,  and  to  make  him  a 
good  witness  if  he  spoke  for  him  with  the  means  in  his  hand  of 
destroying  his  credit  if  he  spoke  against  him  "  (z).  A  party  might, 
however,  discredit  his  own  witness  collaterally,  by  adducing  evidence 
to  show  that  the  evidence  which  he  gave  was  untrue  in  fact  (a). 
This  does  not  raise  the  slightest  presumption  of  mala  fides ;  and  it 
would  be  in  the  highest  degree  unjust  and  absurd  if  parties  were 
bound  by  the  unfavourable  statements  of  witnesses  with  whom  they 
may  have  no  privity,  and  who  are  frequently  called  by  them  from 
pure  necessity.  But  whether  it  was  competentfor  a  party  to  show  that 
his  own  witness  had  made  statements  out  of  court  inconsistent  with 
the  evidence  which  he  had  given  in  it,  was  an  unsettled  point,  on 
which,  however,  the  weight  of  authority  was  in  favour  of  the  nega- 
tive (b).  On  the  one  hand  it  was  urged  that  this  falls  within  the 
principle  of  the  general  rule,  that  a  party  must  not  be  allowed  directly 
to  discredit  his  own  witness  (c)  ;  that  to  admit  proof  of  contradictory 

(:S)  B.  N.  P.  297  ;  2  Phill.  Ev.525,  10th       §  1049,  1st  Ed.  ;  2  Phill.  Ev.  Si's  et 
Ed.  10th  Ed. ;  and  Mdhuish  v.  Collier,  15  n.  I !. 

(a)  2  Phill.  Ev.  526,  10th  Ed.  878. 

(b)  See   the  cases  collected,  Tay!.  Ev.  (c)  Ph.  &  Am.  Ev.  904. 
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statements  would  tend  to  multiply  issues ;  that  it  would  enable  a 
party   to  get   the  naked  statement  of  a  witness  before  the  jury, 
operating  in  fact  as  substantive  evidence  (d)  ;  that  there  would  be 
some  danger  of  collusion  and  dishonest  contrivance,  inasmuch  as  a 
witness  might  be  induced  to  make  a  statement  out  of  court,  for  the 
very  purpose  of  its  being  reserved,  and  afterwards  used  to  contra- 
dict  him  ;   and  that  the  jury  might  regard  such  a  statement  as 
substantive  evidence  in  the  cause.     Moreover,  the  use  of  oaths  and 
the  other  sanctions  of  truth  is  to  extract  facts  which  parties  might 
be  willing  to  conceal ;  and  the  allowing  a  witness  to  be  thus  con- 
tradicted holds  out  an  inducement  to  him  to  maintain  by  perjury 
in  court  any  false  or  hasty  statements  he  may  have  made  out  of  it. 
The  following  reasoning  on  the  other  side  is  taken  from  a  work  of 
authority  (c) :    "It  may  be  argued,  the  evidence  is  not  open  to  the 
objection  that  the  party  would  thus  discredit  his  own  witness  by 
general  testimony  ;  that  although  a  party  who  calls  a  person  of 
bad  character  as  witness,  knowing  him  to  be  such,  ought  not  to  be 
allowed  to  defeat  his  testimony  because  it  turns  out  unfavourable 
to  him,  by  direct  proof  of  general  bad  character,  yet  it  is  only  just 
that  he  should  be  permitted  to  show,  if  he  can,  that  the  evidence 
has  taken  him  by  surprise,  and  is  contrary  to  the  examination  of  the 
witness,  preparatory  to  the  trial ;  that  this  course  is  necessary,  as  a 
security  against  the  contrivance  of  an  artful  witness,  who  otherwise 
might  recommend  himself  to  a  party  by  the  promise  of  favourable 
evidence  (being  really  in  the  interest  of  the  opposite  party),  and 
afterwards  by  hostile  evidence  ruin  his  cause ;  that  the  rule  with 
the  above  exception  as  to  offering  contradictory  evidence,  ought  to 
be  the  same,  whether  the  witness  is  called  by  the  one  party  or  the 
other;  and  that  the  danger  of  the  jury's  treating  the  contradictory 
matter  as  substantive  testimony  is  the  same  in  both  cases  ;  that,  as 
to  the  supposed  danger  of  collusion,  it  is  extremely  improbable,  and 
would  be  easily  detected.     It  may  be  further  remarked  that  this 
is  a  question  in  which  not  only  the  interests  of  litigating  parties 
are  involved,  but  also   the   more   important  general   interests   of 
truth,  in  criminal  as  well  as  in  civil  proceedings ;  that  the  ends 
of  justice  are  best  attained  by  allowing  a  free  and  ample  scope  for 
scrutinising  evidence  and  estimating  its  real  value ;  and  that  in  the 
administration  of  criminal  justice  more  especially,  the  exclusion  of 
the  proof  of  contrary  statements  might  be  attended  with  the  worst 
consequences."     Besides,  it  by  no  means  follows  that  the  object  of 
a  party  in  contradicting  his  own  witness  is  to  impeach  his  veracity  ; 
it  may  be  to  show  the  faultiness  of  his  memory  (/). 

(rf)  Tayl.  Ev.  §  1048,  1st  Ed.  </)  Tayl.  Ev.  §  1047,  1st  Ed. 

(«)  Ph.  &  Am.  Er.  905. 
B.E.  35 
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In  this  state  of  the  law  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Viet.  c.  125,  s.  22,  was  passed,  originally  applicable  only 
to  civil  courts  (//),  but  since  extended  by  the  Criminal  Procedure 
Act,  1865  (//),  to  all  courts  of  judicature,  as  well  criminal  as  all 
others,  and  to  all  persons  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  and  superseded 
by  s.  3  of  the  later  Act,  which  enacts,  in  terms  precisely  identical 
with  those  of  s.  22  of  the  earlier  Act,  that  "A  party  producing  a 
witness  shall  not  be  allowed  to  impeach  his  credit  by  general  evidence 
of  bad  character  ;  but  he  may,  in  case  the  witness  shall  in  the 
opinion  of  the  judge  prove  adverse,  contradict  him  by  other  evi- 
dence, or,  by  leave  of  the  judge,  prove  that  he  has  made  at  other 
times  a  statement  inconsistent  with  his  present  testimony ;  but 
before  such  last-mentioned  proof  can  be  given,  the  circumstances 
of  the  supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement."  The  term  "adverse" 
in  this  section  must  be  understood  in  the  sense  of  the  witness 
exhibiting  a  hostile  mind  towards  the  party  calling  him,  and  not 
merely  in  the  sense  that  his  testimony  turns  out  to  be  "unfa- 
vourable" to  that  party  (i) ;  and  a  statement  contradicting  the 
evidence  of  a  witness  under  it  may  be  contained  in  a  series  of 
documents,  not  one  of  which,  taken  by  itself,  would  amount  to 
a  contradiction  of  the  witness  (k).  The  discretion  of  the  judge 
under  the  section  is  absolute,  and  not  subject  to  review  by  the 
court  (I). 

§  646.  7.  While  the  indefinite,  or  even  frequent  adjournment  of 
its  proceedings,  is  at  variance  with  the  very  nature  of  a  judicial 
tribunal  (m),  still  a  power  of  adjournment  in  certain  cases,  exercised 
with  due  caution  and  discretion,  is  indispensable  to  the  sound  and 
complete  administration  of  justice.  As  regards  criminal  cases,  it  is 
said  that  it  is  incident  to  a  criminal  trial  that  the  court  may,  for 
sufficient  reason,  adjourn  it(n).  But  this  rule  was  recognised  in 
civil  cases,  until  1854,  when  by  the  Common  Law  Procedure  Act, 
17  &  18  Viet.  c.  125,  s.  19,  a  power  of  adjournment  was  given  to 
the  court  by  an  enactment  substantially  reproduced  by  the  "  Rules 
of  the  Supreme  Court "  under  which  the  judge  may,  if  he  think  it 

(r/)  See  sect,  103.  (k)  Jackson  v.  Thomason,  1  B.  &  S.  74/i. 

(V)  28  &  29  Viet.  c.  18.    Sects.  21-27  of  (1)  Rice  v.  Howard,  16  <t>.  15.  I).  681. 

the  Act  of  1854  are  repealed  by  the  Statute  (m)  Introd.,  pt.  2,  §§  41  ct  scq. 

Law  Revision  Act,  1892.  (n)  Per    Blackburn,  J.,   R.    \. 

(i)  Grecnough  v.   Ecclcs,  5   C.  B.  x.  s.  L.  Rep.,  9  Q.  B.  350,  356. 
786. 
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expedient  for  the  interests  of  justice,  postpone  or  adjourn  a  trial 
for  such  time,  and  to  such  place,  and  upon  such  terms,  if  any,  as 
he  shall  think  fit  (o). 

§  647.  8.  There  were  formerly  two  ways  of  questioning  the 
ruling  of  a  court  or  judge  on  matters  of  evidence  in  <-iril  cases. 
1.  By  bill  of  exceptions  founded  on  the  statute  West.  2  (13  Edw.  I.), 
c.  31,  stat.  1 : — "  Cum  aliquis  implacitatus  corani  aliquibus  justi- 
ciariis,  proponat  exceptionem,  et  petat  quod  justiciarii  earn  allocent, 
quarn  si  allocare  noluerint,  si  ille,  qui  exceptionem  proponet,  scribat 
illani  exceptionem  et  petat  quod  justiciarii  apponant  sigilla  in 
testimonium,  justiciarii  sigilla  sua  apponant ;  et  si  unus  apponere 
noluerit,  apponat  alius  de  societate."  But,  by  the  "  Eules  of  the 
Supreme  Court "  (p),  bills  of  exceptions  and  proceedings  in  error  are 
now  abolished. 

•2.  The  improper  admission  or  rejection  of  evidence  was  also  a 
ground  for  an  application  to  the  court  in  bane  for  a  new  trial. 
And  this  mode  of  proceeding  was  generally  adopted  in  preference 
to  that  by  bill  of  exceptions,  partly  through  an  absurd  notion  that 
the  tendering  a  bill  of  exceptions  was  disrespectful  to  the  judge, 
but  principally  to  avoid  expense  and  delay.  But  the  court  would 
often  refuse  a  new  trial,  even  where  an  undoubted  error  had  been 
committed  by  the  judge,  if  they  thought  that  under  all  the  circum- 
stances justice  had  been  done  (q)  ;  and  now,  by  the  "Eules  of  the 
Supreme  Court "  (;•),  a  new  trial  shall  not  be  granted  on  the 
ground  of  misdirection,  or  of  the  improper  admission  or  rejection 
of  evidence,  unless  in  the  opinion  of  the  court  to  which  the  applica- 
tion is  made,  some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial  of  the  action  ;  and  if  it  appear  to 
such  court  that  such  wrong  or  miscarriage  affects  part  only  of  the 
matter  in  controversy,  or  some  or  one  only  of  the  parties,  the  court 
may  give  final  judgment  as  to  part  thereof,  and  direct  a  new  trial 
as  to  the  other  part  only,  or  as  to  the  other  party  or  parties. 

§  648.  2.  As  to  criminal  cases.  It  is  said  that  bills  of  exceptions 
do  not  lie  in  such  cases  (s),  and  they  are  certainly  never  seen  in 
practice.  But  the  High  Court  will  grant  a  new  trial  in  certain 

(o)  Order  XXXVI.,  Rule  34.  Welsh  v.  LaujficM,   16   M.  &  W.   497  ; 

(p)  Order  LVIII.,  Rule  1,  of  the  rules  Besseyv.  Wyndham,  6  Q.  B.  166. 

scheduled  to  the  Judicature  Act  of  1575.  (/•)  Order  XXXIX.,  liule  6. 

Atkinson  v.  Pocock,  12  Jur.   60,  and  ...  i  Am.  Ev.947  ;  2  Phill.  Ex-.  ">41- 

tiie  cases  there  cited  ;    Wick's  v.  Clutter-  542,  10th  Ed. 
buck,  2  Bingh.  433  :  -_'7  II.  K.  692  ;  Z>oed. 
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cases  of  misdemeanour  (<),  though  not  in  a  case  of  felony  (w). 
Formerly,  when  the  judge  before  whom  a  criminal  cause  was  tried, 
in  the  Central  Criminal  Court,  or  on  circuit,  entertained  a  doubt  on 
any  point  of  law  or  evidence,  he  reserved  the  question  for  the  con- 
sideration of  the  judges  of  the  superior  courts,  who  heard  it  argued, 
and  if  they  thought  the  accused  improperly  convicted,  recommended 
a  pardon.  But  the  judges  sitting  in  this  way  had  no  jurisdiction 
as  a  court,  and  were  only  assessors  to  advise  the  judge  by  whom 
the  matter  was  brought  before  them.  By  the  Crown  Cases  Act, 
1848,  11  &  12  Viet.  c.  78,  however,  this  was  altered;  and  a  regular 
tribunal,  consisting  of  at  least  five  judges,  was  constituted,  for  the 
decision  of  all  points  reserved  on  criminal  trials  by  any  court  of 
oyer  and  terminer,  or  jail  delivery,  or  court  of  quarter  sessions. 
But  neither  under  the  old  practice  nor  under  this  statute  have  the 
parties  to  a  criminal  proceeding  any  compulsory  means  of  reviewing 
the  decision  of  the  judge. 

(t)  Archb.  Cr.  Off.  Pract,  96,  97  ;  -R.  v.  (u)  R.v.Bertrand,  L.  Rep.,  1  P.  C.  520  ; 

Whitehouse,  1  Dearsl.  C.C.  1  ;R.\.  Russell,  R,  v.  Scaife,  2 Den.  C.  C.  281,  in  which  a 
3  E.  &  B.  942.  new  trial  (the  question  of  jurisdiction  not 

being  raised)  was  granted,  is  clearly  not  law. 
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§  649.  IN  the  preceding  Part,  the  main  object  of  this  work  was 
brought  to  a  close.  The  final  one,  at  which  we  have  now  arrived, 
will  be  devoted,  not  to  law  or  practice,  but  to  elementary  rules  for 
the  guidance  of  advocates  in  dealing  with  witnesses.  Much  of  what 
follows  will  doubtless  appear  very  obvious  to  readers  experienced  in 
such  affairs,  but  it  is  not  for  them  that  this  Part  is  intended  (a). 


(a)  This  Part  being  designed  solely  for 
those  whose  forensic  experience  has  either 
not  commenced,  or  is  very  limited,  \vemay 
perhaps  be  excused  for  inserting  the  follow- 
ing judicious  advice  given  to  young  advo- 
cates by  some  eminent  foreign  writers  :  '  'A 
young  man  ought  to  present  himself  with 
an  honest  assurance,  and  plead  with  firm- 
ness, but  with  modesty  in  his  language  and 
demeanour.  He  should  avoid  the  affecta- 
tion of  fetching  things  from  too  far,  and 
shotild  not  wander  from  his  subject.  If  he 
demands  a  favourable  hearing,  let  him  do 
it  with  dignity,  and  not  in  a  rampant  tone. 
He  ought  neither  to  exalt  himself  too  much, 
nor  humble  himself  too  much,  and  the  less 
he  can  manage  to  talk  about  himself  the 
better.  If  either  the  manner  or  matter  of 
his  discourse  affords  room  for  criticism,  he 


should  bear  it  patiently.  The  best  works 
are  subject  to  that  ;  and  a  young  man, 
especially,  must  not  flatter  himself  with 
being  all  at  once  above  paying  this  tribute, 
from  which  even  those  who  have  grown  old 
in  the  career  are  not  exempt."  Histoire 
Abregee  de  1'Ordre  des  Avocats,  par  M. 
Boucher  d'Argis,  ch.  11.  The  reader  will 
find  this  in  M.  Dupin's  work,  entitled 
"  Profession  d'Avocat, — Recueil  de  Pieces 
contenant  1'Exercice  de  cette  Profession.' 
A  good  warning  is  likewise  to  be  found  in 
the  following  :  ' '  Alii  memoriae  auditorum 
consulturijsolis  inhserebant  conclusionibus, 
casque  modo  per  causarum  genera,  ijuae 
vocant,  modo  per  quaestiones  disponebaut : 
modo  se  prseclare  suo  functos  otticio  exis- 
tirnabant,  si  ad  singulos  titulos  aliquot 
casuum  leviter  enucleatorum  centurias 
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§  650.  There  is  a  very  prevalent  notion  that  all  discussion  or 
comment  on  this  subject  is  necessarily  useless,  if  not  worse.  This 
seems  to  have  arisen  partty  from  a  superficial  view  of  the  matter, 
and  partly  from  misapprehension  of  a  passage  in  Quintilian,  in 
which  he  is  supposed  to  intimate  his  opinion  that  the  faculty  of 
interrogating  witnesses  with  effect  must  be  the  result  either  of 
natural  acuteness,  or  of  practice.  If  the  Eoman  critic  meant,  what 
he  certainly  does  not  express, — his  language  being  "  Natural!  rnagis 
acumine,  aut  usu  contingit  htec  virtus," — that  no  rules  can  be  laid 
down  for  the  guidance  of  advocates  in  this  respect,  he  was  most 
inconsistent  with  himself ;  for  in  the  very  chapter  from  which  the 
above  passage  is  taken  (I),  he  gives  a  series  of  rules  for  that  pur- 
pose, which  have  been  admired  in  every  age,  and  are  recommended 
by  high  authorities  in  our  own  law  (c).  The  present  chapter  is  in 
truth  chiefly  founded  on  them,  as  the  constant  references  will  show. 
It  would  indeed  be  strange  if,  while  perfection  in  all  other  arts  and 
sciences  is  attained  by  the  combination  of  study  and  experience, 
the  faculty  of  examining  witnesses  with  effect — which  depends  so 
much  on  knowledge  of  human  nature,  and  acquaintance  with  the 
resources  of  falsehood  and  evasion,  and  is  coeval  with  judicature 
itself — should  be  destitute  of  all  fixed  principles. 

§  651.  The  terms  "examination  in  chief"  and  "cross-examina- 
tion" are  commonly  applied,  respectively,  to  the  interrogation  of 
witnesses  by  the  party  who  presents  them  to  the  tribunal  and  by 
his  adversary ;  the  legal  rules  of  practice  governing  both  being,  as 
has  been  shown  in  the  preceding  Part  (d),  mainly  based  on  the 
principle  that  every  witness  produced  ought,  in  the  first  instance 
at  least,  to  be  presumed  favourably  disposed  towards  the  party  by 
whom  he  is  called.  The  very  opposite  is,  however,  often  the  fact ; 
and,  accordingly,  in  what  follows  the  term  "  cross-examination " 
will  be  used  in  the  sense  of  "examination  ex  adverse"  (c);  i.e.,  the 
interrogation  by  an  advocate  of  a  witness  hostile  to  his  cause, 
without  reference  to  the  form  in  which  the  witness  comes  before 
the  court. 

proponerent.  .   .  .  Illi  ad  memoriam  omnia  of  the  Socratic  philosophers,  and  especially 

referebant,  et   si  qui  jejuna  ista  prrecepta  those  of  Plato,  as  affording  good  studies 

edidicerant,    et    ad    siugulas    qiuestiones  iu  the  art  of  cross-examination.     Among 

ipsa  compendii   verba    poterant   reddere,  Plato's  Divine  Dialogues,  see  in  particular 

eos  aliquot  casmun   et    qua?stiuncularum  the  Protagoras,  Second  Alcibiades,  Theagc-s, . 

myriadibus      suffarcinatos,     et      phaleris  and  Eutyphrou. 

ornatos  doctoralibus,  ablegabant  in  forum,          (c)   3   Blackst.  Comm.  374  ;  Ph.  \  Am. 

strepitum  his  armis  non  sine  horrore  judicis  Ev.    908;  1   Greenl.    Ev.   §  446,   n.  (1), 

daturas."'    Heineccius,  adlnst.  Prsef.  p.  ix.  7th  Ed. 

(b)  Quintil.  lust.  Orat.  lib.  5,  cap.  7,  De  (d)  Supra,  pt.  1,  ch.  2,  §§  641,  04± 

Testibus.  (.Uiiiitilian  refers  to  the  dialogues  (c)  1  P>euth.  Jud.  Ev.  §§  496  and  500. 
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§  652.  In  the  former  of  these  cases — i.e.,  the  interrogation  of 
witnesses  favourable  to  the  cause  of  the  advocate  by  whom  they  are 
interrogated — the  following  advice  is  given  by  Quintilian,  hi  the  part 
of  his  work  to  which  reference  has  been  made :  "  Si  habet  testein 
cupiduni  Isedendi,  cavere  debet  hoc  ipsum,  ne  cupiditas  ejus  appareat ; 
nee  statim  de  eo  quod  in  judiciuni  venit  rogare,  sed  aliquo  circuitu 
ad  id  pervenire,  ut  illi,  quod  ruaxime  dicere  voluit,  videatur  expres- 
sum ;  nee  nimiuni  instare  interrogationi,  ne  ad  omnia  respondendo 
testis  fidern  suam  minuat ;  sed  in  tanturn  evocare  emn,  quantum 
suinere  ex  uno  satis  sit  "  (/).  So,  when  the  disposition  of  the 
witness  towards  his  cause  is  unknown  to  the  advocate  :  "  Si  nesciefc 
actor  quid  propositi  testis  attulerit :  paulatim,  et  (ut  dicitur)  pede- 
tentini  interrogando  experietur  animum  ejus,  et  ad  id  responsum 
quod  eliciendum  erit,  per  gradus  ducet.  Sed,  quia  nonnunquani 
sunt  life  quoque  testium  artes,  ut  priino  ad  voluntatem  respondeant, 
quo  majorefide  diversa  postea  dicant,  estoratoris,  suspecttun  testem 
dum  prodest,  dimittere"  (g).  In  another  part  of  the  same  chapter 
he  adds  :  "Illae  vero  pessimae  artes,  testem  subornatuui  in  subsellia 
adversarii  niittere,  ut  inde  excitatus  plus  noceat,  vel  dicendo  contra 
reuin,  cum  quo  sederit ;  vel  quuni  adjuvisse  testinionio  videbitur, 
faciendo  ex  industria  multa  inimodeste  atque  intemperanter,  per 
qu<e  non  a  se  tantuni  clictis  detrahat  fidein,  sed  caeteris  quoque,  qui 
profuerant,  auferat  auctoritatem  :  quorum  mentionem  habui,  non 
ut  fierent,  sed  ut  vitarentur." 

§  653.  On  the  subject  of  "cross-examination,"  or  "examination 
ex  adverse, "  the  following  celebrated  passages  of  the  same  author 
should  be  attentively  studied  (//)  :  "In  eo  qui  verurn  invitus  dicturus 
est,  prima  felicitas  interrogantis  est  extorquere  quod  is  noluerit. 
Hoc  non  alio  modo  fieri  potest,  quain  longius  interrogatione  repetita. 
Respondebit  enim  quae  nocere  causae  non  arbitrabitur :  ex  pluribus 
deinde  quae  confessus  erit,  eo  perducetur,  ut,  quod  dicere  non  vult, 
negare  non  possit.  Xam,  ut  in  oratione  sparsa  plerumque  colli- 
gimus  argumenta,  quae  per  se  nihil  reurn  aggravare  videantur, 
congregatione  deinde  eorum  faetuin  convincimus ;  ita  hujusmodi 
testis  multa  de  anteactis,  rnulta  de  insecutis,  loco,  tenipore,  persona, 
cneterisque  est  interrogandus,  ut  in  aliquod  responsum  incidat,  post 
quod  iili  vel  fateri  quae  volunius,  necesse  sit,  vel  iis  quae  jam  dixerit 
repugnare.  Id  si  non  contingit,  reliquum  erit,  ut  euin  nolle  dicere 
manifestuni  sit :  protrahendusque,  ut  in  aliquo  quod  vel  extra 
causam  sit,  deprehendatur :  tenendus  etiam  diutius,  ut  omnia,  ac 
plura  quam  res  desiderat,  pro  reo  dicendo,  suspectus  judici  fiat ; 

(/)  Quint,  in  cap.  cit.  (g)  Id.  (h)  Id. 
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quo  non  minus  nocebit,  quam  si  vera  in  reum  dixisset."  .  .  . 
"Primum  est,  nosse  testem.  Nam,  timidus  terreri,  stultus  decipi, 
iracundus  concitari,  ambitiosus  inflari,  longus  profcrahi  potest : 
prudens  vero  et  constans,  vel  tanquam  inimicus  et  pervicax  dimit- 
tendus  statim ;  vel  non  interrogations,  sed  brevi  interlocutions 
patroni  refutandus  est ;  aut  aliquo,  si  continget,  urbane  dicto 
refrigerandus  ;  aut,  si  quid  in  ejus  vitam  dici  potent,  infamia 
criminum  destruendus.  Probos  quosdam  et  verecundos  non  aspere 
incessere  profuit ;  nam  ssepe,  qui  adversus  insectantem  pugnassent, 
modestia  mitigantur.  Omnis  autem  interrogatio  aut  in  causa  est, 
aut  extra  causam.  In  causa,  patronus  altius,  et  unde  nihil  suspecti 
sit.  repetita  percontatione,  priora  sequentibus  applicando,  saspe  eo 
perducit  homines,  ut  invitis  quod  prosit  extorqueat.  .  .  .  Illud 
fortuna  interdum  praestat,  ut  aliquid  quod  inter  se  parum  consentiat, 
a  teste  dicatur  :  interdum  (quod  saepius  evenit),  ut  testis  testi  diversa 
dicat :  acuta  autem  interrogatio,  ad  hoc  quod  casu  fieri  solet,  etiam 
ratione  perducet.  Extra  causum,  quoque,  multa  quae  prosint, 
rogari  solent ;  de  vita  testium  aliorum,  de  sua  quisque,  si  turpitude, 
si  humilitas,  si  amicitia  accusatoris,  si  inimicitise  cum  reo  ;  in  quibus 
aut  dicant  aliquid  quod  prosit,  aut  in  mendacio  vel  cupiditate 
laedendi  deprehendantur.  Sed  in  primis  interrogatio  debet  esse 
circumspecta,  quia  multa  contra  patronos  venuste  testis  saepe 
respondet,  eique  prsecipue  vulgo  favetur.  Turn  verbis  quam 
maxime  ex  medio  sumptis,  ut,  qui  rogatur  (is  autem  ssepius  impe- 
ritus),  intelligat,  aut  ne  intelligere  se  neget,  quod  interrogantis  non 
leve  frigus  est." 

§  654.  In  dealing  with  examination  ex  adverso,  we  propose  to 
consider  separately  the  cases :  1.°  "Where  the  evidence  of  the 
witness  is  false  in  toto.  2.°  Where  a  portion  of  it  is  true, 
but  a  false  colouring  is  given  by  the  witness  to  the  whole  trans- 
action to  which  he  deposes — either  by  the  suppression  of  some 
facts,  or  the  addition  of  others,  or  both.  1.  Of  the  former  of 
these  the  most  obvious,  though  not  the  most  usual  case,  is 
where  the  answers  extracted  show  that  the  fact  deposed  to  is 
physically  impossible. 

§  655.  2.  Cases  like  the  above  are,  however,  necessarily 
uncommon ;  in  most  instances  the  exertions  of  the  advocate  must 
be  directed  to  showing  the  improbability,  or  at  most  the  moral 
impossibility,  of  the  fact  deposed.  The  story  of  Susannah  and  the 
Elders  in  the  Apocrypha  affords  a  very  early  and  most  admirable 
example.  The  two  false  witnesses  were  examined  out  of  the 
hearing  of  each  other :  on  being  asked  under  what  sort  of  tree  the 
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criminal  act  was  done,  the  first  said  "a  mastick  tree,"  the  other 
"  a  holm  tree."  The  judgment  of  Lord  Stowell  also  in  Evans  v. 
Erans  (i)  shows  how  a  supposed  transaction  may  be  disproved  by 
its  inconsistency  with  surrounding  circumstances.  "  What  had 
you  for  supper?  "  says  a  modern  jurist  (A-).  "  To  the  merits  of  the 
cause,  the  contents  of  the  supper  were  in  themselves  altogether 
irrelevant  and  indifferent.  But  if,  in  speaking  of  a  supper  given 
on  an  important  or  recent  occasion,  six  persons,  all  supposed  to  be 
present,  give  a  different  bill  of  fare,  the  contrariety  affords  evidence 
pretty  satisfactory,  though  but  of  the  circumstantial  kind,  that  at 
least  some  of  them  were  not  there."  The  most  usual  application 
of  this  is  in  detecting  fabricated  alibis.  These  seldom  succeed  if 
the  witnesses  are  skilfully  cross-examined  out  of  the  hearing  of 
each  other,  especially  as  courts  and  juries  are  aware  that  a  false 
alibi  is  a  favourite  defence  with  guilty  persons,  and  consequently 
listen  with  suspicion  even  to  a  true  one. 

§  656.  2.°  Falsehood  in  toto  is  far  less  common  than  misrepre- 
sentation. 1.  Under  this  head  comes  exaggeration,  the  dangers 
of  which  have  been  pointed  out  in  the  Introduction  (0-  There  are, 
however,  other  forms  (m).  E.y.,  "  Question, — About  what  thickness 
was  the  stick  with  which  you  saw  Eeus  strike  his  wife  Def uncta  ? 
Answer, — About  the  thickness  of  a  man's  little  finger.  In  truth, 
it  was  about  the  thickness  of  a  man's  wrist.  Falsehood  in  this 
shape  may  be  termed  falsehood  in  quantity.  Question, — "With 
what  food  did  the  jailor  Eeus  feed  the  prisoner  Defunctus  ?  Answer, 
— With  sea  biscuit,  in  an  ordinary  eatable  state.  In  truth,  the 
biscuit  was  rotten  and  mouldy  in  great  part.  Falsehood  in  this 
shape  may  be  termed  falsehood  in  quality" 

§  657.  2.  Evasion.  Of  the  various  resorts  of  evasion,  the  most 
obvious  and  ordinary  are  fjcnemlittj  and  indistinctness.  "  Dolosus 
versatur  in  generalibus  "  (n).  "Dolosus  versatur  in  universali- 
bus"(o).  "  Multiplex  indistinctum  parit  confusionem  "  Q>).  Un- 
truthful witnesses,  as  well  as  unreflecting  persons,  commonly  use 
words  expressing  complex  ideas,  and  entangle  facts  with  their  own 
conclusions  and  inferences.  E.g.,  Question, — What  did  A.  B. 
(i.e.,  the  plaintiff,  defendant,  &c.,  as  the  case  may  be)  do,  or  say  v> 
Answer, — "  He  promised,"  "He  engaged,"  "He  authorised,"  "  He 

(i)  1  Hagg.  C.  R.  105.  («)  2  Co.  34  a  ;  3  Co.    81  a  ;  Wing.  M. 

(*)  2  Benth.  Jud.  Ev.  9.  636. 

(1)  Pt.  1,  §  26.  (o)  2  Bulst.  223  ;  1  Rol.  157. 

(m)  1  Beuth.  Jud.  Ev.  141.  (»)  Hob.  335.     See  2  Beuth.  Jud.  Ev. 
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ratified,"  "He  confessed/'  "He  admitted,"  "It  was  understood," 
&c.,  &c.,  &c.  The  mode  of  detection  here  is  to  elicit  by  repeated 
questions  what  actually  did  take  place,  thus  breaking  up  the  complex 
idea  into  its  component  parts,  and  separating  the  facts  from  the 
inferences.  2.  Another  form  is  that  of  "  equivocation,"  or  verbal 
truth-telling, — a  practice  much  resorted  to  by  witnesses  who 
are  regardless  of  their  oaths ;  as  also  by  others  who  delude 
themselves  into  the  belief  that  deception  in  this  shape  is,  in  a 
religious  and  moral  point  of  view,  either  not  criminal,  or  criminal 
in  a  less  degree  than  actual  falsehood.  "  Perjuri  sunt  qui,  servatis 
verbis  juramenti,  decipiunt  aures  eorum  qui  accipiunt "  (<i).  Of  this 
form  the  commonest  is  the  answer  "  I  might  have  done  "  to 
the  direct  question  "Did  you?" — an  answer  tantamount  to  an 
admission. 

§  658.  The  maxim  "  Falsus  in  uno,  falsus  in  omnibus  "(/•),  niay 
be  pushed  too  far.  It  must  not  be  supposed  that  all  the  untrue 
testimony  given  in  courts  of  justice  proceeds  from  an  intention  to 
misstate  or  deceive.  On  the  contrary,  it  most  usually  arises  from 
interest  or  bias  in  favour  of  one  party,  which  exercises  on  the 
minds  of  the  witnesses  an  influence  of  which  they  are  unconscious, 
and  leads  them  to  give  distorted  accounts  of  the  matters  to  which 
they  depose.  Again,  some  witnesses  have  a  way  of  compounding 
with  their  consciences  :  they  will  not  state  positive  falsehood,  but 
will  conceal  the  truth,  or  keep  back  a  portion  of  it ;  while  others, 
whose  principles  are  sound,  and  whose  testimony  is  true  in  the 
main,  will  lie  deliberately  when  questioned  on  particular  subjects, 
especially  on  some  of  a  peculiar  and  delicate  nature.  The  mode  of 
extracting  truth  by  cross-examination  is,  however,  pretty  much  the 
same  in  all  cases ;  namely,  by  questioning  about  matters  which  lie 
at  a  distance,  and  then  showing  the  falsehood  of  the  direct  testimony 
by  comparing  it  with  the  facts  elicited. 

§  659.  Although  in  enumerating  the  means  by  which  adverse 
witnesses  are  to  be  encountered,  Quintilian  puts  first  (s),  "  timid  us 
(testis)  terreri  potest,"  still,  menacing  language  and  austerity  of 
demeanour  are  not  the  most  efficacious  weapons  for  this  purpose. 
For  although  there  are  cases  in  which  they  may  be  employed  with 
advantage,  still  in  the  vast  majority  of  instances  a  mendacious,  an 
untruthful,  or  an  evasive  witness  is  far  more  effectually  dealt  with, 

(q)  3  Inst.  166.  (s)  Supra,  §  653. 

(?•)  Broom's    Max.    note    to    maxim    in 
Table  oi  Content.*,  7th  Ivl. 
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by  keeping  him  in  good-humour  with  himself,  and  putting  him  off 
his  guard  with  respect  to  the  designs  of  his  interrogator.  The 
terror  of  which  Quintilian  here  speaks,  must  be  understood  with 
reference  to  a  feeling  of  uneasiness  occasioned  by  remorse  of 
conscience,  a  sense  of  shame,  a  dread  of  disgrace  and  punishment, 
and  a  sort  of  undefined  apprehension  resulting  from  them  all.  The 
witness  who  is  giving  false  testimony  rarely  knows  what  means  the 
interrogator  possesses  of  detecting  and  exposing  him,  far  less  those 
which  may  start  up  at  any  moment  from  the  auditory  at  the  trial  (f) . 
But  the  hardened  villain  who  comes  into  the  witness-box  prepared 
to  swear  to  unmixed  falsehood,  and  who  perseveres  in  that  intention 
despite  every  obstacle  and  every  warning,  is  comparatively  rare. 
On  most  minds  the  sanctions  of  truth  (u)  are  in  continual,  though 
it  may  be  silent,  operation ;  and  the  iniquitous  design  of  a  witness 
to  mislead  or  deceive  a  tribunal  has  frequently  yielded  to  the  force 
of  these  when  judiciously  displayed  to  his  mental  vision.  Here, 
and  indeed  in  examinations  ex  adverso  in  general,  the  great  art  is 
to  conceal  especially  from  the  witness  the  object  with  which  the 
interrogator's  questions  are  put.  One  mode  of  accomplishing  this 
is  by  questioning  the  witness  on  indifferent  matters,  in  order,  by 
diverting  his  attention,  to  cause  him  to  forget  the  answer  which  it 
is  desired  to  make  him  contradict.  In  a  case  of  murder,  to  which 
the  defence  of  insanity  was  set  up,  a  medical  witness,  called  on  the 
part  of  the  accused,  swore  that,  in  his  judgment,  the  accused  at 
the  time  he  killed  the  deceased  was  affected  with  a  homicidal 
mania,  and  urged  to  the  act  by  an  in-esixtil>l<>  impulse.  The  judge, 
dissatisfied  with  this,  first  put  to  the  witness  some  questions  on 
other  subjects,  and  then  asked  him,  "  Do  you  think  the  accused 
would  have  acted  as  he  did,  if  a  policeman  had  been  present?"  to 
which  the  witness  at  once  answered  in  the  negative  ;  on  which  the 
judge  remarked,  ''Your  definition  of  irresistible  impulse  then  must 
be  an  impulse  irresistible  at  all  times  except  when  a  policeman 
is  present." 

§  660.  But  if  cross-examination  is  a  powerful  engine,  it  is  likewise 
an  extremely  dangerous  one,  very  apt  to  recoil  even  on  those  who 
know  how  to  use  it.  The  young  advocate  should  reflect  that,  if  the 
transaction  to  which  a  witness  speaks  really  occurred,  so  constant 
is  the  operation  of  the  natural  sanction  of  truth  (x)  that  he  is 
almost  sure  to  recollect  every  material  circumstance  by  which  it 

(t)  See  bk.  1,  pt.  1,  §  100.  (a;)  Introd.  pt.  1,  §  16. 

(«)  See  lutrod.    pt.   1,   §>j    16-20,   aiul 
pt.  -2,  §§  55-59. 
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was  accompanied ;  and  the  more  his  memory  is  probed  on  the 
subject,  the  more  of  these  circumstances  will  come  to  light,  thus 
corroborating  instead  of  shaking  his  testimony.  And  forgetfulness 
on  the  part  of  witnesses,  of  immaterial  circumstances  not  likely  to 
attract  attention,  or  even  slight  discrepancies  in  their  testimonies 
respecting  them,  so  far  from  impeaching  their  credit,  often  rather 
confirms  it.  Nothing  can  be  more  suspicious  than  a  long  story, 
told  by  a  number  of  witnesses  who  agree  down  to  the  minutest 
details.  Hence  it  is  a  well-known  rule  that  a  cross-examining 
advocate  ought  not,  in  general,  to  ask  questions  the  answers  to 
which,  if  unfavourable,  will  be  conclusive  against  him ;  as,  for 
instance,  in  a  case  turning  on  identity,  whether  the  witness  is  sure, 
or  will  swear,  that  the  accused  is  the  man  of  whom  he  is  speaking. 
The  judicious  course  is  to  question  him  as  to  surrounding  or  even 
remote  matters  ;  his  answers  respecting  which  may  show  that,  in 
the  testimony  he  gave  in  the  first  instance,  he  either  spoke  falsely 
or  was  mistaken.  Under  certain  circumstances,  however,  perilous 
questions  must  be  risked ;  especially  where  a  favourable  answer 
would  be  very  advantageous,  and  things  already  press  so  hard 
against  the  cause  of  the  cross-examining  advocate,  that  it  could 
scarcely  be  injured  by  an  unfavourable  one. 

§  661.  The  words  "  longus  (testis)  protrahi  (potest)  "  (//)  are 
omitted  in  some  copies  of  Quintilian,  but  are  retained  in  the  best 
editions,  and  have  every  appearance  of  genuineness.  Their  meaning 
is,  that  a  witness  who,  either  from  self-importance,  a  desire  to  benefit 
the  cause  of  the  opposite  party,  or  any  other  reason,  displays  a 
loquacious  propensity,  should  be  encouraged  to  talk,  in  order  that 
he  may  either  fall  into  some  contradiction,  or  let  drop  something 
that  may  be  serviceable  to  the  party  interrogating.  "Of  this 
damning  kind,"  observes  the  author  of  a  judicious  pamphlet  (z), 
"  are  witnesses  who  prove  too  much ;  for  instance,  that  a  horse  is 
the  better  for  what  the  consent  of  mankind  calls  a  blemish  or  a 
vice.  The  advocate  on  the  other  side  never  desires  stronger  evidence 

(y)  Stipnl,  §  653.  practice,   and  having   first  taken   care   to 

(z)  Hints    to   Witnesses   in    Courts    of  ascertain    that   none   of  his    hearers   had 

Justice,    by   a    Barrister    (Baron    Field).  witnessed    a    military    flogging,    assured 

London.     1815.     We   cite  from  the   Law  them    with   great   earnestness   that   there 

Mag.    vol.    25,    p.    361.     When    corporal  was  nothing  in  it:  lie  had  seen  a  .soldier 

punishment  in  the  army  excited  so  much  receive  nine  hundred  and  fifty  lashes,  and 

interest  some  time  since, — one  party  de-  not  mind  it  in  the  least.    It  never  occurred 

nouncing   it   as   useless  cruelty,   and   the  to   this  zealous  person  that  if  that  were 

other  insisting  on  it  as  indispensable   to  true,  the  usual  punishments  of  50,  lun,  <>r 

the  government  of  an  army— the    author  350  lashes  could  not  be  a  very  effective 

met  an  officer  who  warmly  defended  the  means  of  enforcing  military  discipline. 
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than  that  of  a  witness  of  this  sort :  he  leads  the  witness  on  from 
one  extravagant  assertion  in  his  friend's  behalf  to  another  ;  and 
instead  of  desiring  him  to  mitigate,  presses  him  to  aggravate,  his 
partiality ;  till  at  last  he  leaves  him  in  the  mire  of  some  monstrous 
contradiction  to  the  common-sense  and  experience  of  the  court  and 
jury ;  and  this  the  advocate  knows  will  deprive  his  whole  testimony 
of  credit  in  their  minds." 

§  662.  The  course  of  cross-examination  to  be  pursued  in  each 
particular  cause  should  be  subordinate  to  the  plan  which  the 
advocate  has  formed  in  his  mind  for  the  conduct  of  it.  Writers  on 
the  art  of  war,  to  which  forensic  battles  have  so  often  been  com- 
pared, lay  down  as  a  principle  that  every  campaign  should  be 
conducted  with  some  definite  object  in  view ;  or,  as  they  express  it, 
that  no  army  should  be  without  its  line  of  operation.  There  is, 
however,  this  difference,  that  the  line  of  operation  of  an  army  can 
seldom  be  changed  after  fighting  has  begun,  whereas  matters 
transpiring  in  the  course  of  a  trial  frequently  disclose  grounds  of 
attack  or  defence  imperceptible  at  its  outset;  the  seizing  on  which, 
and  adapting  them  to  the  actual  state  of  things,  requires  that 
"  ingenio  veloci  ac  mobili,  animo  praesenti  et  acri,"  which  Quintilian 
in  another  place  pronounces  so  essential  to  an  advocate  (a).  But 
the  analogy  is  very  close  in  one  respect.  The  advocate,  like  the 
general,  should  always  consider  whether  he  is  the  attacking  or 
defending  party,  and  beware  of  undertaking  the  offensive,  or  of 
assuming  the  burden  of  proof,  unless  he  is  strong  enough  to  do  so. 
The  violation  of  this  principle  is  a  very  common,  because  very 
natural,  fault  in  the  defence  of  criminal  cases.  Oftentimes  the 
only  chance  of  escape  is  that  the  proof  against  the  accused  may 
fall  short,  and  all  the  energies  of  his  advocate  should  be  directed 
to  show  that  it  does.  But  if,  abandoning  this  defensive  attitude, 
he  assumes  the  offensive, — talks  of  the  accused  as  an  innocent  man 
whom  it  is  sought  to  oppress ;  denounces  the  prosecution  as  founded 
in  spite,  and  the  evidence  by  which  it  is  supported  as  based  on 
perjury  ;  and  fails,  as  without  evidence  or  facts  he  must  fail,  in 
convincing  the  tribunal  of  this,  the  condemnation  of  his  client 
follows  as  a  matter  of  course. 

§  663.  The  faculty  of  interrogating  witnesses  with  effect  is 
unquestionably  one  of  the  arcana  of  the  legal  profession,  and,  in 
most  instances  at  least,  can  only  be  attained  after  years  of  forensic 

(a)  Quintil.  lust.  Orat.  lib.  6,  c.  4. 
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experience.  Cross-examination,  or  examination  ex  adverso,  is  the 
most  effective  of  all  means  for  extracting  truth  ;  much  perjured 
testimony  is  prevented  by  the  dread  of  it ;  and  few  pleasures  exceed 
that  afforded  by  witnessing  its  successful  application  in  the  detection 
of  guilt  or  the  vindication  of  innocence.  In  direct  examination, 
although  mediocrity  is  more  easily  attainable,  it  may  be  a  question 
whether  the  highest  degree  of  excellence  is  not  even  still  more 
rare.  For  it  requires  mental  powers  of  no  inferior  order  so  to 
interrogate  each  witness,  whether  learned  or  unlearned,  intelli- 
gent or  dull,  matter-of-fact  or  imaginative,  single-minded  or 
designing,  as  to  bring  his  story  before  the  tribunal  in  the  most 
natural,  comprehensible,  and  effective  form.  Having  in  the 
present  chapter  endeavoured  to  illustrate  this  important  subject, 
we  cannot  dismiss  it  without  a  caution.  Maxims  of  every  kind 
should  be  to  us  as  guides, — to  shorten,  as  has  been  well 
observed,  the  turnings  and  windings  of  experience, — not  as  stern 
masters  to  stifle  the  inspirations  of  genius;  and  the  greatest 
advocate  is  he  who,  perfectly  conversant  with  the  established 
rules  of  his  art,  knows  when  to  break  them  alike  with  safety  and 
advantage. 

(§  663A.)  BROWN'S  RULES  FOR  WITNESSES. — The  following  are 
David  Paul  Brown's  "  Golden  Rules  for  the  Examination  of 
Witnesses  "  : — 

"First,  as  to  your  own  witnesses: — I.  If  they  are  bold,  and  may 
injure  your  cause  by  pertness  or  forwardness,  observe  a  gravity  and 
ceremony  of  manner  toward  them  which  may  be  calculated  to 
repress  their  assurance.  II.  If  they  are  alarmed  or  diffident,  and 
their  thoughts  are  evidently  scattered,  commence  your  examination 
with  matters  of  a  familiar  character,  remotely  connected  with  the 
subject  of  their  alarm,  or  the  matter  in  issue  ;  as,  for  instance, — 
Where  do  you  live  ?  Do  you  know  the  parties  ?  How  long  have 
you  known  them  ?  &c.  And  when  you  have  restored  them  to  their 
composure,  and  the  mind  has  regained  its  equilibrium,  proceed  to 
the  more  essential  features  of  the  case,  being  careful  to  be  mild  and 
distinct  in  your  approaches,  lest  you  may  again  trouble  the  fountain 
from  which  you  are  to  drink.  III.  If  the  evidence  of  your  own 
witnesses  be  unfavourable  to  you  (which  should  always  be  carefully 
guarded  against),  exhibit  no  want  of  composure  ;  for  there  aro 
many  minds  that  form  opinions  of  the  nature  or  character  of  testi- 
mony chiefly  from  the  effect  which  it  may  appear  to  produce  upon 
the  counsel.  IV.  If  you  perceive  that  the  mind  of  the  witness  is 
imbued  with  prejudices  against  your  client,  hope  but  little  from 

. 
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such  a  quarter ;  unless  there  be  some  facts  which  are  essential  to 
your  client's  protection,  and  which  that  witness  alone  can  prove, 
either  do  not  call  him,  or  get  rid  of  him  as  soon  as  possible.  If 
the  opposite  counsel  perceive  the  bias  to  which  I  have  referred,  he 
may  employ  it  to  your  ruin.  In  judicial  inquiries,  of  all  possible 
evils,  the  worst  and  the  least  to  be  resisted  is  an  enemy  in  the 
disguiss  of  a  friend.  You  cannot  impeach  him ;  you  cannot  cross- 
examine  him  ;  you  cannot  disarm  him  ;  you  cannot  indirectly  even 
assail  him  ;  and  if  you  exercise  the  only  privilege  that  is  left  to  you, 
and  call  other  witnesses  for  the  purposes  of  explanation,  you  must 
bear  in  mind  that,  instead  of  carrying  the  war  into  the  enemy's 
country,  the  struggle  is  still  between  sections  of  your  own  forces, 
and  in  the  very  heart,  perhaps,  of  your  own  camp.  Avoid  this  by 
all  means.  Y.  Never  call  a  witness  whom  your  adversary  will  be 
compelled  to  call.  This  will  afford  you  the  privilege  of  cross- 
examination, — take  from  your  opponent  the  same  privilege  it  thus 
gives  to  you, — and,  in  addition  thereto,  not  only  render  everything 
unfavourable  said  by  the  witness  doubly  operative  against  the  party 
calling  him,  but  also  deprive  that  party  of  the  power  of  counter- 
acting the  effect  of  the  testimony.  YI.  Never  ask  a  question  without 
an  object,  nor  without  bemg  able  to  connect  that  object  with  the 
case,  if  objected  to  as  irrelative.  YII.  Be  careful  not  to  put  your 
question  in  such  a  shape  that,  if  opposed  for  informality,  you  cannot 
sustain  it,  or,  at  all  events,  produce  strong  reason  in  its  support. 
Frequent  failures  in  the  discussion  of  points  of  evidence  enfeeble 
your  strength  in  the  estimation  of  the  jury,  and  greatly  impair 
your  hopes  in  the  final  result.  YIII.  Never  object  to  a  question 
from  your  adversary  without  being  able  and  disposed  to  enforce  the 
objection.  Nothing  is  so  monstrous  as  to  be  constantly  making 
and  withdrawing  objections ;  it  either  indicates  .a  want  of  correct 
perception  in  making  them,  or  a  deficiency  of  real  or  of  moral 
courage  in  not  making  them  good.  IX.  Speak  to  your  witness 
clearly  and  distinctly,  as  if  you  were  awake  and  engaged  in  a 
matter  of  interest ;  and  make  him  also  speak  distinctly  and  to  your 
question.  How  can  it  be  supposed  that  the  court  and  jury  will  be 
inclined  to  listen,  when  the  only  struggle  seems  to  be  whether  the 
counsel  or  the  witness  shall  first  go  to  sleep  ?  X.  Modulate  your 
voice  as  circumstances  may  direct, — 'Inspire  the  fearful  and 
repress  the  bold.'  XI.  Never  begin  before  you  are  ready;  and 
always  finish  when  you  have  done.  In  other  words,  do  not  question 
for  question's  sake,  but  for  an  answer. 

"  Cross-examination  : — I.    Except   in  indifferent   matters,    never 
take  your  eye  from  that  of   the   witness.     This   is   a  channel  of 
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communication  froin  mind  to  mind,  the  loss  of  which  nothing  can 
compensate : — 

"  'Truth,  falsehood,  hatred,  anger,  scorn,  despair, 
And  all  the  passions, — all  the  soul  is  there.' 

II.  Be  not  regardless,  either,  of  the  voice  of  the  witness.  Next  to 
the  eye,  this  is  perhaps  the  best  interpreter  of  his  mind.  The  very 
design  to  screen  conscience  from  crime — the  mental  reservation  of 
the  witness — is  often  manifested  in  the  tone  or  accent  or  emphasis 
of  the  voice.  For  instance,  it  becoming  important  to  know  that  the 
witness  was  at  the  corner  of  Sixth  and  Chestnut  Streets  at  a  certain 
time,  the  question  is  asked,  Were  you  at  the  corner  of  Sixth  and 
Chestnut  Streets,  at  six  o'clock  ?  A  frank  witness  would  answer, 
perhaps,  I  was  near  there.  But  a  witness  who  had  been  there, 
desirous  to  conceal  the  fact,  and  to  defeat  your  object,  speaking  to 
the  letter  rather  than  the  spirit  of  the  inquiry,  answers,  No ; 
although  he  may  have  been  within  a  stone's  throw  of  the  place,  or 
at  the  very  place,  within  ten  minutes  of  the  time.  The  common 
answer  of  such  a  witness  would  be,  I  was  not  at  the  corner,  at  six 
o'clock.  Emphasis  upon  both  words  plainly  implies  a  mental 
evasion  or  equivocation,  and  gives  rise,  with  a  skilful  examiner,  to 
the  question,  At  what  hour  were  you  at  the  corner,  or  at  what  place 
were  you  at  six  o'clock?  And  in  nine  instances  out  of  ten,  it  will 
appear  that  the  witness  was  at  the  place  about  the  time,  or  at  the 
time  about  the  place.  There  is  no  scope  for  further  illustrations ; 
but  be  watchful,  I  say,  of  the  voice,  and  the  principle  may  be  easily 
applied.  III.  Be  mild  with  the  mild  ;  shrewd  with  the  crafty ; 
confiding  with  the  honest ;  merciful  to  the  young,  the  frail,  or  the 
fearful ;  rough  to  the  ruffian,  and  a  thunderbolt  to  the  liar.  But 
in  all  this,  never  be  unmindful  of  your  own  dignity.  Bring  to  bear 
all  the  powers  of  your  mind,  not  that  you  may  shine,  but  that 
virtue  may  triumph,  and  your  cause  may  prosper.  IV.  In  a 
criminal,  especially  in  a  capital  case,  so  long  as  your  cause  stands 
well,  ask  but  few  questions ;  and  be  certain  never  to  ask  any  the 
answer  to  which,  if  against  you,  may  destroy  your  client,  unless 
you  know  the  witness  perfectly  well,  and  know  that  his  answer  will 
be  favourable  equally  well ;  or  unless  you  be  prepared  with  testimony 
to  destroy  him,  if  he  play  traitor  to  the  truth  and  your  expectations. 
V.  An  equivocal  question  is  almost  as  much  to  be  avoided  and 
condemned  as  an  equivocal  answer ;  and  it  always  leads  to,  or 
excuses,  an  equivocal  answer.  Singleness  of  purpose,  clearly 
expressed,  is  the  best  trait  in  the  examination  of  witnesses,  whether 
they  be  honest  or  the  reverse.  Falsehood  is  not  detected  by  cunning, 
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but  by  the  light  of  truth  ;  or  if  by  cunning,  it  is  the  cunning  of  the 
witness,  and  not  of  the  counsel.  VI.  If  the  witness  determine  to 
be  witty  or  refractory  with  you,  you  had  better  settle  that  account 
with  him  at  first,  or  its  items  will  increase  with  the  examination. 
Let  him  have  an  opportunity  of  satisfying  himself  either  that  he 
has  mistaken  your  power  or  his  own.  But,  in  any  result,  be  careful 
that  you  do  not  lose  your  temper  ;  anger  is  always  either  the  pre- 
cursor or  evidence  of  assured  defeat  in  every  intellectual  conflict. 
YII.  Like  a  skilful  chess  player,  in  every  move  fix  your  mind  upon 
the  combinations  and  relations  of  the  game ;  partial  and  temporary 
success  may  otherwise  end  in  total  and  remediless  defeat.  Till.  Never 
undervalue  your  adversary,  but  stand  steadily  upon  your  guard ;  a 
random  blow  may  be  just  as  fatal  as  though  it  were  directed  by  the 
most  consummate  skill ;  the  negligence  of  one  often  cures,  and 
sometimes  renders  effective,  the  blunders  of  another.  IX.  Be 
respectful  to  the  court  and  to  the  jury,  kind  to  your  colleague,  civil 
to  your  antagonist ;  but  never  sacrifice  the  slightest  principle  of 
duty  to  an  overweening  deference  toward  either  (6)." 

(6)  The    above     "Golden    Rules"    are  author   of  the    "Rules,"  was  a  member 

reprinted      from     Mr.       Chamberlayne's  of  the  Boston    Bar,  who  published  "The 

American    Notes"  to  the   8th  edition  of  Forum"  in  1856. 
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[N. B  — Except  where  expressly  mentioned,  these  propositions  apply  both  to  civil  and 
criminal  proceedings.  This  is  the  case  even  with  the  propositions  founded  on  the  Criminal 
Procedure  Act,  1865.] 


WITNESSES. 

1.  EXCEPT  in  criminal  proceedings,  all  persons  are  compellable 
to  give  evidence  as  witnesses  who  are  competent  to  give  it.     (See 
§  125,  ante.) 

2.  The  only  causes  of  incompetency  to  be  a  witness  (except  as 
mentioned  in  the  next  paragraph)  are  deficiency  or  immaturity  of 
intellect,  and  refusal  to  take  an  oath  or  affirm.     (See  §  132,  ante.) 

3.  In  criminal  proceedings   the  defendant,  if  not  defended   by 
counsel,  may  make  any  unsworn   statement   he   pleases,  without 
being  subject  to  cross-examination  ;  and  both  the  defendant   and 
the  husband  or  wife  of  the  defendant  are  competent  to  give  sworn 
evidence,  subject  to  the  liability  to  a  restricted  cross-examination; 
but   are  not  compellable  to  give  any  evidence  at  all.     (Criminal 
Evidence  Act,  1898,  61  &  62  Viet.  c.  36,  p.  518,  ante,  and  p.  570, 
post.     This  Act  extends  to  Scotland,  but  not  to  Ireland.) 

4.  A  witness,  in  civil  proceedings,  is   entitled  to  his  expenses 
before  giving  evidence.     (Newton   v.  Hatiand,   (1840)  1  M.  &  G. 
956.)     If   not   paid,  his  remedy   is  against   the   party   on   whose 


(a)  The  present  editor  is  responsible  for  the  whole  of  this  "Fifth  Book." 
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behalf  the  subpoena  was  served,  and  not  against  the  solicitor  who 
served  it.  (Robins  v.  Bridge,  (1837)  3  M.  &  W.  114 ;  49  R.  R.  531.) 
In  criminal  proceedings  he  is  not  so  entitled,  but  the  court  has,  in 
most  cases,  power  to  award  him  reasonable  compensation,  whether 
he  give  evidence  for  the  prosecution  (Criminal  Law  Act,  1826, 
7  Geo.  4,  c.  64,  ss.  22,  23)  or  the  defence  (Criminal  Law  Amend- 
ment Act,  1867,  30  &  31  Viet.  c.  35,  s.  5). 

5.  A  witness  may  refuse  to  answer  questions  which  in  the  opinion 
of  the  court  may  tend  to  criminate  him  for  the  future ;  but  he  may 
be  questioned  as  to  a  conviction  for  past  crime,  and  the  conviction 
may  be  proved  against  him  if  he  denies  it  or  refuses  to  answer. 
(Osborn  v.  London  Dock  Co.,  (1855)  10  Ex.  698  ;  Criminal  Procedure 
Act,  1865  (c),  s.  6.) 

6.  A  party  may  contradict  his  own  witness,  if  he  prove  hostile, 
by  other  evidence,  or  proof  of  an  inconsistent  statement.    (Criminal 
Procedure  Act,  1865,  s.  3.) 

7.  If  it  be  intended  to  contradict  an  adverse  witness  by  proof  of 
prior  statements  by  him,  his  attention  must  first  be  called  to  the 
circumstances  under  which  such  statements  were  made,  or  to  such 
parts  of  a  writing  which  are  to  be  used  to  contradict  him.   (Criminal 
Procedure  Act,  1865,  ss.  4,  5.) 

8.  Jurors  may  in  no  case  disclose  what  passed  amongst  them  as 
such ;  a  legal  adviser  may  not  disclose  the  communications  of  his 
client  without  his  client's  leave;  and  husband  and  wife  are   not 
compellable   to   disclose    communications   to    each    other   during 
marriage.     (See  §  578,  ante.) 

9.  On  the  application  of  either  party  the  judge  has  a  discretion 
to  order  all  witnesses,  except  the  parties,  their  solicitors,  and  the 
witness  under  examination,  to  be  out  of  court.     (See  §  636,  ante.) 

10.  No  action  lies  against  a  witness  in  respect  of  his  evidence. 
(Seaman  v.  Xetherdift,  (1876)  2  C.  P.  D.  53.) 

Perjury  is  punishable  by  not  more  than  seven  years  penal 
servitude  or  not  more  than  two  years  imprisonment.  (Perjury  Act. 
1728,  2  Geo.  2,  c.  25,  p.  39,  ante.) 

(c)  This  Act  supersedes,  but  in  iden-  have  been  expressly  repealed,  as  a  matter 
tieal  terms,  certain  sections  of  the  Com-  of  form  only,  by  the  Statute  Law  Revision 
mon  Law  Procedure  Act,  1854,  which  Act,  1892. 
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Any  judge  or  court,  on  it  appearing  that  a  witness  before  him  or 
it  has  committed  perjury  in  his  evidence,  may  direct  the  witness  to 
be  prosecuted  for  perjury,  in  case  there  shall  appear  to  be  reasonable 
cause  for  such  prosecution.  (Criminal  Procedure  Act,  1851,  s.  19.) 


PLURALITY  OF  WITNESSES. 

11.  Except   as   in   the    next    four   paragraphs    mentioned,   the 
testimony  of  one  witness  is  sufficient  in  law,  the  weakness  of  such 
testimony  being  merely  a  matter  to  be  considered  as  a  fact. 

12.  Two  witnesses  at  the  least  are  required  to  prove  perjury  or 
treason.     (See  §  603,  ante.) 

13.  Two  witnesses    are    required  for  the  attestation   of   a   will 
(Wills  Act,  1837,  7  W.  4  &  1  Viet.  c.  26,  s.  9,  ante) ;  but  a  lost  will 
may  be  proved  by  the  secondary  evidence  of  one  person,  though 
interested.     (Sugden   v.  Lord  St.  Leonards,    (1876)   1   P.  I).  154, 
C.  A.) 

14.  A  man  may  not  be  convicted  of  perjury  except  on  the  evidence 
of  two  witnesses,  or  the  corroborated  evidence  of  one.     (R.  v.  Shaw, 
(1865)  10  Cox,  C.  C.  66.) 

15.  A  man  may  not  be  adjudged  the  father  of  an  illegitimate 
child  (d),  and  judgment  may  not  be  given  for  the  plaintiff  in  an 
action  for  breach  of  promise  of  marriage  (e),  unless  the  evidence 
of  the  mother  or  the  plaintiff  be  corroborated  in  some  material 
particular.     (See  §  621,  ante.) 

16.  The  unsupported  evidence  of  an  accomplice  is  legally  admis- 
sible, but  it  is  usual  for  a  judge  to  tell  a  jury  that  they  ought  not 
to  believe  it.     (See  §  170,  ante.) 

17.  There  is  no  rule  of  law  that  a  claim  against  the  estate  of  a 
deceased  person  cannot  be  maintained  upon  the  evidence  of  the 
claimant  alone ;  but  a  court  will  always  regard  such  evidence  with 
jealous  suspicion.     (Garnett,  In  re,  (1885)  31  Ch.  D.  1,  C.  A.) 

DOCUMENTS. 

18.  No  action  can  be  brought  on  a  promise  of  an  executor  to  be 
personally  liable ;  a  promise  of  any  person  to  answer  for  the  present 
or  future  debt  of  another ;  a  promise  in  consideration  of  marriage  ; 
a  contract  to  let  or  sell  land  ;  or  a  contract  not  to  be  performed 

(d)  Bastardy  Act,  1872,  s.  4,  (c}  32  &  33  Viet.  c.  68.  s.  2. 
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•within  one  year  from  the  making  thereof ;  unless  the  contract  or 
some  memorandum  thereof  be  in  \vriting,  signed  by  the  party  to  be 
charged  or  his  authorised  agent.  (Statute  of  Frauds,  s.  4.) 

19.  No  action  can  be  brought  on  a  contract  for  the  sale  of  goods 
of  the  value  of  10/.  or  upwards,  unless  the  buyer  accept  part  of  the 
goods  or  make  some  payment,  or  the  contract  or  some  memorandum 
thereof  be  in  writing,  signed  by  the  party  to  be  charged  or  his 
authorised  agent.     (Sale  of  Goods  Act,  1893.) 

20.  Writing  is   required   to   prove  the  sale  of  a  ship,  or  of  a 
copyright,  and  the  execution  of  a  will.     (See  §  221,  ante.) 

21.  Oral  evidence  is  inadmissible  to  contradict,  vary,  or  explain 
written  documents,  except  to  explain  ambiguities  not  appearing  on 
the  face  of  the  documents  themselves,  to  impeach  the  documents 
for  duress  or  fraud,  to  show  usage,  or  to  establish  a  collateral 
contract.     (See  §  223,  ante.) 

22.  Interlineations  or  alterations  in  a  material  part,  but  in  no 
other  part,  vitiate  a  document.     (Aldous  v.  Cornwall,  (1868)  L.  E., 
3  Q.  B.  573.) 

23.  An  unstamped  document,  which  ought  to  have  been  stamped, 
is  admissible  in  evidence  (except  in  criminal  proceedings)  only  on 
payment  of  the  stamp  duty  and  a  penalty ;  and  the  duty  payable  is 
that  which  would  have  been  payable  in  accordance  with  the  law 
in  force   at  the   time   of  the   execution   of  the   document.     (See 
§  230,  ante.) 

24.  A  lost  or  not  produced  document  is  presumed  to  have  been 
duly  stamped.     (Pooley  v.  Godwin,  (1835)  4  A.  &  E.  94.) 

25.  A  letter  expressed  to  be  written  without  prejudice  cannot  be 
received  in  evidence  either  for  or  against  the  writer,  nor  can  the 
reply  thereto,  though  not  expressed  to  be  written  without  prejudice. 
(Paddock  v.  Forrester,  (1842)   3  M.  &  G.   903  ;  and  see  Kurtz  \. 
Spencc,  57  L.  J.  Ch.  238.) 

26.  Documents  more  than  thirty  years  old  prove  themselves,  if 
it  be  proved  that  they  come  from  their  proper  place  of  custody,  or 
from  a  place  where  they  might  reasonably  be  expected  to  have  been 
found.     (E.  v.  Farringdon,  (1788)  2  T.  E.  471  ;  Cr&ughton  v.  Blake 
(1843)   12  M.  &  W.   205;    Doe  d.   Thomas  v.   Beynon,  (1840)  1, 
A.  &  E.  431.) 
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HANDWRITING. 

27.  Handwriting  may  be  proved  by  any  person  who  has  ever 
seen  the  alleged  writer  write,  or  who  has  been  in  correspondence 
with  him  (Doe  d.  Mudd  v.  Sucker  more,  (1836)  5  A.  &  E.  703;  44 
E.  R.   533)  ;    or  by  comparison   with  any  writing  proved  to   be 
genuine.     (Criminal  Procedure  Act,  1865.) 

28.  Handwriting  may  be  disproved  by  the  evidence  of  persons 
who  have  made  handwriting  a  subject  of  study.  (Newton  v.  Rickctts, 
(1861)  9  H.  L.  C.  262.) 


PRIMARY  EVIDENCE  OF  DOCUMENTS. 

29.  As  a  general  rule  documents  are  provable  by  the  production 
of  the  originals  alone.     (See  §  472,  ante.) 


SECONDARY  EVIDENCE  OF  DOCUMENTS. 

30.  Registers  of  births,  marriages,  and  deaths,  orders   of   the 
Privy  Council,  and  a  very  large  number  of  other  public  documents, 
are  provable  by  "London  Gazette,"  or  examined  copies,  or  in  the 
other  manner  prescribed  by  particular  statutes.     (See  §  487,  ante.) 

31.  A  lost  document  is  provable  by  a  copy  or  by  oral  evidence  of 
its  contents,  upon  proof  that  it  has  not  been  found  after  sufficient 
search  made.     (Gathercole  v.  Miall,  (1846)  15  M.  &  W.  319.) 

32.  Secondary  evidence  is  admissible  of  the  contents  of  a  docu- 
ment in  possession  of  the  opposite  party  after  notice  to  and  failure 
by  him  to  produce  it.     (See  §  482,  ante.) 

33.  A  witness  being  sworn,  and  having  in  court  a  document  in 
his  possession,  is  bound  to  produce  it  if  required,  though  he  has 
not  received  a  notice  to   produce   it.     (T)wycr   v.    Collins,   (1852) 

Ex.  639.) 

4.  When  once  secondary  evidence  is  admissible,  any  kind  of 
secondary  evidence  is  admissible,  although  a  better  kind  may  have 
been  obtainable.  (Doe  d.  Gilbert  v.  Ross,  (1840)  7  M.  &  W.  102.) 


RELEVANCY. 

35.  Evidence  must  be  directed  and  confined  to  the  matters  in 
issue.     (See  §  251,  ante.) 
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36.  Evidence  as  to  matters  not  in  issue  may  be  given  in  order  to 
prove  intent ;  thus  upon  a  trial  of  A.  for  poisoning  B.  evidence  is 
admissible  that  he  has  also  poisoned  C.     (See  §  255,  ante.) 

37.  Evidence  of  the  character  of  parties  is  not  admissible,  except 
where  the  nature  of  the  proceedings  is  to  put  the  character  in  issue, 
or  where  the  proceedings  are  criminal.     (See  §  257,  ante.) 

38.  In  criminal  proceedings  evidence  of  the  good  character  of 
the  prisoner  is  admissible,  and  if  given  may  be  contradicted  by 
evidence  of  bad  character,  or  if  the  trial  be  for  felony  by  proof  of  a 
prior  conviction  for  felony.     (Previous  Conviction  Act,  1836,  6^7 
Will.  4,  c.  111.) 

39.  It  is  the  general  reputation  of  the  party,  and  not  the  indi- 
vidual opinion  of  the  witness  as  to  his  disposition,  which  is  evidence 
to  character.     (R.  v.  Ron-ton,  (1865)  34  L.  J.  M.  C.  57.) 


BURDEN  OF  PROOF. 

40.  The  burden  of  proof  lies  on  the  party  who  asserts  the 
affirmative,  in  substance,  of  the  question  in  dispute.  (Amos  v. 
Hughes,  (1835)  1  M.  &  E.  464.) 


HOW    MUCH    MUST    BE    PROVED. 

41.  It  is  sufficient  if  the  issues  raised  are  proved  in  substance. 
(See  §  272,  ante.) 

PRESUMPTIONS. 

42.  It  is  an  irrebuttable  presumption  of  law  that  an  infant  under 
seven  years  cannot  commit  felony ;  and  that  every  person  knows 
the  law.     (See  §  306,  ante.) 

43.  It  is  a  rebuttable  presumption  of  law  that  a  child  born  during 
wedlock  is  the  child  of  the  marriage ;  that  any  person  is  sane  or 
innocent ;  and  that  any  person  has  discharged  the  duties  cast  upon 
him  by  law.     (See  §  314,  ante.) 

44.  Amongst  presumptions  of  fact  are  the  presumptions  that  the 
ordinary  course  of  nature  is  observed  ;  that  a  woman  above  a  certain 
age  will  not  bear  children,  and  that  no  person  will  pay  money  which 
he  knows  not  to  be  due.     (See  §  315,  ante.) 
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45.  Special  presumptions  take  precedence  of  general ;  e.g.,  the 
presumption  of  innocence  may  be  rebutted  by  the  presumption  of 
guilt  arising  from  the  recent  possession  of  stolen  property.     (See 
§  831,  ante.) 

46.  Presumptions  derived  from  the  course  of  nature  are  stronger 
than  casual  presumptions.     (See  §  332,  ante.) 


HEARSAY  EVIDENCE. 

47.  Hearsay  evidence  is  generally  not  admissible.      (See  §  492, 
ante.) 

48.  Hearsay  evidence  may  be  given  of  the  evidence  of  a  deceased 
witness  at  a  former  trial  between  the  same  parties  ;  of  matters  of 
pedigree,   and  matters  of  general  interest ;    of  the  declarations  of 
deceased  persons  against  their  own  interest,  or  in  the  regular  course 
of  business,  and  of  dying  declarations  ;  also,  on  interlocutory  motions. 
(See  §  496,  ante.) 

49.  On  a  charge  of  rape  or  similar  offence,  the  particulars  of  the 
complaint  of  the  injured  woman  are  admissible,  and  not  only  the 
fact  that  the  complaint  was  made.     (Reg  v.  Lilly  man,  (1896)   2 
Q.  B.  167.) 

OPINION  EVIDENCE. 

50.  The   opinions  of   witnesses  are  not   receivable  as  evidence 
except  where  the  identity  of  a  person  or  thing  is  in  issue,  or  where 
the  witness,  commonly  called  an  "  expert,"  has  professional  know- 
ledge of  the  matters  deposed  to.     (See  §  511,  ante.) 

ADMISSIONS  AND  CONFESSIONS. 

51.  The  law  rejects  what  a  man  has  stated  on  his  own  behalf, 
and  admits  what  he  has  stated  against  himself ;  but  where  a  docu- 
ment or  statement  is  partly  favourable  and  partly  unfavourable  to 
a  party,  the  whole  of  it  is  admissible.     (Handle  v.  Blackburn,  (1813) 
5  Taunt.  245.) 

52.  An   admission   is   receivable   as   primary   evidence    of    the 
contents  of  a  written   document.      (Slatterie  v.  Pooley,   (1840)   6 
M.  &  W.  664.) 

The  mere  fact  of  not  having  answered  a  letter  is  not  admissible 
evidence  against  the  recipient  of  an  admission  of  the  truth  of  its 
contents.  (Wiedeman  v.  Walpole,  (1891)  2  Q.  B.  534,  C.  A.) 
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53.  The  fact  that  a  party  requested  a  witness  to  give  false  evidence 
is  admissible  evidence  against  such  party  as  being  tantamount  to 
an  admission  that  the  party  has  a  bad  case.     (Moriarty  v.  London, 
Chatham  £  Dover  R.  Co.,  L.  E.,  (1870)  Q.  B.  314.) 

54.  The  confession  of  the  prisoner  is  admissible  evidence  against 
him  if  freely  made,  otherwise  not,  and  in  order  to  be  admissible,  it 
must  be  affirmatively  proved  to  have  been  free  and  voluntary,  that 
is,  not  preceded  by  any  inducement  held  out  by  a  person  hi  authority, 
or  not  made  until  after  such  inducement  had  clearly  been  removed. 
(Reg.  v.  Thompson,  [1893]  2  Q.  B.  12.— C.  C.  R.) 

55.  Such  confession  as  above  is  the  only  admission  receivable  as 
evidence  against  the  defendant  in  criminal  cases.     (See  §  97,  ante.) 


APPENDIX. 

THE    CEIMINAL   EVIDENCE   ACT,  1898. 
[61  &  62  VICT.  c.  86.] 


Competency 
of  person 
charged,  and 
spouse,  to  be 
witness  for 
defence. 

Provisoes. 
Application. 


ARRANGEMENT  OF   SECTIONS. 

Section. 

1.  Competency  of  person  charged  (on  his  own  application)  and  spouse  of  person 

charged  to  be  witness  for  defence  in  criminal  case — No  comment  by  prosecution 
on  failure  by  person  charged,  or  spouse,  to  give  evidence- — Disclosure  of 
communications  by  spouse  not  to  be  enforced — Criminating  questions  allowable 
in  cross-examination — Restriction  on  questions  tending  to  show  commission  of 
offence  not  charged — Evidence  from  witness  box — Unsworn  statement  receivable. 

2.  Time  for  calling  person  charged,  if  only  witness  for  defence. 

3.  Right  of  reply. 

4.  Calling  of  spouse  without  consent  of  person  charged,  under  Grim.  Law  Am.  Act, 

1885,  and  other  scheduled  enactments. 

5.  Application  of  Act  to  Scotland. 

6.  Application  of  Act  to  cases  under  previous  Acts. 

7.  Ireland  excluded — Commencement  of  Act  on  12th  October,  1898 — Short  title. 
Schedide  of  enactments  referred  to  in  sect.  4. 


61  &  62  Viet.  c.  36. — An  Act  to  amend  the  Law  of  Evidence. 

[12th  August,  1898.] 

BE  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  Every  person  charged  with  an  offence,  and  the  wife  or  husband, 
as  the  case  may  be,  of  the  person  so  charged,  shall  be  a  competent 
witness  for  the  defence  at  every  stage  of  the  proceedings,  whether  the 
person  so  charged  is  charged  solely  or  jointly  with  any  other  person, 
Provided  as  follows  : — 

(a)  A  person  so  charged  shall  not  be  called  as  a  witness  in  pursuance 
of  this  Act  except  upon  his  own  application  : 
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(b)  The  failure  of  any  person  charged  with  an  offence,  or  of  the  wife   No  comment 

by  prosecution 
or  husband,  as   the  case   may  be,  01    the  person  so  charged,  to  on  failure  to 

give  evidence  shall  not  be  made  the  subject  of  any  comment  by  ^ve  evillence- 

the  prosecution  : 

(c)  The  wife  or  husband  of  the  person  charged  shall  not,  save  as  in  Application 

,,    ,  .  .  ,   , ,  .      to  call  wife  or 

this  Act  mentioned,  be  called  as  a  witness  in  pursuance  of  this  jmsband. 

Act  except  upon  the  application  of  the  person  so  charged 

(d)  Nothing  in  this  Act  shall  make  a  husband   compellable  to  dis-   Non-dis- 

,.        ii-         •  f      T      •         .1        closureof  corn- 
close  any  communication  made   to   him    by  his  wife  during  the  muuication  by 

marriage,  or  a  wife  compellable  to  disclose  any  communication  SP°US€- 
made  to  her  by  her  husband  during  the  marriage  : 


(e)  A  person  charged  and  being  a  witness  in  pursuance  of  this  Act  Criminatinf 
may  be  asked  any  question  in  cross-examination  notwithstanding 
that  it  would  tend  to  criminate  him  as  to  the  offence  charged : 


(/)  A  person  charged  and  called  as  a  witness  in  pursuance  of  this  Restriction  on 
Act    shall   not  be   asked,  and   if   asked  shall  not  be  required  to  tending  to 

answer,  any  question    tending  to   show  that   he   has  committed  suovv] com; 
J  mission  of 

or  been  convicted  of  or  been  charged  with  any  offence  other  than   offence  not 
that  wherewith   he  is  then    charged,    or    is    of    bad    character, 
unless — 

(i.)  the  proof  that  he  has  committed  or  been  convicted  of  such   Qualifications, 
other  offence  is  admissible  evidence  to  show  that  he  is  guilty 
of  the  offence  wherewith  he  is  then  charged  ;  or 
(ii.)  he  has  personally  or  by  his  advocate  asked  questions  of  the 
witnesses  for  the  prosecution  with  a  view  to  establish  his 
own  good  character,  or   has    given    evidence   of  his  good 
character,  or  the  nature  or  conduct  of  the  defence  is  such 
as  to  involve  imputations  on  the  character  of  the  prosecutor 
or  the  witnesses  for  the  prosecution  ;  or 

(iii.)  he  has  given  evidence  against  any  other  person  charged 
with  the  same  offence. 

(g)  Every  person  called  as  a  witness  in  pursuance  of  this  Act  shall,   Evidence  from 
unless  otherwise  ordered   by  the  court,  give   his  evidence  from 
the  witness  box  or  other  place  from  which  the  other  witnesses 
give  their  evidence ; 

(h)  Nothing  in  this  Act  shall  affect  the  provisions  of  section  eighteen  unsw0rn 

of  the  Indictable  Offences  Act,  1848,  or  any  right  of  the  person  statement  by 

J  person 

charged  to  make  a  statement  without  being  sworn.  charged. 
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Time  for 

s"Sdpr"  de£mce 

only  witness 
for  defence. 


2.   Where  the  only  witness  to  the  facts  of  the  case  called  bv  the 
^e  person  charged,  he  shall  be  called  as  a  witness  immediately 
after  the  close  of  the  evidence  for  the  prosecution. 


Right  of 
reply. 


Calling  of 
wife  or 
husband, 
without  con- 
sent of  person 
charged, 
under  enact- 
ments in 
schedule. 


Application 
of  Act  to 
Scotland. 


Application  of 
Act  to  cases 
under  pre- 
vious Acts. 


Ireland  ex- 
cluded. 
Commence- 
ment. 

Short  title. 


3.  In  cases  where  the  right  of  reply  depends  upon  the  question 
whether  evidence  has  been  called  for  the  defence,  the  fact  that  the 
person  charged  has  been  called  as  a  witness  shall  not  of  itself  confer 
on  the  prosecution  the  right  of  reply. 

4. — (!•)  The  wife  or  husband  of  a  person  charged  with  an  offence 
under  any  enactment  mentioned  in  the  schedule  to  this  Act  may  be 
called  as  a  witness  either  for  the  prosecution  or  defence  and  without 
the  consent  of  the  person  charged. 

(2.)  Nothing  in  this  Act  shall  affect  a  case  where  the  wife  or  husband 
of  a  person  charged  with  an  offence  may  at  common  law  be  called  as  a 
witness  without  the  consent  of  that  person. 

5.  In  Scotland,  in  a  case  where  a  list  of  witnesses  is  required,  the 
husband  or  wife  of  a  person  charged  shall  not  be  called  as  a  witness  for 
the  defence,  unless  notice  be  given  in  the  terms  prescribed  by  section 
thirty-six  of  the  Criminal  Procedure  (Scotland)  Act,  1887. 

6. — (1.)  This  Act  shall  apply  to  all  criminal  proceedings,  notwith- 
standing any  enactment  in  force  at  the  commencement  of  this  Act, 
except  that  nothing  in  this  Act  shall  affect  the  Evidence  Act,  1877. 

(2.)  But  this  Act  shall  not  apply  to  proceedings  in  courts  martial 
unless  so  applied — 

(a)  as  to  courts  martial  under  the  Naval  Discipline  Act,  by  general 
orders    made   in   pursuance   of   section   sixty-five   of   that   Act ; 
and 

(b)  as  to  courts  martial  under  the  Army  Act  by  rules  made  in  pursuance 
of  section  seventy  of  that  Act. 

7. — (1.)  This  Act  shall  not  extend  to  Ireland. 

(2.)  This  Act  shall  come  into  operation  on  the  expiration  of  two 
months  from  the  passing  thereof. 

(3.)  This  Act  may  be  cited  as  the  Criminal  Evidence  Act,  1898. 
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SCHEDULE. 

ENACTMENTS    REFERRED    TO. 


Section  4. 


Session  and  Chapter. 

Short  Title. 

Enactments  referred  to. 

5  Geo.  4,  c.  83  (a)  . 

The  Vagrancy  Act,  1824  (a) 

The  enactment  punishing  a  man  for 
neglecting  to  maintain  or  deserting 
his  wife  or  any  of  his  family. 

8  &  9  Viet.  c.  83      . 

The  Poor  Law  (Scotland) 
Act,  1845. 

Section  eighty. 

24&£oVict.c.lOO(6) 

The  Offences  against  the 
Person  Act,  1861  (b). 

Sections  forty-eight  to  fifty-five. 

45  &  46  Viet.  c.  75(c) 

The     Married     Women's 
Property  Act,  1882  (c). 

Section  twelve  and  section  sixteen. 

48  &  49  Viet,  c.  69(d) 

The  Criminal  Law  A  mend- 
ment  Act,  1885  (d). 

The  whole  Act. 

57  &  58/Vict.  c.  41(<r) 

The  Prevention  of  Cruelty 
to  Children  Act,  1894  (e). 

The  whole  Act. 

(a)  See  this  Act,  Chitty's  Statutes,  tit.  "  Vagrant." 

(b)  See  this  Act,  Chitty's  Statutes,  tit.  "  Criminal  Law." 

(c)  See  this  Act,  Chitty's  Statutes,  tit.  "Married  Women's  Property." 

(d)  See  this  Act,  Chilly's  Statutes,  tit.  "  Criminal  Law." 

(e)  See  this  Act,  Chitty's  Statutes,  tit.  "  Infants  and  Children." 


INDEX. 


[N.B. — The  various  chapters  have  Table  of  Contents  prefixed  to  them,  and  the 
general  Table  of  Contents  at  the  beginning  of  the  book  may  often  be  usefully 
referred  to.] 

Abandonment, 

of  easement,  when  presumed,  331 

Abduction, 

the  female  a  competent  witness  in  cases  of,  though  married  to  the  accused,  162 

Absconding, 

presumption  of  guilt  from,  384.    See  Flight  from  Justice. 

Absence, 

presumption  of  death  from,  344.     See  Death, 
former  evidence  of  absent  witness  admissible,  448 

Accident, 

an  infirmative  hypothesis  affecting  real  evidence,  189 
e.g.,  where  theft  by  magpie,  189 

Accomplices. 

evidence  of,  admissible,  157 

Judge  advises  jury  not  to  convict  on  sole  evidence  of,  159 

Accusation, 

of  misconduct  in  letter,  no  presumption  from  not  answering,  512 

Accused  persons, 

incompetency  of,  as  witnesses  under  old  law,  515 
exceptions,  515  (c) 

recommendation  of  Criminal  Code  Commission,  517 
removal  of,  by  Grim.  Ev.  Act,  1898. ..518 

text  of  that  Act.  570 
removal  of,  in  British  Colonies,  518  (e] 
whether  false  evidence  is  "  perjury,"  522 
list  of  25  ante-1898  particular  Acts,  515  (c) 

implied  repeal  of  these  Acts,  520,  572 
presumed  innocent,  291.     Sec  Innocence, 
unsworn  statements  made  by,  in  their  defence,  519 
subjection  of,  by  civil  law  to  judicial  interrogation,  462 
but  not  by  English  law,  462 

Acquittal, 

mode  of  proof  of,  406 

Action, 

proceedings  before  trial  of,  525 

at  trial  of,  530 
witness  may  not  be  sued  for  slander,  235 
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Act  of  Parliament, 

table  of  Acts  as  to  evidence,  104  et  seq. 
take  effect  from  Royal  Assent  to,  295 

before  1793  related  back  to  first  day  of  session,  295 
date  of  commencement  sometimes  postponed,  295 
communication  of  Royal  Assent,  promulgation  by,  295 

formerly  promulgated  by  proclamation,  295 

burden  of  proof  sometimes  imposed  by,  246.     See  Burden  of  proof. 
public,  proved  by  Parliament  Roll,  295 

local  and  personal,  by  King's  Printers'  copy,  295 
adoptive,  fact  of  adoption  how  proved,  296 
ignorance  of  them  no  excuse  for  breach,  295 

this  rule  applies  to  foreigners,  295 

Acts, 

consequence  of,  knowledge  of  doer  presumed,  301,  365 

Admissibility  of  evidence, 

distinction  between,  and  weight  of,  65 

is  matter  of  law,  65 

weight  is  matter  of  fact,  65 

general  rule — best  evidence  must  be  given,  73.     See  Best  evidence. 

Admission, 

before  trial,  528 

notice  to  admit  documents,  528 

by  writing,  signs,  or  silence,  437 

of  contents  of  writing  (Slatterie  v.  Poohy},  438 

made  in  sleep  not  admissible,  442.     And  see  Confession. 

not  answering  letter  charging  misconduct  is  not,  512 

principal  cases  as  to,  568 

Adultery, 

continuance  of,  presumed,  when  parties  under  same  roof,  341 
parties  competent  witnesses  in  proceedings  in  consequence  of,  165 

their  husbands  and  wives,  165 
in  the  canon  law  not  provable  by  confession  alone,  469 

text  of  Church  of  England  Canon  105... 469 

misinterpretation  of  language  used,  475 

confession  of,  by  wife  no  evidence  against  co-respondent,  470 

though  evidence  against  her,  470 
witness  compelled  to  admit  commission  of,  119 

by  way  of  cross-examination  to  credit,  119 
four  male  witnesses  required  by  Mahomet  to  prove,  55 

Adverse  witness, 

party's  own,  may  be  treated  as,  when,  546 
discretion  of  Judge  herein,  546 

Advocate, 

how  far  competent  witness,  170. ..6.     See  Counsel. 

Affection  for  others, 

frequent  source  of  bias  in  witness,  182 

Affidavits, 

history  of  affidavit  evidence  in  Chancery,  99 
confinement  of,  to  facts  within  deponent's  knowledge,  420 
exception  for  interlocutory  motions,  420 

construed  strictly,  420 
proof  of  particular  facts  by,  87 
when  affidavit  may  be  read  at  trial,  87 

Affiliation,  Order  of 

corroborative  evidence  required  in  application  for,  511 
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Affirmation. 

in  lieu  of  oath,  when  allowed,  153 

in  case  of  conscientious  objection  to  oath,  153 
by  Separatist,  Moravian,  or  Quaker,  153 
in  case  of  oath  not  being  binding,  154 
Judge  must  be  satisfied  of  this,  154 

Affirmative, 

of  facts  or  propositions ;  onus  of  proving  lies  on  the  party  who  asserts,  243 
See  Burden  of  proof. 

Age  of  witness. 

how  far  testimony  of  children  admissible,  135 

Agreement. 

what  kinds  of,  must  be  by  signed  writing,  45 
how  far  rules  of  evidence  may  be  relaxed  by,  81 

Alibi, 

failure  of  murderer  to  prove  his  own  alibi.  522 

AUegans  contraria  non  est  audiendns. 

application  of  this  maxim  in  common  law,  445.     See  Estoppel. 

AUegans  suam  turpitudinem  non  est  audiendus, 

how  far  this  civil  law  maxim  ever  common  law,  45 

Almanac, 

or  calendar,  may  be  referred  to  as  evidence,  232 

Alterations 

in  documents,  effect  of,  213 
presumptions  as  to,  in  case  of  wills,  213 

Ambiguity, 

latent  and  patent  ambiguities,  difference  between,  210 
latent,  where  the  instrument  itself  seems  certain,  210 
patent,  where  it  is  of  itself  uncertain,  210 

See  Parol  evidence  rule. 

Amendment  of  variances. 

statutes  authorizing  in  civil  cases,  256 

in  criminal  cases,  256 

Ancient  documents. 

comparison  of  handwriting,  in  cases  of,  ~'2'2 

Ancient  lights. 

absolute  right  to,  in  twenty  years,  327 

Answer 

cannot  be  suggested  to  witness,  when,  540 

Antiquaries. 

evidence  of.  as  to  d   te  of  handwriting,  429 

Appointments,  official, 

acting  in  public  capacity,  evidence  of,  309 

Approvers.     &v  Accomplices, 
evidence  of,  157 

Arbitrator 

may  be  called  as  witness  in  action  to  enforce  award,  179 
to  prove  what  evidence  was  given,  etc.,  179 
but  not  to  state  his  mind  in  awarding,  179 

B.E.  37 
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Atheism, 

formerly  a  ground  of  incornpetency  to  give  evidence,  150 

form  of  declaration  in  case  of,  154 

how  far  bar  to  dying  declaration  being  received,  419 

Attempt, 

person  charged  with  crime  may  be  found  guilty  of,  255 

Attestation, 

not  necessary  to  call  attesting  witness,  203 
unless  attestation  required  by  law,  203 
as  of  will,  204 

Attorney.      foe  Solicitor. 

communications  to,  privileged,  481 

Australia, 

Acts  in,  for  admitting  evidence  of  accused,  518  (e) 

Autograph, 

wholly  in  handwriting  of  party,  217 
otherwise  called  a  holograph,  217 


Bacon,  Lord, 

comments  of,  on  "  patent  "  and  "  latent  "  ambiguities,  209 

Bankers'  hooks, 

examined  copy  of  entrv  in,  primn  facie  evidence,  107,  407 
decisions  on  Bankers'  Book  Evidence  Act,  407 

Barrister.     AW  Counsel. 

how  far  competent  witness,  170 — 6 

Bastardy, 

presumption  against,  305 

corroborative  evidence  required  in  proceedings  in,  511 

evidence  of  character  admissible  in  suits  for,  236 

Bathing-machines, 

proprietor  of,  no  right  to  use  shore  for  profit  by,  357  (m] 

Begin,  right  to, 

principles  by  which  it  is  governed,  536 

advantages  and  disadvantages  of  having  to  begin,  538 

Belief 

in  human  testimony,  natural  tendency  to,  16 

religious,  want  of,  formerly  ground  of  incornpetency,  150.     See  Atheism. 

excess  of,  affirmation  instead  of  oath  for,  152.     Sec  Oaths, 
affidavit  of,  with  grounds  of,  420 

Beneficial  enjoyment, 

presumptions  in  support  of,  356 

Benefit, 

presumption  of,  in  cases  of  grant  of  estate,  300 
willingness  to  accept,  301 

Bentham,  Jeremy, 

his  "  thermometer  of  persuasion,"  59 

Best  evidence 

must  be  given,  73 

contents  of  document  must  be  proved  by  document  itself,  74 
where  lost,  by  secondary  evidence,  394 

after  proof  of  search  for  document,  399 
Gather  cole  v.  Miall,  399 
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Bias, 

affection  for  others,  a  source  of,  182 

Bible, 

family,  may  be  evidence  of  pedigree.  451 
kissing  of,  by  witness.  147.     »/•  Kissing  the  Book, 
applications  of,  to  law  of  evidence,  496 

Bigamy,  prosecutions  for, 

competency  as  witness  of  second  husband  or  wife,  162 
incompetency  of  first  husband  or  wife,  162 
exemption  from,  by  seven  years'  absence,  344 

by  beliof  of  death  though  remarriage  within  seven  years,  344 

Reg.  v.  Tolson,  344  (6) 
conflicting  presumption  of  continuance  of  life  and  innocence,  291 

Birth. 

statements  of  hearsay  as  to.  414 
statutory  proof  of,  by  register,  102 
place  of  birth  is  place  of  domicile,  355 
till  other  place  is  shown  to  be,  355 

Blood, 

stains  of,  mistaken  inference  from,  180,  193 

Body, 

necessity  of  finding,  to  convict  for  murder,  369 
inquest  "  super  visum  corporis,"  184 

Bond, 

in  action  on  illegal  consideration  may  be  pleaded,  453 

Book.  Kissing  the, 

origin  and  practice  of,  147.     >'<••>  Kissing  the  Book. 

Books 

of  bankers  generally,  mode  of  proof  of  entries  in,  107,  407 

tradesmen's,  to  refresh  memory,  208 

'  f  deceased  incumbent  evidence  for  successor,  418 

Boundary 

of  county  or  parish,  hearsay  evidence  as  to,  413 

Box.  Witness, 

evidence  of  accused  person  from,  571 

Breach  of  promise  of  marriage, 

promise  of,  need  not  be  in  writing,  46.     See  Marriage,  Promise  of. 

Brown,  David  Paul, 

his  "Golden  Eules "  for  examination  of  witnesses,  558 

Burden  cf  proof,  or  Onus  probandi, 

natural  principles  regulating,  243 
Adori  incumbit  probatio,  244 

and  many  similar  maxims,  244,  245 
test  for  determining.  :>4.3 
lies  on  the  party  who  asserts  the  affirmative,  243 

fallacy  of  the  maxim  that  a  negative  is  incapable  of  proof,  247 
difference  between  negatives  and  negative  averments,  247 
determined  by  affirmative  in  substance,  not  affirmative  inform,  247 
on  the  party  who  has  peculiar  means  of  knowledge,  251 
sometimes  cast  on  parties  by  statute,  246 
as  by  Forgery  Act,  246 

Coinage  Offences  Act,  246 
Explosives  Act.  246 
Summary  Jurisdiction  Acts,  252 
phrase  of  double  meaning,  268 

37—2 
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Business, 

declarations  by  deceased  persons  in  course  of,  adinissibility  of,  417 
if  self-serving,  not  admissible,  417 
must  be  contemporaneous,  417 
presumptions  from  course  of,  in  public  offices,  339 

in  private  offices,  340 
secrets  of,  not  protected,  488 

By-laws, 

mode  of  promulgation  of,  296 

Canada, 

Act  of  1893  for  admitting  evidence  of  accused,  518  (e) 

Cancellation, 

primd  facie  evidence  of  revocation,  338 

Canon  law, 

rules  of,  as  to  competency  of  witnesses,  54 

number  of  media  of  proof  required  by,  54 

adultery  not  proved  in,  by  confession  alone  (Can.  105),  469 

privilege  of  priest  hearing  confession  by  (Can.  113),  486 

practice  of  torture  in,  461  (x) 

Carriers, 

presumptions  against,  as  insurers  of  goods,  360 
statutory  limitations  of  liability  of,  361  (?) 

Certainty, 

original  sense  of,  4 

secondary— moral  certainty,  4 

of  guilt,  degree  of,  required  in  criminal  cases,  368 

Certified  copies, 

proof  by,  of  proclamations,  etc.,  406 

Cestui  que  vie, 

obligation  to  produce  under  Act  of  Anne,  345 

Chancery,  Court  of.     See  Equity. 

introduction  of  viva  voc.e  evidence  into,  99 
decided  without  a  jury,  65 

Change, 

presumption  against,  341 

of  mode  of  life,  presumption  of  guilt  from,  383 

Character,  Evidence  of, 
of  parties, 

not  receivable,  235 
exceptions, 

criminal  proceedings,  237 
when  character  is  in  issue,  235 

female  chastity,  236 
"  reputation  is  character,"  237 

liable  to  be  misunderstood,  237 
Reg.  \.  liowtoti,  237 

criticism  of,  by  Stephen,  J.,  238  (o) 
may  be  contradicted,  238 

not  by  proof  of  particular  acts,  238 

by  proof  of  prior  conviction,  239 
witnesses  to,  treated  with  too  much  indulgence,  239 
effect  of  Crim.  Ev.  Act,  1898,  on,  519 
of  witnesses,  240 

statutory  power  to  question  as  to  conviction,  241 
evidence  of  general  bad  character  for  veracity,  542 
specific  questions  as  to  conviction  of  crime,  240 
proof  of  conviction  if  denied,  241 
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Chastity, 

evidence  to  impeach  in  cases  of  rape,  admissibility  of,  236 
evidence  of,  in  other  cases,  236 

Child-bearing, 

capacity  of,  presumption  as  to,  298 

Children, 

presumption  as  to  capacity  to  commit  crime,  298 

when  under  seven  years  of  age,  298 

between  seven  and  fourteen,  298 
dying  declarations  of,  when  receivable,  419 
testimony  of,  rules  as  to  admitting,  135  et  seq.     See  Infants, 
whether  they  can  make  declaration  in  lieu  of  oath,  141 
unsworn  evidence  of,  under  Grim.  Law  Am.  Act,  142 

under  Prevention  of  Cruelty  Act,  142 
tendencies  of,  in  giving  evidence,  143,  144 

China, 

false  confessions  of  capital  offences  in,  472  (k) 

inducement  sometimes  affection,  472  (k) 
Chinese  witness,  how  sworn,  149 

Circumstantial  evidence,  259  (a) 

Civil  law, 

rules  of,  as  to  competency  of  witnesses,  50 
practice  of,  as  to  number  of  media  of  proof,  496 
practice  of  torture  in,  461  (x) 

extravagant  weight  attached  to  confessions  by,  460 
expressions  in,  for  different  kinds  of  proof,  57 

Clergyman,  Confessions  made  to, 

admissibility  of,  482.     ,SVv  Priest. 

Client, 

communications  by,  to  solicitor  privileged,  481 

Cognizance,  Judicial,  232.     See  Judicial  cognizance. 

Cohabitation, 

presumption  of  marriage  from,  305 

Coin, 

false,  possession  of,  burden  of  proof  that  innocent,  246 

Colonial  laws, 

statute  for  formal  proof  of,  by  case,  106 

as  to  admitting  evidence  of  accused  persons,  518  (e) 

Comment  on  failure  of  accused  to  give  evidence, 
prosecution  may  not  make,  521 
Judge  may  make,  521 
Judge  in  absolute  discretion,  521 

Commission  to  examine  witnesses, 
statutes  relating  to,  85 

Common  calamity, 

presumption  of  survivorship  in  cases  of  death  from,  346 
civil  law  of  survival  of  stronger,  347 
English  law  otherwise  (Winy  v.  Any  rave),  348 

Common  carriers, 

presumptions  against,  as  insurers,  360.     See  Carriers. 
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Communications, 

official,  how  proved,  432 

privileged,  what  are,  479.     See  Privileged  communications. 

Comparison  of  handwriting, 

proof  of  handwriting  by,  226 

Compellability,  111.     See  Witness. 
Competency,  122.     See  Witness. 

Complaint, 

in  rape,  admitted  with  particulars,  412.     See  Rape. 

Conduct, 

estoppel  by,  449.     See.  Estoppels. 

Confession, 

by  third  party,  not  examined  as  witness,  too  remote  to  be  legal  evidence,  76 
evidence  against  the  party  making,  438 
must  be  voluntary,  457 

and  affirmatively  proved  so  to  be,  458 
whether  sufficient  of  itself  for  conviction,  450 
false,  460 

from  mistake,  466 
from  tcudium  vitie,  469 
from  vanity,  470 
from  wish  to  injure  others,  472 
extracted  by  torture,  461  (x),  463 

by  judicial  interrogation,  462 
of  adultery,  no  evidence  by  itself  against  co-respondent,  470 

And  xee  Adultery, 
to  priest,  how  far  privileged,  482 
Canon  113  as  to,  406 
instances  of  false,  514 

Confidential  communications, 

rules  as  to  the  admissibility  of,  479.    See  Privileged  communications. 

Conflict, 

of  estoppels,  neutralization  by,  446 
of  presumptions,  287 
of  laws,  356 

Confusion  of  mind, 

presumption  of  guilt  from,  388 
possible  innocent  causes  of,  388 

Consent, 

how  far  the  rules  of  evidence  may  be  relaxed  by,  81 

Consequences 

of  acts,  presumption  that  doer  intends,  301,  365 

Continuance  of  particular  state  of  things, 
presumption  of,  341 

as,  e.y..  authority  of  agent,  341 

Contradictory  statements.     See  Inconsistent  statements, 
by  adversary's  witness,  proof  of,  543 
by  party's  own  witness,  546 

Conviction, 

general  mode  of  proof  of,  406 

proof  of,  when  admissible  against  prisoner,  239,  571 
against  witness,  241 
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Copy, 

C3rtified,  use  of,  406 

Corporal  oath, 

meaning  of  the  term,  147  (o) 

Corpus  delicti. 

proof  of,  must  be  clear  and  unequivocal,  368 

in  different  classes  of  offences, 
il'lii-tn  fndi  truii-ffinttli,  369 
itt'Itcta  facti  permanattis,   369 
proof  of  facts  forming  basis  of.  370 

principles  on  which  this  rule  is  founded,  370 

sound  policy  of,  370 
proof  of  murder  by  eye-witnesses,  371 
presumptive  evidence  receivable  to  complete  proof  of,  372 

to  fix  Joctis  iJt'lii.li,  31'2 
proof  of,  in  cases  of  death  from  violence,  373 

accidental  destruction  or  creation  of  -indicia,  374 
proof  of,  in  cases  of  death  from  poison,  375 

physical  evidences,  37lj 

moral  evidences,  376 
presumptive  evidence  always  admissible  to  disprove,  377 

Corroborative  evidence, 

to  support  evidence  of  accomplices,  157 
in  perjury,  500 
in  bastardy,  oil 

in  actions  for  breach  of  promise  of  marriage,  511 
against  deceased's  estate,  513 

Counsel, 

how  far  competent  witness,  173  et  seq. 

for  or  against  his  own  client  in  action  being  tried,  170 — 5 
competent  in  other  action,  175 

-  of  compromise,  175 
unsworn  statement  enough,  176 

communications  to,  privileged  from  disclosure,  531,  539,  540 
practice  respecting  allowance  of,  in  criminal  cases,  100,  100  (</) 
prohibition  of,  from  making  statements  which  cannot  be  proved,  539 
rules  as  to  "  leading  questions,"  540 
exception  for  historical  facts,  etc.,  539 

County  Courts, 

parties  competent  witnesses  in,  under  Act  of  1846. ..160 

now  competent  by  the  general  law,  160 
judges  of,  may  commit  witness  for  perjury,  40 

power  seldom  exercised,  40 
Course 

of  nature  judicially  noticed,  2 .'3 '2 

of  business,  presumptions  from,  339 

Court.     .SVv  Judge. 

ordering  witness  out  of,  536 

Covin, 

presumption  against,  304 

Credit 

due  to  human  testimony,  11 
of  witness,  exceptions  to,  180 
instances  of  cross-examination  to,  119 

Crime. 

incompetency  of  witness  from,  and  abolition  of,  128 
rules  of  evidence  same  as  in  civil,  367 
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Criminal  proceedings, 

admissibility  of  evidence  of  accused  in,  518 

text  of  Criminal  Evidence  Act,  1898. ..570.     And  see  Accused  person, 
evidence  of  character  of  accused  in,  237.     And  see  Character, 
legal  presumptions  in,  362 
by  statute,  365 
Forgery  Act,  365 
Foreign  Enlistment  Act,  366 
Larceny  Act,  366 

Criminating  questions. 

right  to  refuse  to  answer,  113 
of  accused  person,  by  Crim.  Ev.  Act,  519,  571 
as  to  offence  charged,  may  not  refuse,  571 
as  to  other  offences,  qualified  protection,  571 

Cross-examination, 

a  dangerous,  though  powerful,  engine,  555 

as  to  offences  against  morality,  119 

as  to  previous  conviction,  241 

as  to  previous  statements  in  writing,  398 

as  to  inconsistent  statements,  543 

of  prisoner  under  Crim.  Ev.  Act,  519 

text  of  that  Act,  570 
practice  as  to,  551 
leading  questions  allowed  on,  540 

disgracing  questions  must  be  answered,  119 

instances  of  such  questions,  120 

provisions  of  Indian  Evidence  Act  as  to,  120 

power  of  Judge  to  disallow  if  not  relevant,  120 

advice  of  Quintilian  as  to  mode  of  conducting,  551 

general  observations  as  to  course  of,  551 
Crown, 

no  prescription  against,  at  common  law,  315 

alteration  of  law  by  Nullum  Ternpus  Act,  316 

torture  by  supposed  prerogative  of,  463  (c) 

grant  from,  time  required  to  raise  presumption  of,  315 

sea-shore  presumed  to  belong  to,  357 

doubtful  whether  soil  of  lake  belongs  to,  357 


Date, 

documents  presumed  to  have  been  made  on  day  of,  339 
application  of  rule  to  letters,  339 
bills,  notes,  and  cheques,  339 
displacement  of  presumption,  339 
of  handwriting,  evidence  of  antiquary  as  to,  429 
Day, 

fraction  of,  when  not  regarded,  276 

Deaf  and  dumb  persons, 

when  they  may  be  witnesses,  131 
examined  by  signs  or  writing,  131 

Death, 

presumption  of,  from  absence,  344 
by  common  calamity,  346 

no  presumption  as  to,  346 

immediate  prospect  of,  dying  declarations  must  be  made  in,  419 
proof  of  corpus  delicti  in  cases  of,  3(58 
of  remote  ancestors  without  issue,  when  presumed,  357 

Debts, 

presumption  of  continuance  of,  341 
of  payment  of,  342 
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Deceased  persons, 

claims  against  estates  of,  provable  by  one  witness,  513 
watched  by  Court  with  jealous  suspicion,  513 
in  Ireland,  one  witness  is  sufficient,  513 
declarations  by,  against  interest,  416.     And  gee  Declarations, 
bodies  of,  exhibited,  104 

Decisory  oath, 

nature  and  effect  of,  44 

Declarations, 

substituted  for  oaths,  153 

in  extra-judicial  proceedings,  45 

Declarations  by  deceased  persons, 

when  admissible,  on  matters  of  public  and  general  interest,  414 
on  questions  of  pedigree,  414 
against  interest,  416 
in  the  course  of  business,  417 

Declarations,  dying, 

admissibility  of,  419 

Dedication  of  highway  to  the  public, 
presumption  of,  329 

Deed, 

must  be  sealed  and  delivered,  202 
consideration  for,  presumed,  202 
how  proved  at  common  law,  203 

under  the  C.  L.  P.  Act,  1854... 2 

the  Criminal  Procedure  Act,  203 
estopped  by,  448 

Defamation, 

witness  cannot  be  sued  for  (Staman  v.  Xetherclift),  112 

Defendant, 

in  civil  case,  old  incompetency  of,  as  party,  127 

.removal  of  by  series  of  Acts,  128 
in  criminal  case,  old  incompetency  of,  515 

removal  of,  by  Crim.  Ev.  Act,  1898. ..518.     And  see  Accused  person, 
defendant  competent,  but  not  compeilable,  518 
full  text  of  the  Act,  570 

Degrading  questions, 

witness  may  be  asked,  119,  519 
judge  may  disallow,  120 

Delusions, 

how  far  disabling  from  giving  evidence,  1 33 

Demeanour  of  witness, 

effect  of,  in  estimating  credibility  of,  12 

Depositions  before  justices  of  the  peace, 
must  be  put  in  writing,  88 

may  be  given  in  evidence  when  witness  is  dead,  or  too  ill  to  attend  trial,  88 
practice  as  to  cross-examination  upon,  88 

Derivative  evidence, 

is  that  which  is  based  on  other  and  original  evidence,  17 

five  kinds  of,  17 

rejection  of,  a  distinguishing  feature  of  the  English  law,  93 
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Desertion,  military, 

false  confession  of,  punishable,  471 

Destroyed  document, 

secondary  evidence  of,  may  be  given,  394 

after  proof  of  search  for  document,  398 
presumption  of  guilt  arising  from,  350 

Direct  evidence, 

distinction  between,  and  indirect,  or  circumstantial,  16 
means  direct  attestation  by  witnesses,  facts  or  documents,  16 

Direct  examination, 

witness  cannot  be  led  on,  540.     Sec  Leading  questions. 

Discontinuance 

of  proved  state  of  things,  presumption  against,  341 

Discovery 

of  documents  in  possession  of  opposite  party,  526 

Discrediting  witnesses, 

the  adversary's,  542  et  seq. 

} .  evidence  of  unveracity,  542 

not  of  particular  facts,  542 

2.  statements  inconsistent  with  his  evidence,  543 

3.  misconduct  connected  with  the  proceedings,  543 

witness  who  has  been  bribed,  543 

or  has  offered  to  bribe  others,  543 
or  used  expressions  of  animosity,  543 
the  party's  own,  544 

1 .  at  common  law,  544 

2.  C.  L.  P.  Act,  1854,  s.  225. ..46 

meaning  of  "  adverse  "  in  this  enactment,  546 

Disgrace,  questions  tending  to, 

whether  witness  bound  to  answer,  119 

Dishonesty, 

presumption  against,  304 

Disseisin, 

presumption  against,  341 

Divorce, 

incompetency  of  parties  in  cause  for,  under  Act  of  1851. ..161 
competency,  under  Act  of  1869...  165 

what  kind  of  evidence  required  in  suit  for,  469 

Court  hears  nullity  cases  ///  atmi-ra,  89 

and  also  suits  for  restitution  of  conjugal  rights,  89 
but  not  suits  for  dissolution  of  marriage,  89 

Doctor, 

communication  to,  not  privileged,  482 

Documents, 

definition  of  the  term,  198 
chapter  on,  and  Index  thereto,  198 
admissibility  of,  is  for  Court,  199 

and  so  is  construction.  200 

piiblic,  proof  of,  under  Documentary  Evidence  Acts,  405 
interlineations  and  erasures,  effect  of,  213 
ambiguities  in,  latent  and  patent,  210 
unstamped,  inadmissibility  of,  214.     ,SVr  Stamps, 
inspection  and  discovery  of,  526 
lost,  secondary  evidence  of,  399 

after  proof  of  sufficient  search,  399 
destruction  of,  evidence  against  destroyer,  350 
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Domestic  jurisdiction, 

different  from  public,  25 

Domestic  relations, 

a  source  of  false  testimony,  181 

Domicil, 

presumptions  relating  to,  355 

place  of  birth  primd  facie  place  of,  355 

Drunkenness, 

incompetency  of  witnesses  from,  123 

Duration  of  once  state  of  things, 
presumption  as  to,  341 

Duty,  Discharge  of, 

presumption  of,  339 

Dying  declarations.  Admissibility  of,  419 

iifiini  m«i'iti.irtis  pntsumitur  mentiri,  419 
of  child  of  tender  years  rejected,  419 
exclamation  of  person  dying  by  murder.  413 
rejection  of  (Re<j.  v.  1>V</////;V'/),  413  (or) 


Easements. 

in  gross,  Prescription  Act  does  not  apply  to,  352 

presumption  of  extinguishment  of,  from  non-user,  353,  354 

continuous,  what,  353 

intermittent,  what.  354 

by  deed,  not  lost  by  non-user,  354 

Eloigning  instruments  of  evidence, 

presumptions  arising  from,  against  party  eloiguing,  350 

Enlistment.  Fraudulent, 

punishment  of,  by  Army  Act,  471 

Entry, 

in  course  of  business  to  be  contemporaneous,  417 

admission  of,  in  evidence,  417 

in  bankers'  books,  copy  of  admission  of,  107,  407 

Equity.     Sec  Chancery. 

causes  in,  affidavit  evidence  in,  99 

Equivocation, 

a  form  of  evasive  responsion,  554 

"I  might  have  done,"  554 
what  may  weaken  the  inference  of  guilt,  477 

Erasures. 

documents,  how  far  vitiated  by,  213 

Estoppels, 

nature  and  definition  of,  44-3 

how  they  differ  from  conclusive  evidence,  445 

use  of,  445 

instances  of  "odious,"  446 

principal  rules  lelative  to — 

1.  must  be  mutual  or  reciprocal,  446 

-.  in  general  only  affect  parties  and  privies,  446 

3.  conflicting  estoppels  neutralize  each  other,  446 
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Estoppels — continued. 

different  kinds  of,  447 

1.  by  matter  of  record,  447 

pleading,  447 

admissions  in  pleadings,  447 

2.  by  deed,  448 

recitals,  448 

3.  by  matter  in  pais,  448 

representation  must  have  been  acted  upon,  449 

how  pleaded,  450 
in  criminal  cases,  455 
judicial  confession,  455 
pleading,  456 
collateral  matters,  456 

Evasion  of  justice, 

presumption  of  guilt  from,  384.     See  Flight  from  justice. 

Evasive  answer, 

presumption  of  guilt  from,  554 

now  the  presumption  can  be  mistaken,  476 

Evidence, 

original  sense  of  the  word,  6 

judicial,  definition  of,  20 

best,  must  always  be  given,  73 

secondary,  if  primary  impossible,  394 

burden  of  proof,  243 

admissible  evidence,  20 

direct  evidence,  15 

circumstantial,  15,  259 

real  evidence,  16,  183.     See  Real  evidence. 

pre-appointed,  17.     See  Pre-appointed  evidence. 

Evidence,  English  law  of, 

general  view  of,  63  et  seq. 

history  of  the  rise  and  progress  of,  90  et  seq. 

laudation  of,  101,  101  (A-) 

defects  in,  102 

alteration  of,  by  Judicature  Acts,  103 

table  of  statutes  relating  to,  104 

of  leading  propositions  of,  562 
characteristic  features  of,  97 

Exaggeration, 

more  frequent  than  fabrication,  15 

Examination, 

public,  is  a  check  on  witness,  82 

of  infants  by  Judge,  to  ascertain  competency,  139 

of  witnesses  generally,  548 

of  accused  persons  on  criminal  trial,  515 

Exceptions,  Bill  of, 

old  mode  of  questioning  ruling  on  evidence  by,  547 
abolished  by  Judicature  Acts,  547 

Execution.     Sec  Documents, 
of  will,  24 

Executor, 

personal  claim  on,  must  be  proved  by  signed  writing,  46 

Expenses, 

witness  entitled  to,  before  giving  evidence,  553 
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Expert. 

admissibility  of  evidence  of,  428 

tinder  the  French  law,  431 
who  is  i(.':irter  v.  Br#hm),  428 
in  handwriting,  evidence  of.  226.  429 
action  for  slander  against,  failure  of,  112 

Explosive  Substances  Act, 

presumption  against  accused  by,  366 

Extinguishment  of  rights  by  non-user, 
presumption  of,  330 

Extrinsic  evidence, 

to  contradict  or  explain  written  instruments,  when  receivable,  206  ft  seq. 


Fabrication  of  evidence. 

presumption  arising  from,  350 

Fact, 

presumptions  of,  and  mixed  presumptions,  277 

Falsity, 

Fah»*  >'//  "//".  fri7.*"s  in  omnibus,  544 

of  witnesses,  various  motives  of,  180 

false  confessions,  various  motives  of,  467 

false  pretences,  evidences  of  other  on  trial  for,  234 

professional  false  witnesses,  54  (a) 

False  pretences. 

evidence  of  other,  on  trial  for  obtaining  by,  234 

Fear. 

in  some  countries  has  been  required  of  witnesses,  41  (r>) 
J-'nf-tur/ii'-iniii  qui  ftigit  judicium,  387 
indicated  by  passive  deportment. 

presumption  of  guilt  from,  387 

infinnative  hypotheses,  387 

arrest  of  habitual  criminal  for  crime  not  committed,  388 
indicated  by  a  desire  for  secrecy,  388 

presumption  of  guilt  from.  388 

infinnative  hypotheses.  389 

object  for  secrecy  may  be  less  culpable,  389 

Felony, 

conviction  of,  may  be  proved  against  witness.  241 

against  prisoner,  239 

children  under  seven,  presumed  incapable  of  committing,  298 
rule  when  age  is  between  seven  and  fourteen,  276,  298 
in  presence  of  abettors  is  act  of  all.  275 
proof  of  attempt  to  commit,  on  charge  of,  255 

Female.     See  Woman. 

evidence  as  to  character  of,  in  action  for  seduction,  236 

Fences. 

liability  to  repair,  may  be  presumed.  357 

right  of  passage  over  road  from  fence  to  fence,  35S 
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Feoffment, 

may  be  presumed,  357 

Fictions  of  law, 

nature  of,  273 
use  of,  273 
rules  respecting, 

must  not  prejudice  innocent  pai-ties,  273 
must  have  a  possible  subject-matter,  274 
kinds  of, 

affirmative,  27-4 
negative,  274 
fictions  of  relation,  275 
to  persons,  275 
things,  275 
place,  275 
time,  275 

fraction  of  day,  276 
Fine, 

may  be  presumed,  355 

Fishery,  right  of, 

ownership  of  soil  prima  facie  evidence  of,  357 

Flight  from  justice, 

presumption  of  guilt  from,  384 

not  conclusive,  3S5 

fear  of  public  indignation,  386 

old  enquiry  "  whether  he  fled  for  it,"  387 

Foreign  countries, 

foreigners  presumed  to  know  the  law,  295 

Forfeiture, 

questions  tending  to,  witnesses  not  bound  to  answer,  113 

Forgery, 

evidence  of  other  uttering  of  false  coin,  234 
of  real  evidence,  its  origin,  etc.,  189 

Former  trial,  evidence  on, 

by  persons  who  heard  it,  41 3 
or  notes  made  at  the  time,  413 

Forms, 

necessity  for,  in  judicial  evidence,  49 
of  oaths,  varying,  147  et  seq.     See  Oaths 

Fraction  of  day, 

when  not  regarded,  276 

Fraud, 

presumption  against,  304 

Frauds,  Statute  of, 

requirement  of  written  evidence  by,  45 
to  prove  personal  liability  of  executor,  45 
guarantee  of  another's  debt,  45 
agreement  in  considei'ation  of  marriage,  45 

but  not  promise  to  marry,  46 
contract  as  to  interest  in  land,  45 

not  to  be  performed  within  year,  45 
application  of,  in  U.  S.  of  America,  48 
non -application  of,  in  Scotland,  49 
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Frauds,  Statute  of— CD 

-ratute  of  Frauds  Amendment  Bill "  of  1883.. .48  (c) 
nearly  passed  the  House  of  Commons,  48  (c) 
un desirability  of.  49 

French  law, 

system  of  artificial  legal  conviction  under,  56 
evidence  of  experts  under,  431 
judicial  interrogation  in,  4<J2 

Friends. 

affirmation  of,  receivable,  152 


Gazette, 

proof  of  proclamation,  etc.,  by  copy  of,  405 

Gestation, 

term  of,  298 

Gift, 

money  advanced  by  parent  to  child,  presumed  to  be,  300 
donee  presumed  to  accept,  300 

Good  faith, 

presumed,  304 

Goods, 

of  value  of  10/.,  sale  of,  must  be  in  writing,  47 
4th  section  of  Sale  of  Goods  Act,  1893,  text  of,  47 

Gospels,  Four, 

kissing  of,  by  witness,  147  (o}.     See  Kissing  the  Book. 

Grant, 

presumption  of,  322 

grantee  presumed  to  accept,  300 

Guilt, 

claim  of,  must  be  proved,  367 

Odiosa  ft  inhonestu  mm  sunt  prffsumenda,  304 


Habits  of  society, 

presumptions  from,  337 

effect  of  payment  of  rent,  338 

Hand,  uplifted, 

swearing  with,  under  Oaths  Act,  1888...  147 

Handwriting,  proof  of, 

by  comparison  of  disputed,  with  genuine,  226 
by  expert's  evidence,  429 

Hearsay  evidence. 

histoiy  of  rule  rejecting,  98 

inaccuracy  of  expression  "  hearsay  not  evidence,"  411 

ordinarily  inadmissible,  409 

ordinary  grounds  for  rejection  of,  410 

Highway. 

public,  presumption  as  to  dedication  of,  329 

as  to  property  in  soil  of,  358 
right  of  passage  from  fence  to  fence,  358 
presumption  may  be  rebutted,  359 
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Hindoo  law. 

as  to  the  testimony  of  minors,  136  (/) 
allows  false  testimony  in  certain  cases,  151  (m) 
number  of  nfedia  of  proof  required  by,  495  («) 
Hindoo  witness,  how  sworn,  149 

Holograph. 

wholly  in  writing  of  party,  217 
otherwise  called  an  autograph,  217 

Homicide, 

facts  which  raise  presumption  of,  390 
presumption  of  malice  from,  286,  307 

Hostile  witness. 

treatment  of  party's  own  as,  546 

Hostility. 

matter  of  fact,  473 

in  a  witness,  authorizes  leading  questions,  599 
and  examination  ex  adverso,  600 

Husband  and  wife, 

considered  one  person  in  law,  161 

when  competent  witnesses  for  or  against  each  other,  164 
under  Criminal  Evidence  Act,  1898. ..518,  562 

text  of  that  Act,  570 

in  cases  of  treason,  163 

in  cases  of  adultery,  165 
communications  between,  privileged  from  disclosure,  165 

under  Criminal  Evidence  Act,  1898. ..519 
sexual  intercourse  between,  testimony  of,  not  receivable  to  disprove,  536 


Identity, 

nature  of  evidence  as  to,  433 
liability  to  mistakes  in,  76 
instances  of  mistaken,  433 

the  Tichborne  and  other  cases,  533  (e) 

Idiocy, 

presumed  in  person  deaf  and  dumb  from  birth,  131 
a  ground  of  incompetency,  130 
presumption  against,  298 
of  continuance  of,  341 

Ignorance  of  law, 

presumption  against,  295 

Illegality, 

presumption  against,  302 

Illegitimacy. 

presumption  against,  305 
how  rebutted,  306 

Immorality. 

presumption  against,  302 

Impossibility, 

a  test  of  the  value  of  testimony,  14,  15 
different  notions  respecting,  15 
fiction  of  law  must  not  involve,  274 
confessions  of  impossible  offences,  466 

Improbability, 

a  test  of  the  value  of  testimony,  14 
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Incompetency,  122.     Sec  Witness- 
Inconsistent  statements  by  witnesses, 

—examination  as  to.  543 
of  party's  own  witness,  proof  of,  546 

Incumbent,  Deceased, 

books  of,  when  evidence  for  successor,  418 

Indecent  evidence. 

hearing  of,  >n  i-amf-rd,  89 

indecency  no  ground  for  rejection,  488 

India, 

unsworn  evidence  of  accused  in,  518  (e) 
control  of  cross-examination  in,  120 

disallowance  of  improper  questions,  121 

Indicative  evidence, 

meaning  and  uses  of,  78 

Indirect  evidence, 
what.  16 
may  be  conclusive  or  presumptive,  16 

Indistinctness, 

a  resource  of  evasive  witnesses,  553 

Infamy, 

incompetency  from  and  abolition  of,  12S 

Infants, 

capacity  of,  as  witnesses,  extent  of,  136.     See  Children. 

Injuring  others.  Desire  of, 

a  cause  of  false  confessions,  472 

Innkeepers, 

presumptions  against  as  insurers.  361 

limitation  of  liability  by  Innkeepers  Act,  1863. ..361 

Innocence, 

1  (resumption  of  favoured  in  law,  291 

e.</.,  in  case  of  charge  of  bigamy,  292 

extent  of  this  presumption,  302 
proof  of,  often  very  difficult,  477 
tuuity  presumed  in  preference  to,  363 

Inquisitorial  principle. 

dominant  in  civil  and  canon  law,  4'>2 

Insanity, 

incompetency  of  witness  from,  130 

presumption  against.  -298 

continuance  of,  presumed,  if  once  shown  to  exist,  341 

Inspection, 

real  evidence  afforded  by,  185 

inspection  of  locus  in  </"«  by  jury,  185 
of  documents  in  the  custody  of  opposite  party,  525 

by  bill  of  discovery,  525 

by  direct  order  of  Court.  526 
of  real  or  personal  property,  527 
under  the  Patent  Law,  527 

li.E.  38 
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Intendments  of  law,  269.     Scr  Presumptions. 

Intent, 

presumed  from  acts,  80 

Interest, 

incompetency  from  old  law  as  to,  127  et  sey. 

observations  on,  127 

alterations  in,  by  statute,  128  et  seq. 
declarations  by  deceased  persons  against,  416 

interest  must  be  pecuniary  or  proprietary,  41(5 

evidence  admissible  for  all  purposes,  416 

Interlineations  in  documents, 

do  not  vitiate,  except  in  material  part,  213 

Interlocutory  motions, 

affidavits  in,  statements  of  deponent's  belief  in,  420 

costs  of  unnecessary  hearsay  fall  on  party  filing,  420 
strict  view  taken  of  this  practice,  420 

International  law, 

public,  adopted  by  the  common  law,  354 
presumptions  in,  354 

Interrogation,  Judicial, 

of  accused  persons,  462.     See  Judicial  interrogation. 

Interrogatories, 

examination  of  witnesses  on,  85 
exhibiting,  to  parties  before  trial,  527 
in  matrimonial  causes,  528 
in  County  Courts,  528 

Intoxication, 

a  ground  for  incompetency,  123 

Ireland, 

dim.  Evid.  Act  does  not  apply  to,  572 
Statute  of  Frauds  does  not  apply  to,  48 

Act  of  Irish  Parliament  similar  to,  48 
Roman  Catholics,  how  sworn  in,  149 

Irrebuttable  presumptions, 

Irregularity, 

presumption  against,  337 

Irrelevancy  of  evidence, 

Judge  may  disallow  question  for,  120 

Irreligion, 

presumption  against,  307 

Islands, 

presumption  as  to  property  in,  358,  359 


Jews, 

sworn  on  Pentateuch  with  hats  on,  149 

Judge.     And  sec  Court. 

charged  with  the  general  conduct  of  trial,  65 
has  discretion  as  to  rules  of  forensic  proof,  97 
but  is  bound  by  the  rules  of  evidence,  98 
may  be  a  witness,  when,  177 

appearance  of  at  least  five  Judges  as  witnesses,  179 
notes,  Judge  of  High  Court  not  required  to  take,  206 

Judge  of  County  Court,  how  far  required  to  take,  206 
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Judgments, 

7,V>-  /'<"//• -ij.t'1  i'r<>  i-eritate  accipitur,  489 

Judicial  cognizance, 

(j,K,,l  ,-oii*t<it  rin-t'if-  t,j  •!•)•'•  test  turn  non  indiytt,  232 
what  things  embraced  by  it,  232 

course  of  nature,  232 

constitution  of  Government,  232 

jurisdiction  of  the  Courts.  232 

the  law  of  the  road.  232 

Judicial  interrogation. 

allowed  by  civil  law.  402 
continental  practice.  4<>2 
arguments  in  favour  of,  463 
against,  464 

Judicial  notice. 

of  what  matters  Courts  take,  232.     See  Judicial  Cognizance. 

Judicial  records, 

presumption  of  accuracy  of,  29,  489 

/,'•  .<  jn'li'i-iifit  2>ro  veriiute  accipittir,  29,  4S9.     See  Judgments;  Records. 

Junius,  Letters  of, 

Macaulay's  view  as  to  "  circumstantial  evidence  "  of  writer,  259  (o) 
this  view  now  discredited,  259  (o) 

Jury. 

••  view  "  by,  how  had,  185 
juror  may  be  a  witness,  176 

may  not  give  verdict  on  private  knowledge,  177 
directions  to  as  to  presumptions  of  fact,  285 

Justice  of  the  peace, 

appointment  of,  presumed  from  acts,  309 


Kissing  the  Book, 

by  witness,  on  taking  oath,  147 

practice  not  more  than  150  years  old,  147 

former  practice,  to  touch  Book  with  hand,  147 

whence  "  corporal  oath,"  147  («) 
sanitary  objections  to,  147 
practice  not  obligatory,  147 
the  Book  should  be  the  Four  Gospels,  147  (o) 

Knowledge, 

three  kinds  of, — intuitive,  demonstrative,  sensitive,  4 

of  law,  presumption  of,  295 

of  consequences  of  acts,  by  doer,  presumption  of,  301,  365 


Lake,  Property  in  soil  of, 

a  doubtful  question,  357 

Landlord. 

burden  of  proof  of  non-insurance  on,  251 

Larceny. 

presumption  of,  from  possession  of  stolen  property,  194 
possession  must  be  recent  and  exclusive.  194 
explanation,  by  accused,  of  possession.  197 
evidence  of  three  larcenies  in  six  months  in  same  trial,  234 

38—2 
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Latent  ambiguity,  210.     fibr.  Ambiguity. 

Law, 

definition  of,  1 

connection  between,  and  facts,  1 
presumption  against  ignorance  of,  295 
promulgation  of  Acts  of  Parliament,  295 

of  by-laws,  296 
judicially  noticed,  when,  232 

of  another  state,- when  judicially  noticed,  232 

Leading  questions, 

general  rule — -on  material  points  are  allowed  on  cross-examination,  but  not 

on  examination  in  chief,  540 
reasons  for  this,  540 
what  are,  540,  o41 

in  practice,  leading  questions  often  pass  without  objection,  540 
exceptions, 

1.  identification  of  persons  or  things,  541 

2.  contradiction  of  former  witness,  541 

3.  witness  hostile  to  the  party  by  whom  he  was  called,  541 

4.  defective  memory,  542 

5.  complicated  subject-matter,  542 
expediency  of  asking,  when  allowable,  542 

Lease, 

holding  over  at  end  of,  new  tenancy  by,  338 

Legacy, 

to  attesting  witness  void,  129 

Legal  memory, 
time  of,  316 

Legitimacy, 

presumption  of,  305 

how  rebutted,  306 
Legitimacy  Declaration  Act,  103 

proof  of  parents'  or  grandparents'  marriage  by,  103 

Letter, 

put  into  post,  presumed  to  have  reached  its  destination,  340 
Parliamentary  Registration  Act,  340  (z) 
Conveyancing  Act,  ib. 
Agricultural  Holdings  Act,  ib. 
no  presumption  from  not  answering  accusation  in,  512 

Life, 

continuance  of,  presumed,  343 

for  seven  years,  as  to  bigamy,  344 
Presumption  of  Life  (Scotland)  Act,  1891... 345 

Lights,  Ancient, 

right  to,  from  enjoyment  for  twenty  years,  327 

Loan, 

by  parent  to  child,  presumption  against,  300 

Loss, 

by  canier  presumed  negligent,  360.     Sec,  Carriers  ;  Goods. 
lost  document,  presumed  duly  stamped,  214 

secondary  evidence  of,  may  be  given,  394 

on  proof  of  due  search  made,  398 
lost  grant,  title  by,  326 


IXDEX.  597 


Lunatic, 

incompetenoy  of,  to  give  evidence,  130  et  se<j. 
presumption  of  sanity,  298 

but  of  continuance  of  insanity,  341 


Magpie, 

theft  by,  execution  of  man  for.  1M' 

Mahometan  witness, 

>\vorn  on  the  Koran,  with  what  ceremony,  149 

Mandamus, 

to  examine  witness  in  India,  85 

Manors, 

presumptions  affecting,  358 

lord  entitled  primd  facie  to  all  the  waste,  35s 

Maritime  law. 

presumptions  in,  356 

Marriage, 

presumption  of,  from  cohabitation  and  reputation,  305 
promise  of,  action  for  breach  of,  parties  witnesses  in,  165 
corroborative  evidence  required  in,  105,  511 
promise  need  not  have  been  in  writing,  46 
early  decision  otherwise,  46 

Maxims, 

Ai-tori  incumbit  probatio,  244 

Affeyans  fOntrnria  non  est  audiendus,  445 

Allei/iiiis  sun  ni  turpitudinem  non  >-st  atuKendut,  445 

Crucfatus  fiijibns  incisi,  463 

Cuilibet  in  sud  arte  perito  creifi-nduni  est,  428 

Cum  adsunt  testimonin  re.ru m,  quid  opus  est  verbis  ?  184 

Falsa.?  in  inn,,  falsus  in  omnibus,  544 

Fat.it a r  fin-inn.-!  ipii  fiigit  j'udicium,  387 

Ignorant ia  juris  non  i.i-'-n.*<_if,  295 

In  fietione  jwrit  semper  exist  it  n  Anitas,  273 

Jnjudicio  non  creditur  nisi  j'nratis.  ]44 

In  juri'  ttott  remotn.  causa,  sed  proximo  spedatur,  75 

Minor  jurare  non  potent,  136 

Nat urn.j  i'is  maxima,  240 

Nemo  moritums  pra-sumitur  menfiri,  319 

Nemo  tenetur  seipsum  jrrodere,  113 

Non prcBsttmHttr  ilonatio,  300 

Odiosa  et  inhonesta  non  gvnt pnetnmenda,  304 

Oni'nia  jirit-snnuDttur  contra  spolintorein,  349 

*J)H,\.  Ill  US   in  i^'t'iJJ'CS  Tt  Til  nt   ff-ftf-S,   —11 

Pater  est  quern  nuptiw  demonstrtmt,  305 

Plus  valet  units  oculatus  test  is,  quam  auriti  decem,  93 

j'onderantur  testes,  non  numerantur,  495 

{>ui  semel  mains,  semper  presum it ur  mains  in  eo<l(m  genere,  364 

<jui  tio-rt,  consentire  i-idetur,  437 

(Jnod  f.onstat  curice  opere  testium  non  indiyet,  232 

Jlrs  Inter  a/ios  acta  alter i  nocere  non  potest,  421 

Be*  judieata pro  veritate  ardpitur,  489 

ll> -ns  per  f n (jam  *ui  pcene  accusator  existit,  387 

"    itper  pnesumitur  pro  lei/itimntione,  305 

pro  nei/dnfe,  245 

titnlitur  presumption  i/o,,e<- prolefnr  in  <-ontrariu.m,  287 
Ti-stis  de  cisu  praponderat  aliis.  93 
Traditio  loqui  facit  chartam,  202 
L'nius  omnino  test  is  responsio  no>t  audiafur,  496  (g) 
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Medical  men, 

communications  to,  not  privileged  from  disclosure,  -182 
observations  on  their  evidence  :is  experts,  432 

Memory, 

of  witness,  importance  of  considering,  14 
memoranda  to  refresh,  when  admissible,  208 

need  not  have  been  made  by  witness  himself,  208 
but  copies  cannot  be  used  for  this  purpose,  208 
legal  time  of,  310 
living,  distinguished  from  legal,  316 

Menochius, 

extracts  from  his  treatise,  De  Prce$umptionibus,  288  (HI) 

Mesne  assignments, 

may  be  presumed,  301 

Military  duty, 

false  confessions  to  escape,  471 
of  desertion,  471 

Minister  of  religion, 

in  American  States  and  France,  may  not  reveal  confessions,  487.     A/t<l  see 
Priest. 

Misconduct, 

presumptions  against,  302 

Misinterpretation 

of  language  used  as  a  confession,  474 

Mistake, 

effect  of  self -harming  statements  made  through,  466 
of  fact,  466 
of  law,  467 
of  identity,  433 
of  justice,  on  evidence  of  single  witness,  499 

Mixed  presumptions,  283 

Models, 

real  evidence  afforded  by,  185 

Monomaniac,  Evidence  of,  !:;:; 

Moral  certainty, 

synonymous  with  knowledge,  4 

required  to  justify  conviction  in  criminal  cases,  79 

Moravians, 

affirmation  of,  receivable,  152 

Mosaic  law, 

as  to  testimony  of  women  (alleged),  52 
plurality  of  witnesses,  496 

Motives  to  commit  offence. 

presumption  of  guilt  from",  379 
absence  of,  in  favour  of  accused,  379 

Municipality, 

records  of,  how  proved,  430 

Muniments  of  title, 

privilege  of  not  producing,  190 
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Murder. 

srlf-accusations  falsely  of,  471 

the  Whitechapel  murders  of  1888-9..  .471 
necessity  of  finding  dead  body,  369 

except  where  proof  by  eye-witnesses,  371 
rejection  of  evidence  of  exclamation  just  before  death  by, 

Mute, 

evidence  of,  how  given,  131 

Mutilation, 

instances  of  self  -mutilation,  191 

convictions  on  sole  evidence  of  self-mutilated  man,  499 
confession  of  the  self-mutilation,  499 
pardon  of  the  convicts,  with  compensation,  499 


Nature,  course  of. 

judicially  noticed,  232 

presumptions  derived  from,  stronger  than  casual  presumptions.  297 

physical  course  of,  298 

'-.<j.,  child  under  seven  cannot  be  felon.  - 

as  to  period  of  gestation,  298 
moral  course  of,  300 

e.g.,  that  parent  yi>-es  to  child,  300 
natural  consequences  of  act,  doer  presumed  to  know,  301,  362 

Nemo  in  propria  causa  testis  esse  debet. 

rule  of  Civil  Law,  and  formerly  of  English  law,  155 
abolished  in  English  law.  160.  170 
in  criminal  cases,  515,  570 

New  trial, 

not  grantable  for  improper  admission  of  evidence,  68 
or  for  its  rejection,  68 
unless  substantial  wrong  done,  68 

New  Zealand, 

Act  of  1894  for  admitting  evidence  of  accused,  518  (e) 

Niefty, 

doubtful,  if  provable  by  one  witness,  508 

Non  compos  mentis, 

not  a  competent  witness.  130.     >'V  Lunatic. 

Notes  of  Judge, 

in  what  cases  evidence,  206 

Judge  of  High  Court  not  bound  to  take  notes,  206 

Judge  of  County  Court  must  take,  if  requested,  206 

Notice, 

of  what  matters  Courts  take  judicial.  232.     .$>'"  Judicial  cognizance, 
of  promulgation  of  by-law.  296 
to  admit  document,  528 

costs  of  proving,  after  refusal  to  admit.  •'>-•* 
to  produce  documents,  199 


Oaths. 

antiquity  and  general  use  of,  41 
utility  of,  observations  on.  42 

often  questioned,  43,  44 

how  questioned  by  •' J.  M.*'  in  1874. ..155  (»•) 
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Oaths — ccnit  i  ttued. 

text  of  39th  Article  as  to,  152  (r) 

voluntary,  prohibited  by  law,  44 

forms  of,  in  English  law,  147 

"kissing  the  Book,"  and  objections  to,  147 

Scots  form  of,  148 

adoption  of,  in  England,  147,  148 

modes  of  taking,  in  accordance  with  religion  of  witness,  149 
forms  of  affirmation  substituted  for,  45 
forms  of,  in  use  by  foreigners,  149 
by  Parsees,  149 
by  Chinese,  149,  150,  150  (j/) 
forms  of  declaration  substituted  for,  152 
Separatists,  Moravians,  Quakers,  152 
persons  having  no  religious  belief,  154 
general  form  under  Oaths  Act,  1888...  154 

practical  difficulties  of,  155 
unsworn  statement  of  child,  142.      See  Unsworn  statement. 

Office, 

course  of  business  in,  presumptions  from,  339.     Sec  Business, 
official  appointments,  presumption  in  favour  of,  309 

e.g.,  of  justices  of  the  peace,  309 

Commissioners  for  Oaths,  309 

parish  constables,  310 

three  grounds  for  the  presumption,  310 
official  secrets  privileged  from  disclosure,  479  (b) 

misdemeanour  to  disclose,  by  Official  Secrets  Act,  479  (b) 
office  copies,  secondary  evidence  by,  403 

proof  of  public  documents  by,  404 

Documentary  Evidence  Act,  1868... 405 

Omnia  prsesumimtur  esse  rite  acta. 

importance  of  this  maxim,  30S 

general  view  of,  311 

does  not  give  jurisdiction  to  inferior  tribunals,  312 

instances  of  the  application  of,  to  deeds,  312 

to  wills,  312 
to  stamping,  313 

Onus  probandi,  243.     Set-  Burden  of  proof. 

Opinion  evidence, 

not  in  general  receivable,  426 
meaning  of  this  rule,  426 
application  of  rule  to  meaning  of  slander,  427 
exception  for  opinion  of  "  experts  "  (Carter  v.  Boehm},  42S 

official  experts  in  France,  431 
exception  for  evidence  of  identity,  433 
cases  of  mistaken  identity,  433  (e) 
Tichborne  case,  433  (e) 

Opportunities  of  committing  offence, 
danger  of  undue  reliance  on,  379 

Oral  evidence, 

admissibility  and  inadmissibility  of,  198 

Ownership, 

possession  raises  presumption  of,  305 

declarations  as  to,  450 

ancient  documents  as  to,  452 

in  soil  of  seashore  and  rivers,  378,  379 

permitted,  may  ground  an  estoppel,  504 
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Pagans, 

exclusion  of  evidence  of  in  early  times,  51 

Pais,  Matter  in, 

estoppel  by,  44^ 

Parent, 

money  advanced  to  child  by,  presumed  to  be  a  gift,  300 

Pater  >'*t  yurii)  nnj>fi»  <!•  mi'>n«fnti>t.  305 


Parish, 

incorporation  of.  how  proved,  450 

Parliament, 

Act  of,  burden  of  proof  .sometimes  imposed  by,  246 
Acts  of,  as  to  evidence  table  and  effect  of,  104 

Ami  $!'<•  Act  of  Parliament. 
journals  of  either  House  of.  proof  of,  406 

Parol  evidence.    :vv  Secondary  evidence. 
in  what  sense  inferior  to  written,  205 
not  synonymous  with  oral,  207  (  /'  i 

not  admissible  to  contradict,  vary,  or  explain  written  instruments,  209 
exceptions,  210  et  seq. 

Parsee  witness, 

sworn  on  book  brought  with  him,  149 

Parties  to  suit  or  proceeding. 

general  rule  of  old  law.  not  competent  witnesses,  155 
(tons, 

at  common  law,  156 
prosecutors,  156 
approvers  and  accomplices,  157 
issues  from  Chancery,  160 
orders  of  reference.  156 

by  Evidence  Act,  1851,  general  admissibility  of,  160 
in  revenue  prosecutions.  1<>7 
in  Divorce  Court,  165 
in  criminal  proceedings,  518 

text  of  Criminal  Evidence  Act,  1898.  ..57<» 
husbands  and  wives  of,  when  admissible,  1  »i  1 
in  criminal  proceedings,  518 

only  on  application  of  persons  charged,  5l!( 
or  as  to  offences  against  each  other,  519 

Party-wall. 

presumption  as  to  property  in  land  on  which  it  is  built,  359 

Patent  ambiguity,  210.     Sec  Ambiguity. 

Payment, 

presumption  of,  342 

Peace  officer, 

appointment  of,  may  be  presumed,  310 

in  cause,  goes  to  credit  of  witness,  180.     See  Interest. 

Pecuniary  interest, 

Pedigree, 

derivative  evidence  receivable  to  prove  matters  of,  414 
must  be  ante  litem  motam,  415 
not  receivable  as  to  collateral  matters,  415 
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Pedigree— contin  /"</. 

admission  of  inscription  on  portraits,  415 

on  tombstones,  rings,  &c.,  415 
grounds  of  suspicion  of  this  evidence,  415 

Penalty,  Questions  tending  to  expose  to, 

witnesses  not  bound  to  answer,  113  ct  seq. 

Pentateuch, 

Jews  sworn  on  with,  hats  on,'  149 
authority  of,  for  plurality  of  witnesses,  496 

Perjury, 

what,  38 
punishment  for,  ,39 

fourteen  years'  penal  servitude  of  Orton,  40 

whippings  of  T.  Gates,  39  (i) 

nailing  ears  to  pillory  under  Eliz.  Act,  39 
committal  for,  by  Judge  at  trial,  40 
false  affirmation  or  declaration,  punishable  as,  154 
must  be  proved  by  at  least  two  witnesses  or  proofs.  500 

reason  usually  assigned  for  this,  502 

true  reason,  502 

amount  of  evidence  required  from  each  witness,  or  proof,  503 
whether  procuring  capital  sentence  by,  murder,  503  (ni) 
inducement  of,  by  poverty,  181 

Perpetuation  of  Testimony  Act 

for  establishing  claims  depending  on  future  event,  103 

Pews.  Right  to, 

possessory  or  absolute,  325 

may  be  claimed  by  prescription,  325 

such  claim,  how  rebutted,  325 

evidence  required  to  raise  presumption  of  right  to,  as  against  the  ordinary 
325 

Physician, 

communications  to,  not  privileged,  482 

Physiognomy, 

not  legal  evidence  against  a  party,  76 

French  lawyers  have  thought  it  ought  to  be,  70  (/) 

Pillory, 

nailing  of  ears  of  perjurer  to,  in  default  of  fine,  39 
Elizabethan  Act  prescribes,  39 
pillory  abolished  in  1837... 39 

Plenary  confessions,  438.     See  Self-regarding  evidence. 

Plurality  of  witnesses, -105 

three  to  will  of  land,  by  Stat.  of  Frauds,  19 
two  to  any  will,  by  Stat.  of  Wills,  204 
one  witness  ordinarily  sufficient  in  English  law,  495 
exceptions  : 

treason,  508 
perjury,  501 
affiliation,  511 

breach  of  promise  of  marriage,  511 
defilement  of  women,  512 
claim  against  deceased's  estate,  no  exception,  513 

but  evidence  jealously  watched,  513 
evidence  of  accomplice  no  exception,  517 
but  jury  warned  against,  159 
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Poison.  Death  from, 

proof  of  r<ir/>iiii  ilvlli-t!  in  cases  of,  375 
physical  evidence  of,  '•>!'» 

moral,  375 

chemical  tests  of.  370 
evidence  of  other  poisonings,  1234 
expert  evidence  as  to  .symptoms.  432  (/•) 

Policy,  Public, 

rejection  of  evidence  on  grounds  of,  479  i-t  •*•</. 

Political  matters, 

privileged  from  disclosure  on  grounds  of  public  policy,  479 

Political  sanction  of  truth,  38 
Popular,  or  moral,  sanction  of  truth,  1) 

Possession, 

presumption  of  right  from,  332 
highly  favoured  iu  jurisprudence,  333 
instances,  333 
by-laws,  333 
copyhold  customs,  333 
lawful  executorship,  333 
An')  art'  Prescription. 
of  stolen  property,  presumption  of  guilt  from,  194 

Post  office. 

presumption  us  to  appointments  iu,  310 

due  delivery  of  letter,  339 
by  statutes,  340 

Poverty, 

inducement  of,  to  perjury,  181 

Pre-appointed  evidence, 

Bentham's  definition  of,  18 
under  the  Wills  Acts,  18 

Anatomy  Act,  1832...  IS 
Births  and  Deaths  Eegistration  Act,  102 
Perpetuation  of  Testimony  Act,  103 
Legitimacy  Declaration  Act,  103 
rules  as  to  affidavit  evidence,  103 
uiing  of,  from  defect  by  interest,  129 
<'.</.,  by  avoiding  legacy  to  witness,  12!) 

Prejudice,  Communications  made  without, 
uot  receivable  in  evidence,  565 

Preparations  for  commission  of  offence. 
presumption  of  guilt  from,  380 

Prescription, 
what,  315 

title  by,  restricted  to  things  which  lie  in  grant,  316 
at  common  law,  none  against  Crown,  315 

law  altered  by  Xullum  Tempus  Act,  316 
requisites  of  right  founded  by,  316 
the  Prescription  Act,  1832,  shortening  time  of,  327 
on  this  Act,  328 


Presumptions, 

significations  of  the  term,  265 
oi  law,  and  fictions  of  law,  265 
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Presumptions — and  in  ve<l. 
of  law,  269 

defined,  269 

irrebuttable,  272 

rebuttable,  276 
of  fact,  277 

defined,  277 

are  of  varying  weight,  278 

against  ignorance  of  law,  29  "> 

from  the  course  of  nature,  297 

capacity  of  child-bearing,  298 

against  misconduct,  302 

in  favour  of  validity  of  acts,  308 

from  possession  and  user,  314 

from  habits  and  usages  of  mankind,  337 

from  course  of  business  or  trade,  339 

of  continuance  of  any  state  of  things,  341 

in  disfavour  of  spoliator,  349 

in  international  law,  3.H 

in  maritime  law,  356 

in  criminal  law,  361 

miscellaneous,  357 

Previous  attempts  to  commit  offence, 
presumption  of  guilt  from,  380 

Previous  convictions, 

when  receivable  in  evidence, 
of  parties,  239 
of  witnesses,  241 

Previous  quarrels, 

presumption  of  homicide  from,  281 

Previous  statements, 

cross-examination  as  to,  543,  546 

Priest, 

confession  to, 

not  privileged  in  law  of  England,  482 
text  of  Canon  113,  as  to,  486 
practice  of  Judges  as  to  receiving,  483 
dictum  of  Jessel,  M.  E.,  as  to,  484 
privileged  in  America,  487 

Sec  Privileged  communications. 

Prisoner,  on  trial, 

competency  of,  to  testify,  518 

And  xcc  Accused  person. 

Privileged  communications, 

cases  to  which  inadmissibility  of,  applies,  479 

1.  political,  479 

disclosure,  misdemeanour  by  Official  Secrets  Act,  479  (1>) 

2.  judicial,  480 
jury  secrets,  480 

witness  may  not  be  sued  for  slander,  112 
Seaman  v.  Netherdift,  112 

3.  professional,  481 

to  legal  adviser,  481 

to  spiritual  adviser,  whether  privileged,  482 

text  of  Canon  113... 486 

to  medical  adviser,  not  privileged  in  England,  482 
privileged  elsewhere,  -1S2 
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Privileged  communications — <;,ntiinir<l. 

ciiM.-s  to  which  inadmis.<ibility  of  applies — cni,Hi,""l. 

4.  social,  -INT 

between  husband  and  wife, 
saving  for,  by  Crim.  Ev.  Act,  1898. ..571 

5.  self-crimination,  113 

.Y',/<o  tenttur  seipsum pro<lrrr,  113 
provisions  of  Crim.  Ev.  Act  as  to,  ,319.  ")71 
competency  of  accused  under,  518 
but  not  conipellubility.  519 
exceptions  us  to  this,  519 

Probability 

is  to  be  considered  in  weighing  testimony,  14 
preponderance  of,  sufficient  basis  of  decision  in  civil  cases,  76 
calculation  of  probabilities,  59 

Proclamation, 

by  the  King,  how  proved,  405 

Professional  matters, 

when  privileged  from  disclosure  on  grounds  of  public  policy,  479 
v     Privileged  communications. 

Promise. 

what  promises  must  be  in  writing,  46  et  s>-q. 
of  marriage,  action  for  breach  of,  parties  witnesses  in,  165 
corroborative  evidence  required  in,  511 
need  not,  by  Statute  of  Frauds,  be  in  writing,  46 
early  authority  to  the  contrary.  4(3 
means  to  marry  within  reasonable  time,  361 

Proof, 

meaning  of  term,  5 

burden  of,  on  party  affirming,  243.     &:>>  Burden  of  proof. 

Proprietary  interest, 

declarations  by  dead  persons,  against,  admissible,  416 

Prosecutor, 

burden  of  proof  on,  243.     Sea  Burden  of  proof. 

Public  documents, 

proof  of.  by  certified  copies,  405 

under  Evidence  Act,  1851. ..405 

Documentary  Evidence  Acts,  405 
proof  of  local  and  personal  Acts,  406 

Public  offices, 

presumptions  from  course  of  business  in,  311 

of  due  appointment  of  officers,  309 

Public  policy, 

evidence  rejected  on  grounds  of,  479.     See  Privileged  communications. 

Publicity  of  judicial  proceedings, 
a  feature  of  English  law,  83 
salutary  effects  of,  83,  84 


Quakers. 

affirmation  of,  receivable,  152 

Qualification  or  exception, 
burden  of  proof  of,  252 
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Quantity  of  evidence, 

one  witness  usually  sufficient  in  English  law,  495 
exceptions,  501.     See  Plurality  of  witnesses. 

Queen  Caroline's  case, 

answers  of  Judges  in,  395 

condemnation  of,  by  critics,  398 

law  altered  by  0.  L.  P.  Act,  1854,  s.  24.. : 398 
extension  of,  to  criminal  cases,  398 

Quintilian, 

his  rules  for  the  interrogation  of  witnesses,  551 

for  cross-examination,  551,  552 
his  remarks  on  children's  evidence,  144 


Rape, 

evidence  of  character  of  prosecutrix  admissible  in,  23(5 
adinissibility  of  child's  evidence  in,  142 
complaint  of  woman  admissible,  411 
with  particulars,  412 
must  be  recent,  411 

Real  evidence, 

denned,  18o  et  sey. 
"view,"  185 

forgery  of,  189 

Reasonable  and  probable  cause, 

is  a  question  for  the  Judge,  07 
after  facts  found  by  jury,  07 

Rebuttable  presumptions,  271.     See  Presumptions. 

Receipt 

does  not  exclude  other  proof  of  payment,  207 

under  seal,  conclusive  evidence  of  payment,  342 

not  under  seal,  only  j>rimd  facie  evidence,  342 

for  subsequent  rent,  prim  A  fade  evidence  of  payment  of  precedent,  342 

Receiving  stolen  goods, 

counts  for,  and  for  larceny,  may  be  joined,  194.     And  tec  Stolen  goods. 

Recitals, 

estoppel  by,  448 
declarations  in  pedigree,  415 

Recollection 

of  witness,  refreshment  of,  208.     See  Memory. 

Reconveyance, 

presumption  of,  334 

Record, 

Res  judicata  pro  vcritale.  accipitur,  29,  489 

exceptions  for  uncertainty,  <£c.,  491  et  seq. 

Recovery 

may  be  presumed  in  favour  of  possession,  333 

Rector,  Deceased, 

books  of,  when  evidence  for  successor,  418 
declarations  by,  adinissibility  of,  to  prove  custom,  419 
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Referee, 

calling  of,  in  action  to  enforce  award,  179 

Refreshing  memory  of  witnesses,  208.     >>/•  Memory. 

Registrars  of  births,  marriages,  and  deaths, 
statutory  proofs  by,  102 

Regularity, 

presumption  of,  308,  337,  339 

Rejection  of  evidence. 
grounds  of,  124 
new  trials  not  granted  for,  68 
unless  substantial  wrong,  68 

Rejection  of  evidence  for  remoteness,  7-3.     See  Relevancy. 

Relationship, 

presumption  from,  381 

Release. 

may  be  presumed  from  circumstances,  342 

Relevancy, 

strict  requirement  of,  Id,  231 

on  cross-examination,  120.     See  Cross-examination, 
of  evidence  of  character,  75,  235.     See  Character. 

Religion, 

incompetency  from  want  of,  144 
three  forms  of,  144 

1.  want  of  religious  knowledge,  145 

2.  want  of  religious  belief,  145 

criticism  of,  146 

'•i.  refusal  to  comply  with  religious  forms,  149 
on  religious  grounds,  152 

competency  of  Quakers,  &c.,  153 
on  irreligious  grounds,  153 

competency  of  Atheists.  154 
right  to  examine  witness  as  to,  145 
religious  sanction  of  truth.  10 

Reputation. 

perjury  often  committed  to  preserve,  182 

is  character,  237 

public  boundary,  &c.,  evidence  of.  413 

Res  gestae. 

must  not  be  confounded  with  hearsay,  411 
particulars  of  woman's  complaint  admissible,  412 
statements  of  insured  to  other  insurers,  412 
exclamation  of  person  dying  by  murder,  not,  413 

Res  inter  alios  acta  alteri  nocere  non  debet, 
antiquity  of  this  rule,  93 
recognized  in  the  Eoman  law,  93  (A-) 
meaning  of  this  rule,  42 1 
exceptions  to  the  rule,  424 

Res  judicata  pro  veritate  accipitur, 

maxim  universally  recognized,  29 
meaning  of  n-s  judicata,  489 
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Revenue  proceedings, 

husbands  and  wives  of  parties  competent  witnesses  in,  167 

Court  formerly  equally  divided  on  law,  166 
appointment  of  officers  may  be  presumed,  310 

Road, 

presumptions  as  to  property  in  soil,  358.     /SVe  Highway. 

Roman  Catholic 

priests,  confessions  to,  how  far   privileged,  482 
witnesses,  how  sworn  in  Ireland,  147 

Sale 

of  land  must  be  in  writing,  signed,  46 
of  goods  of  value  of  107.,  also,  47 

Samples, 

taking  of,  for  purposes  of  evidence,  185 

Sanctions  of  truth, 
natural,  8 
moral,  9 
religious,  10 

Sanity 

is  always  presumed,  298 

so  also  continuance  of  insanity,  341 

of  suicide,  presumed  in  preference  to  innocence,  363 

Satisfied  term, 

surrender  of,  when  presumed,  336 
"  The  Satisfied  Terms  Act,  1845,"  336 

Science, 

opinion  of  experts,  evidence  on  matters  of,  428.     See  Experts. 

Scintilla  of  evidence, 

not  sufficient  to  leave  to  jury,  67 

Scripture, 

invocation  of  authority  of,  against  oaths,  152 
explanation  of  by  39th  Article,  152  (/•) 
for  plurality  of  witnesses,  496 

Scotland, 

swearing  by  uplifted  hand  in,  147 

fovm  of  words  with,  148 

adoption  of,  in  England,  148 
Statute  of  l^rauds  does  not  apply  in,  48 
Criminal  Evidence  Act,  1898,  applies  in,  572 
former  exclusion  of  women  as  witnesses  in,  53 
ancient  confessions  of  witchcraft  in,  473  (in} 

Seal, 

taking  off  deed,  pr-imd  facie  evidence  of  revocation,  338 

necessity  of,  to  certain  leases,  46 

receipt  under,  conclusive,  342 

of  Supreme  Court,  judicially  noticed,  232 

Search 

for  original  document  before  secondary  evidence  of  its  contents,  39!> 

Seashore, 

property  in,  presumption  respecting,  357 
belongs  to  Crown,  357 
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Seashore — rri>itinn>  ./. 

bathing  on.  no  right  of,  357  (m) 

Seaworthiness. 

presumptions  relating  to.  3.55 
as  to  temporary  fault.  355 

policy  with  vessel  at  sea,  3-30 

Secondary  evidence, 

distinction  between  and  primary,  394 

not  receivable  till  non-production  of  primary  accounted  for,  391 

admissible  after  sufficient  search  f •  >r  primary 

proof  of  public  appointments  by.  4<>s 

Secrecy, 

crimes  usually  committed  in,  367 
fear  indicated  by  desire  for. 
State  secrets  privileged  from  disclosure,  479 
disclosure  a  misdemeanour  by  Official  Secrets  Act.  479 
See  Privileged  Communications. 

Seduction, 

evidence  of  character  in  action  for,  23.3 

Self-mutilation, 

forgery  of  real  evidence  by,  191,  499. 

Self-regarding  evidence, 

by  language  or  demeanour  of  witness,  435 
is  either  self-serving  or  self-harming.  43.3 
self-serving  not  usually  receivable.  4-';<> 

exception  for  evidence  partly  self-harming,  437 
self-harming,  receivable,  436 
effect  of  silence.  437 
admissions,  439 
confessions,  442 

See  Admissions,  Confessions. 

Separatists, 

affirmation  of,  receivable,  152 

Sexes,  Eelations  between, 

a  source  of  false  testimony,  181 

cause  of  false  confessions,  469 

non-disclosure  of  matrimonial  communications,  165 

law  of  prosecution  for  bigamy,  1 62 

Sexual  intercourse, 

male  under  fourteen,  presumed  incapable  of.  29S 
presumption  of  legitimacy  from  fact  of,  irrebuttable,  305 
fact  of,  may  be  negatived,  306 
See  Presumptions. 

Ship,  Sale  of, 

writing  required  to  prove,  565 

Shipwreck, 

presumption  of  loss  of  missing  ship  by,  357 
presumption  of  survivorship  where  deaths  by,  346 
none  in  English  law,  348 
Presumptions. 

"  Shop  books," 

admissibility  of,  in  civil  law,  417 

and  also  by  unrepealed  7  Jac.  1,  c.  12...-J1S 

not  evidence  of  debt  more  than  year  old,  418 
witness  may  refresh  memory  by,  20S 

B.E.  39 
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Signature, 

to  what  contracts  required  by  Statute  of  Frauds,  46 
to  will  required,  204 

position  of  signature,  205 

Silence, 

self-harming  evidence  supplied  by,  437.     See  Self-regarding  evidence, 
on  being  charged  in  writing  with  misconduct,  512 
no  evidence  of  it  (Wiedemanv.  Walpole],  512 

Single  witness, 

danger  of  acting  on  evidence  of,  499.     See  Plurality  of  witnesses. 

Skill,  Questions  of, 

opinion  of  experts  admissible  on,  428 

Slander, 

character  evidence  admissible  in,  235 

witness  cannot  be  sued  for,  112 

meaning  of  words  alleged  to  be,  evidence  of,  427 

Sleep, 

statements  during,  not  admissions,  442 

Society,  habits  of,  presumptions  from,  337 
Soil,  Presumptions  as  to  property  in,  357 

Soldiers, 

on  service,  wills  of,  by  unattested  writing,  205 

or  word  of  mouth,  205 
Solicitor, 

may  be  a  witness  either  for  or  against  client,  170 
communication  to,  privilege  of,  481 

Somnambulism, 

words  spoken  in  state  of,  not  evidence,  442 
case  of  violence  committed  in,  189 

Sovereign, 

not  compellable  to  give  evidence,  167 

Spiritual  advisers, 

confessions  to,  admissibility  of,  482.     See  Priest. 

Spoliator, 

presumptions  in  disfavour  of,  349 

instances  of  (Armory  v.  Delamirie),  349 

eloigning  instruments,  &c.,  350 
extent  of,  as  against  the  spoliator  of  documents,  351 
occasionally  carried  too  far,  352 

especially  in  criminal  cases,  353 
recognized  in  international  law,  355 

Sport, 

forgery  of  real  evidence  in,  192 

Spouses, 

not  compellable  to  disclose  communications  in  marriage,  165 
And  see  Husband  and  wife. 

Stamps, 

requirement  of,  by  law,  214 

documents  lost  presumed  duly  stamped,  214 

not  produced  on  notice  presumed  duly  stamped,  214 
unstamped  documents  admissible  to  show  illegality  or  fraud,  214 
and  in  criminal  proceedings,  214 
in  civil  proceedings,  on  payment  of  penalties,  214 
on  undertaking  by  solicitors  to  stamp,  215 


INDEX.  611 

Stationery  office, 

documents  printed  by,  proof  of,  107 

Statutes, 

relating  to  evidence,  table  and  effect  of,  104 — 108 
burden  of  proof  sometimes  imposed  by,  246.     See  Act  of  Parliament, 
the  Evidence  Act.  1851. ..160 
the  Oaths  Act,  1888.. .154 
the  Criminal  Evidence  Act,  1888.. .518 
text  of  this  Act,  570 

Stolen  property, 

possession  of,  presumption  of  larceny  from,  194 
receipt  of,  knowingly,  proof  of,  194 

Subpoena, 

service  on  to  give  evidence,  and  duty  to  obey,  111 
premature  service  will  be  set  aside,  111 
attempt  to  serve  Napoleon  the  First  with,  111  (a) 
duces  tecum,  what  and  when  used,  199 
excuses  for  non-compliance,  115 

Suicide, 

presumption  of  malicious  intent  in  cases  of,  363 
sanity  presumed  in  preference  to  innocence,  363 

Suppletory  oath, 

nature  and  effect  of,  in  civil  law,  44 

Suppressing  instruments  of  evidence, 
presumption  arising  from,  350 

Survivorship, 

presumption  of,  where  several  persons  perish  by  a  common  calamity,  346 
no  presumption  as  to,  by  English  law,  348.     See  Common  calamity. 

Suspicion, 

of  oral  testimony,  grounds  of,  180 
pecuniary  interest,  181 
relationship,  181 

desire  to  preserve  reputation,  182 
interest  in  or  sympathy  for  others,  182 
impossibility  of  contradiction,  513 
evidence  of  accomplice,  157 

Swearing, 

forms  of,  as  binding  on  witness,  149 

text  of  39th  Article  of  Eeligion  as  to,  152  (r).     And  s?e  Oaths. 

punishments  of  perjury,  39 

commitment  by  Judge  for  perjury,  40 


Table, 

of  contents,  ix 

of  cases  cited,  xiii 

of  Acts  relating  to  Evidence,  104 

Talkative  witnesses, 

how  to  be  dealt  with,  556 

Tallies  (Exchequer), 

evidence  by,  of  debts  to  Crown,  198  («} 
abolition  of,  and  receipts  substituted,  198  (a 
destruction  of,  by  fire,  195  (a) 

consequent  destruction  of  Houses  of  Parliament,  195  (a) 
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Tenant, 

evidence  of,  of  nature  of  other  tenants'  tenancies,  234 
as  to  nature  of  tenancy,  234 

Testis  de  visu  praeponderat  aliis,  93 

Thermometer  of  persuasion, 

invention  of,  by  Bentham,  and  fallacy  of, 

Tichborne  case, 

admission  of  degrading  question  of  witness  in,  119 
conviction  of  claimant  for  perjury  in,  40 

sentence  of,  to  14  years'  penal  servitude,  40 

Time, 

fictions  as  to,  276 

in  statutes  and  documents,  means  Greenwich,  time,  233 

immemorial,  plain  meaning  of,  at  common  law,  327 

Title  deeds, 

privilege  of  not  producing,  190 

Tombstone, 

evidence  from  inscription  on,  415 
admissible  in  pedigree,  415 

Tortious  conduct, 

presumption  against, 

Torture, 

evidence  extracted  by,  not  admissible,  460 
practice  of,  in  the  civil  and  canon  laws,  461  (M) 
by  supposed  prerogative  of  the  Crown,  463  (c) 
Cruciatus  leyibus  itivisi,  463 
confessions  of  witchcraft  extracted  by,  473 

Trade,  Usages  of, 

presumptions  from,  course  of,  340 

Treason,  Trials  for, 

doubtful  if  husband  and  wife  competent  witnesses  against  each  other  in,  163 
two  witnesses  required  in,  508 

Bentham's  criticism  on  this,  510 

Trial, 

amendment  of  variances  at,  255 

personal  attendance  at,  enforced  by  law,  111 

exceptions  to  this  rule,  111 
inspection  and  discovery  previous  to,  525 
principal  incidents  of,  630 

Trustees, 

presumption  of  conveyances  by,  334 

of  surrender  of  terms  by,  336 

The  Satisfied  Terms  Act,  1845... 336 

Truth, 

natural  sanctions  of,  8 

moral,  9 

religious,  10 

powerful  influence  of,  10 

violation  whether  ever  profitable,  12  (r) 

"  the,  the  whole,  and  nothing  but  the,"  147 
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Unsworn  statement, 

of  child  under  Criminal  Law  Amendment  Act,  142 

Evidence  Further  Amendment  Act,  141 
of  accused  person  before  Justices,  571 

or  on  trial,  571 

TJnns  nullus  rule. 

requirement  of  plurality  of  witness  by,  in  civil  law,  496  (#) 

arguments  for  and  against  the  rule,  496.     See  Plurality  of  Witnesses. 

Uplifted  hand. 

swearing  with,  in  Scotland,  149 

and  in  England  or  Ireland,  147 

User  and  possession, 

evidence  of  prescription  from,  329.     See  Possession. 

Validity  of  acts, 

presumptions  in  favour  of,  291 

Vanity, 

a  cause  of  false  confessions,  470 

Variance  between  pleading  and  proof, 
effect  of,  at  common  law,  25-5 
statutes  for  amendment  of, 
in  civil  cases,  255 
effect  of,  255 
in  criminal  cases,  255 

Vexatious  questions, 

on  cross-examination  may  be  disallowed  by  Judge,  120 

Vice, 

presumption  against,  302 

Victoria, 

evidence  of  accused  person  admitted  in,  518  (c) 

View, 

real  evidence  afforded  by,  185 
in  criminal  cases,  185 

Villenage.  Proof  of, 

testimony  of  women  said  to  be  excluded  in  cases  of,  54 
doubtful  if  it  could  be  by  one  witness,  508 

Viva  voce  examination, 

requirement  of,  by  Judicature  Act,  103 

Voir  dire,  examination  on  the, 

r»ir  dire  means  "to  tell  the  truth.,"  123  (A) 

proving  of  competency  by,  123 

witness  examined  ou,  may  state  contents  of  written  instrument,  429. 

Warrant  of  attorney, 

attestation  of,  by  solicitor  required,  102 

Waste  within  manor, 

lord  }>r  I, nii  fie  -it  entitled  to  all,  358 

Water, 

seashore  between  high  and  low  water  mark  belongs  to  Crown,  357 
and  to  be  extra-parochial,  357 
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Way, 

presumption  as  to  property  in  soil  of,  358 
public  presumption  as  to  dedication  of,  329 

Wedlock, 

child  born  in,  legitimacy  of,  305.     See  Legitimacy  ;  Presumption. 

Whitechapel  murders, 

false  self-accusations  of,  471 

Wife, 

admissibility  of  evidence  of,  164 

in  criminal  cases,  on  application  of  husband,  519 

text  of  Criminal  Evidence  Act,  571 

in  criminal  cases  against  husband  without  his  consent,  572 
presumption  as  to  control  of,  in  felony,  by  husband,  359 
modifications  of  this  rule,  359 

Will, 

how  to  be  executed,  204 

lost,  proof  of  (Suyden  v.  Lord  St.  Leonards],  204 
by  secondary  evidence  of  contents,  204 
devise  or  legacy  to  attesting  witness  void,  129 

Witchcraft, 

confessions  of,  frequent  and  extraordinary,  472 
greater  monstrosity  of,  in  Scotland,  473 
extraction  of,  by  torture,  473 
devil-baptism  confessed,  473  (n) 

nine  women  burnt  thereon  in  1678... 473  (n) 

Withholding, 

evidence,  presumption  as  to,  350 

"Without  prejudice," 

communications  made,  not  receivable  in  evidence,  565 
See  Admissions. 

Witness, 

collection  of  leading  propositions  as  to,  568 
Plus  nih't  iinus  oculatus  testis,  quam  auriti  decem,  93 
general  competency  to  be,  160 
of  accused  persons,  518 

text  of  Criminal  Evidence  Act,  570 
of  one  witness  only,  495 

when  corroboration  required,  501  et  seq. 
mode  of  swearing,  147 

by  "  kissing  the  Book,"  147 
by  uplifted  hand,  147 

entitled  to  expenses  before  giving  evidence,  562 
ordering  out  of  Court,  536 
commitment  of,  for  not  answering,  118 
preventing,  from  giving  evidence,  a  misdemeanour,  108  (a) 
questioning  of,  as  to  conviction  of  crime,  241 

as  to  disgraceful  conduct,  119 
treatment  of  party's  own,  as  adverse,  563 
examination  of,  on  interrogatories,  85,  527 
commitment  of,  for  perjury,  by  Judge  at  trial,  40 
evidence  of  two  witnesses  required,  500 
punishment  of  perjury,  39 

disability  to  give  evidence  again,  39 
"  golden  rules  "  for  examination  of,  558 
longus  (testis}  protralii  detest],  556 
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Witness — cant  in  >/e<l. 

pre-appointed  evidence  by  attesting  will,  1  8 
three,  long  required  for  will  of  land,  19 
And  xfi'  Plurality  of  witnesses. 

Women,  testimony  of, 

rejected  by  Hindoos  and  Mahometans.  52 

formerly  by  the  Scots  law  in  certain  cases,  53 
Magis  crtilitur  n'ryi/ii  quarn  viiftuf.  52 
rejection  of,  attributed  by  Josephus  to  Moses,  52 

Words, 

particular,  of  woman's  complaint  may  be  proved,  412 

"Writing  "and  "Written  evidence," 

proof  by,   in  wlnt  nts^s  i-^nirfd,  46 
sale  of  ship,  46 

of  copyright,  46 
of  land,  46 

of  goods  of  10?.  value,  47 
guarantee  of  other's  debt,  46 
promise  not  to  be  performed  within  year,  46 
but  not  promise  to  marry,  46 

early  authority  otherwise,  46 
will,  204 

secondary  evidence  of  (Sugden's  Case),  204 

Writings, 

cannot  be  contradicted,  varied,  or  explained  by  spoken  evidence,  206 
proof  of,  by  secondary  evidence,  394,  399 
by  certified  copies,  &c.,  405 

Wrongful  conduct, 

presumption  against,  302 
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